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ADVEETISEMENT. 


The  third  voli\pfie  of  the  Reports  of  Cases  in  Law  and  Equity, 
vgsad  and  determiDed  in  the  Supreme  Court  of  this  State,  is  now 
xasented  to  the  public. 

The  haste  in  which  its  publication  has  been  forced,  in  order 
to  eomply  with  the  provisionc  of  the  act  organizing  the  *  Court, 
paqairing  its  completion  within  four  months,  must  be  my  apology 
br  any  inaccuracies  that  may  be  detected  in  the  typography.  Such 
BifotB  as  have  escaped  the  vigilance  of  the  proof  reader,  or  which  ' 
'  have  existed  in  the  manuscript,  so  far  as  they  have  been  dis- 
i,  are  noticed  in  the  proper  place. 

Two  Acts  of  a  general  nature  parsed  by  the  last  General  As- 
lemUy  of  this  State,  amendatory  of  the  law  organizing  the  Court, 
ne  embodied,  as  taken  from  .the  newspaper  publication  of  them. 

The  names  of  Attorneys  admitted  into  the  Supreme  Court,  with 
t  table  of  the  cases  reported,  and  a  copious  Index  of  the  points 
lacided,  under  various  appropriate  heads  or  titles,  are  included. 

This  volume  conforms  to  the  plan  of  the  second,  in  all  respects, 
ind  extends  to  upwards  of  630  pages. 

In  conclusion,  I  return  my  thanks  to  the  Bench  and  Bar  for  their 
liberal  support  heretofore  extended  to  me.      ^ 

JAMES  M.  KELLY, 

Reporter,  &c. 

Ifarch,  1848. 
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CASES 

ARGUED    AND    DETERMINED 

15  THE 

SUPBEME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT    AMERICUS, 

JULY    TERM,    1847. 


No.  1. — John  D.  Mattuis,  plaintifTin  error,  rt,  James  Pollard, 
defendant  in  en*or. 

[l.J  Tlie  appointment  of  a  deputy  BheriflTmay  be  made  by  parol ;  and  the  admissiona  of 
the  principal,  bis  recognitions  of  the  acts  of  bis  deputy,  or  holding  him  out  to  the 
world  in  any  other  way  as  such,  would  be  sufficient  evidence  of  bis  appointment* 

[S.]  The  sheriff  is  liable  for  money  collected  by  his  deputy,  no  matter  how  the  execu- 
tion  upon  which  it  is  paid  comes  into  his  hands. 

[3.J  Money  paid  upon  an  execution  in  the  hands  of  the  sheriff  or  his  deputy,  dis- 
charges the  defendant. 

Rule  against  Sheriff.    Tried  before  Judge  Alexander,  in  Talbot 
Superior  Court,  March  Teim,  1847. 

At  the  March  adjourned  term  of  the  Superior  Court  of  Tal- 
bot County,  1847,  James  Pollard,  the  defendant  in  error,  obtained 
a  rule  Nisi  against  the  plaintiff  in  error,  reciting  that  James  R. 
Giddens,  the  former  deputy  of  said  plaintiff,  on  the  8th  of  March, 
1846,  collected  the  sum  of  $40,  on  a  writ  of  Fieri  Facias,  sued 
out  from  the  Superior  Court  aforesaid,  at  the  instance  of  said  de- 
fendant, against  Stephen  J.  Phillips  and  Thomas  H.  Dozier  secu- 
rity, and  requiring  said  plaintiff  to  show  cause  why  he  should  not 
pay  to  James  Pollard,  or  his  attorney,  the  said  sum  of  $40.  To 
which  rule  John  D.  Matthis  answered,  that  the  writ  of  ^.  Ja.  was 
delivered  to  Thomas  U.  Robinson,  a  former  sheriff,  on  the  5th  of 
May,  1843,  as  appears  from  the  execution  docket,  and  admits  it 
may  have  been  delivered  by  Robinson  to  James  R.  Giddens,  his 
•aecesBor,  and  he,  the  said  Giddens,  might  have  received,  on  the 
VOL.  m.  1 


SUPREME  COURT  OP  GEORGIA, 


Matthifl  9M,  Pollard. 


18th  March,  1846,  as  deputy  sherifT,  940  on  said  Ji,  Ja.^  as  ap* 
pears  from  his  receipt  thereon  of  that  date ;  and  further  admits, 
that  Giddens  was  at  that  time  his  deputy.  He  also  states,  that 
Giddens  was  his  predecessor,  as  sheriff  of  Talbot  County,  and 
that  he  (Giddens)  never  turned  over  to  him,  as  his  successor,  the 
BSLidJi./a.  by  indenture,  schedule,  or  otherwise,  and  it  never  came 
into  his  hands  as  sheriff,  nor  was  it  ever  delivered  to  him  by  any 
person,  or  in  any  manner,  since  he  came  into  the  office  of  sheriC 
That  said  ^.y?/.  was  never  i*etumed  to  the  clerk's  office  after  it 
had  been  delivered  to  Robinson  on  the  5th  March,  1843. 

Afler  hearing  the  plaintiffs  answer.  Judge  Alexander  decided, 
that  the  possession  of  xheji.fa,  by  James  R.  Giddens,  when  he  was 
deputy  sheriff  of  the  plaintiff  in  error,  and  a  payment  by  the  de- 
fendant in^.  fa,  to  him,  was  a  satisfaction  of  the^.  fa,^  and  fixed 
his,  the  said  plaintifTs,  liability  as  sheriff,  to  the  plaintiff  in  Ji,  fa^ 
and  therefore  granted  a  rule  absolute  against  him.  To  which  de- 
cision the  said  Matthb  excepted. 

L.  B.  SMrrn,  for  plaintiff  in  error,  cited  Hotchkiss^  515;  2  Ah 
con  Abr,  517 ;  Hempsted  vs.  Weed,  20  John.  R.  64 ;  Lamed  n. 
Alien,  et  al.,  13  Mass. Rep.  295;  9  Petersdorf  Abr.  Up.  62. 

WoRRiLL,  represented  by  Hill,  for  defendant. 

By  the  Court — Nisbet  J.  delivering  the  opinion* 

An  execution  was  placed  in  the  hands  of  Robinson,  sheriff  of 
Talbot  County,  and  by  him  turned  over  to  Giddens,  his  successor. 
Giddens*  term  expiring,  the  present  sheriff,  Matthis,  was  elected, 
and  appointed  Giddens  his  deputy.  The  execution  which  Giddens 
received,  as  sheriff,  was  not  formally  turned  over  by  him  to 
Matthis,  but  retaining  it,  as  Matthis'  deputy,  ho  collected  the 
money  due  upon  it.  Matthis,  the  sheriff,  was  ruled  for  this 
money,  and  held  liable.  We  are  invited  by  the  bill  of  exceptions 
and  writ  of  enor  to  review  that  decision.  We  think  the  decision 
was  right. 

[1.]  By  statute  in  thb  State,  the  sheriff  is  authorized  to  appohit 
his  deputies.  Hotchkiss,  515.  No  mode  of  appointment  is  pre- 
scribed by  law ;  and  hence  he  may  appoint  by  parol,  or  by  a  for- 
mal writing.  The  sheriff's  admissions,  or  his  recognition  of  the 
acts  of  the  deputy,  or  his  holding  him  out  to  tho  public  as  his 
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deputy,  in  any  way,  would  be  proof  of  an  appointment.  1  A.  K, 
Marthall,  44.  Both  by  our  own  statute  and  at  common  law,  the 
sheriflT  b  liable  ciriliter  for  the  acts  of  his  deputy.  By  our 
sta^te  he  is  made  liable  for  the  defaults  aiul  misfeasance  of  his  depw- 
ties.  Hotchkiss,  515;  1  Doug.  43,  note  3;  2  Term.  R.  148; 
2  W.  Blackstane  R.  832;  3  WUs.  309;  5  Mass.  271;  9  Id.  112; 
13Ji2.114;  2  McCbri,  410;  IBtmi.  240;  ZHifM.121. 

By  the  act  of  1799,  the  sheriff  is  required,  at  the  expiration  \2.] 
of  bis  term,  by  indenture  and  schedule^  to  turn  over  to  his  successor 
''all  such  writs  and  processes  as  shall  remain  in  his  hands  unexe- 
cuted ;"  and  if  he  fails,  or  refuses,  to  turn  over  such  writs  and 
processes,  he  is  liable  in  damages  to  the  party  aggrieved.  Hotchk. 
516.  The  object  of  this  statute  is  to  secure  the  rights  of  the 
partim  interested  in  the  execution  of  writs  and  processes;  lor, 
M  the  siheriff  cannot  execute  a  process  afler  the  expiration  of  his 
term  of  office,  vrithout  such  requirement,  the  execution  might  be 
delayed  or  peHiaps  finally  prevented.  Again,  its  object  is  to  pro* 
tpct  the  sheriff  going  out  of  office ;  for  if  he  does  turn  over,  as  re- 
quired, such  writs  and  processes,  after  that  is  done,  he  is  dis- 
charged from  all  liability,  except  such  as  may  have  previously  ac- 
crued. And  the  indenture  and  schedule  is  evidence  of  the  trans- 
fer having  been  made. 

It  is  contended  that,  inasmuch  as  Giddens  in  this  case,  who 
was  the  predecessor  of  Matthis,  did  not,  by  indenture  and  schedule, 
turn  this  execution  over  to  him,  he,  Matthis,  is  not  liable  to  pay 
the  money.  In  other  words,  he  is  only  liable  for  himself  and 
deputy  for  the  execution  of  such  wi'its  and  processes  as  came  to 
him  by  indenture  and  schedule.  We  do  not  so  think.  The  law 
does  not  inhibit  the  receipt  of  writs  and  processes  by  other  modes. 
No  matter  how  an  execution  comes  into  the  possession  of  the 
sheriff,  if  he  gets  it  at  all,  he  is  bound  by  the  requirements  of  his 
office,  by  his  oath,  and  by  the  obligations  of  his  bond,  to  execute 
it ;  and  if  he  fiiils  to  do  so,  or  is  guilty  of  misfeasance  or  default  in 
any  way,  both  he  and  his  sureties  are  responsible.  The  object  of 
the  act  of  1799  being  as  stated,  the  prescription  ,of  one  mode  of 
turning  over,  does  not  exclude  others.    5  Gill  Sf  Johns.  406. 

Again,  it  is  said,  that  Matthis  is  not  liable  for  the  default  of  his 
deputy  in  this  case,  because  the  execution  did  not  come  into  the 
possession  of  his  deputy,  through  him.  That  is  to  say,  he  is  Uable 
for  the  acts  of  his  deputy  only  upon  such  writs  and  processes  as 
he  deliveiB  over  to  his  depu^,  and  which  came  to  him  frowi  U^ 
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predecessor.  We  hold,  that  the  possession  of  the  writ  by  the 
deputy,  whether  original  or  derivative,  is  the  possession  of  the 
principal.  The  converse  of  this  rule  would  destroy  at  once 
the  character  of  sheriff,  which  attaches  to  the  deputy — would 
annul  his  function,  to  a  great  extent,  of  collecting  officer — ^woald 
endanger  the  rights  of  parties  plaintiff  and  defendant,  and  so 
limit  the  liability  of  ihe  principal  as  to  make  scarcely  any  pro* 
tection.  The  writ  may  be,  by  law,  executed  by  the  sheriff*  or  kit 
deputy.  It  is  the  duty  of  the  deputy  to  receive  it,  and  when  it  is 
received,  no  matter  how  or  from  whom,  the  official  liability  at- 
taches. Whether  the  deputy  receives  the  writ  from  the  prede- 
cessor of  his -principal,  or  from  his  principal,  from  the  clerk,  or  the 
plaintiff  or  his  attorney,  Ithrough  the  mail  fi-om  abroad,  or  in  any 
other  way,  he  is  liable,  and  so  is  his  principal.  Hotchkiss,  515.  It  is 
claimed  that  this  case  is  without  all  such  recognised  rules,  because 
Matthis'  deputy,  Giddens,  was  also  his  predecessor.  As  the 
predecessor  he  received  the  execution,  and  as  deputy  retains  it ;  he 
therefore  does  not  hold  it  as  deputy,  and  is  not  liable  as  such,  nor  is 
his  principal  liable  for  him.  This  reasoning  is  too  subtle  for  any 
practical  purpose.  It  is  not  at  all  defensible.  Eo  instanti  in  which 
Matthis  was  commissioned,  the  official  functions  of  Giddens 
ceased.  At  that  time  the  writ  is  in  his  hands  as  an  unofficial 
person  ;  he  retains  it  until  he  is  appointed  deputy,  and  so  soon  as 
that  is  done,  the  law  makes  tradition  of  it,  from  Giddens  the  un- 
official man,  to  Giddens  the  deputy  sheriff. 

[3.]  Under  this  state  of  facts,  it  is  argued  that  Giddens  would  be 
liable,  and  also  his  sureties,  for  this  money,  as  principal  sheriff*. 
As  sheriff  he  and  his  sureties  are  liable  only  for  such  default  or 
misfeasance  as  occurred  before  his  successor  was  commissioned,  and 
not  afberwards.  The  record  discloses  no  default  or  misfeasance 
during  his  term  of  office.  None  is  pretended.  Who  can  doubt 
but  that  the  payment  of  this  money  to  Giddens,  afler  he  was  ap- 
pointed deputy  to  Matthis,  would  be  a  pi*evailing  plea  for  the 
sureties  of  Giddens  in  an  action  against  them  on  his  bond  ]  There 
can  be  no  doubt  about  it.  Upon  the  reasoning  of  the  counsel,  the 
payment  of  this  money  to  Giddens,  afler  he  became  the  deputy  of 
Matthis,  is  no  satisfaction  of  the  execution,  and  the  defendant  in 
execution  could  be  made  to  pay  it  again ;  either  this  would  be 
true,  or  the  plaintiff  in  execution  must  lose  his  money,  for,  upon 
their  reasoning,  he  has  no  remedy  against  Matthis  and  hk 
deputy,  and  it  is  very  clear  he  would  have  none  against  Giddens,  •• 


^MERICUS,  JULY  TERM,  1847. 


Pitts  M.  Bullard. 


principal  sheriff,  and  his  sureties.  They  would  turn  this  plaintiff* 
<nrer  to  his  action  for  money  had  and  received,  against  Giddens  as 
mn  unofficial  person — and  he  is  insolvent.  How  impotent,  upon 
this  view  of  the  subject,  ^re  all  the  labours  of  the  law,  to  protect 
parties  against  official  incapacity  or  infidelity !  Such  consequences 
show  the  unsoundness  of  the  positions  taken  by  counsel  for  the 
plaintiff*  in  error.  A  payment  to  an  officer,  having  the  execution 
in  his  hands,  is  a  discharge  of  the  defendant  In  Foster  vs.  Broum^ 
1  Bailey f  S.  C.  R,  221,  Johnson,  Justice,  pronounces  as  follows : 
**  Having  the  p1aintiff*'s  execution  in  his  hands.  Bates,  as  sheriff*, 
-was  clearly  entitled  to  receive  the ^ money;  and,  having  done  so, 
the  defendant  is  discharged."  It  is  enough  for  the  defendant  to 
know  that  the  officer,  holding  the  execution,  is  either  the  sheriff* 
or  a  deputy — it  is  no  part  of  his  duty  to  inquire  how  he  came  into 
possession  of  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  2. — Jesse  Pffts,  plaintiff*  in  error,  vs.  John  McWhorter 
and  William  Bullard,  defendants  in  error. 

[1.]  If  A  buy  land  from  B,  and  pay  down  the  entire  consideration  or  porchaM  money, 
and  take  an  unconditional  bond  for  titles,  and  there  is  nothing  more  for  him  to 
do  in  order  to  consummate  the  contract,  B  is  a  mere  naked  trustee,  and  the  legal 
estate  vests  in  A ;  if  not  ui^der  the  27  Henry  VII I.,  commonly  called  the  Sta- 
tute of  Uses,  yet  it  comes  within  the  10  sec.  of  the  29  Charles  II.,  chap.  3,  and  is 
subject  to  levy  and  sale  on  an  execution  and  judgment  against  A,  at  law. 

p.]  It  would  seem  that  32  Henry  VIII.,  which  declares  all  conveyances  made  for 
maintenance,  void,  and  which  statute  was  in  affirmance  of  the  common  law^  is 
still  of  force  in  this  State. 

And  where  in  an  action  of  ejectment  several  demises  are  laid,  one  from  the  grantor 
and  another  from  the  grantee  uf  such  a  deed,  it  was  held  that  the  plaintiff  might 
recover,  though  he  could  not  on  the  demise  of  the  grantee  only. 

Ejectment.  In  Macon  Superior  Court  Tried  before  Judge 
Warren.    April  Term,  1847. 

For  the  facts  of  the.teser,  tod  tiie  charge  of  the  Court  hetow, 
which  was  excepted  to,  the  reader  is  referred  to  the  opinion  do- 
firered  hj  the  Snprema  Court.  J| 
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John  M.  Giles  for  the  plaintiff  in  error. 

The  principal  question  presented  by  the  bill  of  exceptions  in  this 
case  is,  whether  Henry  L.  Sims  had  such  an  interest  in  the  pre- 
mises in  dispute  as  was  vendible  under  execution. 

The  evidence  shows  that  Sims  had  contracted  for  the  land  and 
paid  the  full  amount  of  the  purchase  money,  that  the  contract  was 
in  writing,  signed  by  McWhorter,  the  drawer  of  the  lot,  and 
expressed  the  payment  of  the  consideration  money. 

By  viitue  of  the  statute  29  Charles  II.,  chap.  3,  sec.  10,  lands 
held  in  trust  may  be  sold  under  execution  against  the  cestui  qw 
trust.    Prince  916 ;  1  Saund,  U.  ^  T.  272 ;  2  Black.  Com.  337. 

A  resulting  trust,  it  has  been  held,  is  within  this  statute.  FoUe 
vs.  Colrin;  3  Johns.  216. 

Afler  a  valid  contract  of  sale  of  land,  and  performance  by  the 
purchaser  of  his  part  of  the  agreement,  the  vendor  is  undoubtedly 
seised  in  trust  for  the  vendee. 

Judgments  obtained  aflerwards  against  the  vendor  vnll  not,  m 
equity,  bind  the  estate.  Finch  vs.  Earl  of  Winchelsea ;  1  P.  WSL 
278;  4  Kent  Com.  154. 

The  Court  below  held,  that  in  order  to  create  a  trust  estata 
liable  to  be  sold  under  execution,  there  must  be  a  conveyance  by 
deed  at  the  time  of  raising  the  trust.  But  this  is  certainly  erro- 
neous ;  for  the  Statute  of  Frauds  clearly  recognises  the  validity  of 
trusts  declared  in  writing  without  deed,  and  of  resulting  trusts 
without  writing.     1  Saund.  U.  Sf  T.  316. 

The  10th  sec.  of  the  Statute  of  Frauds  obviously  includes  all  kinds 
of  trusts,  where  the  entire  beneficial  interest  is  in  the  cestui  que 
trust,  and  the  naked  formal  legal  title  only,  in  the  trustee.  The 
manner  or  form  in  which  the  trust  is  created  or  expressed  is  mat- 
ter of  evidence  merely,  and  does  not  affect  the  nature  of  the 
interest. 

When  this  section  of  the  29th  Ch.  II.,  c.  3,  is  compared  with 
the  27th  Henry  VIII.,  c.  10,  it  will  be  perceived  that  the  language 
is  similar,  2  Black.  Com.  333,  and  should  receive  a  similar  inter- 
pretation. Before  the  statute  of  Henry  VIII.,  "  for  transferring 
uses  into  possession,"  a  bargain  and  sale  of  land  was  only  a  kind  of 
real  contract,  whereby  the  bargainor  agreed,  for  a  pecuniary  con- 
sideration, to  convey  the  land  tn  the  bargainee.  2  Black.  Com 
338.  This  ndsed  a  use,  which,  before  the  Statute  of  Uses,  was 
nmilar  to  a  trust  estate  now ;  it  was  recognised  only  in  the  Courts 
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of  Equity.  Since  the  statute,  it  operates  to  convey  the  legal  estate 
if  the  subsequent  statute  of  27  Henty  VIII.,  c.  16,  is  complied 
with,  which  requires  the  bargain  and  sale  to  be  by  indenture,  and 
enrolled,  etc.,  in  order  to  pass  the  legal  estate.  A  contract  of  sale, 
though  reduced  to  writing,  and  the  purchase  money  paid,  is  not 
effectual,  under  the  Statute  of  Uses,  unless  it  is  contained  in  a  deed 
enrolled  according  to  the  requisitions  of  27th  Henry  VIII.,  c.  16. 
But  it  vests  in  the  purchaser  a  trust  estate,  and  that  trust  estate  is 
as  clearly  within  the  10th  section  of  the  Statute  of  Frauds  as  an 
use  raised  by  bargain  and  sale,  is  within  the  29th  Henry  VIII., 
c  10.  There  is  no  statute,  and  no  rule  of  law,  requiring  the 
contract  to  be  under  seal,  in  order  to  vest  a  trust  estate. 

The  doctrine  that  the  interest  of  the  mortgagee,  before  entry 
or  foreclosure,  is  not  liable  to  levy  and  sale  under  execution,  was 
relied  on  in  the  Court  below,  as  being  inconsistent  with  the  posi- 
tion assumed  by  the  plaintiff"  in  error.  But  it  is  really  not  so.  The 
mortgage  in  form  conveys  the  legal  estate ;  the  mortgagee  is  trus- 
tee the  mortgagor,  cestui  que  trust ;  the  latter  having  an  equity  of 
redemption  cognisable  formerly  in  the  Court  of  Chancery  only; 
but,  notwithstanding  the  form  of  the  conveyance,  the  courts  of  law  in 
this  country  treat  the  mortgagor  as  owner.  His  interest  is  vendible 
under  execution,  and  the  mortgagee  has  only  a  chattel  interest^ 
which  cannot  be  sold  undep  execution.     4  Kent  Cam,  160. 

In  the  case  of  Bogart  vs.  Perry,  1  Johns,  Ch,  R,  52,  Chan- 
cellor Kent  distinctly  recognises  the  principle  here  assumed.  The 
case  was  carried,  by  appeal,  to  the  Court  for  the  Correction  of 
Errors.  S,  C.  17  Johns,  351.  Spencer,  Ch.  J.  of  the  Supreme 
Court,  delivered  the  opinion,  and  he,  in  still  stronger  terms,  re- 
cognises the  doctrine,  that  if  under  a  contract  of  sale  of  land,  re- 
duced to  writing,  the  purchaser  has  paid  the  entire  consideration 
money,  the  vendor  holds  the  land  in  trust  for  the  purchaser,  and 
that  the  interest  of  the  purchaser,  in  such  a  case,  may,  under  the 
10th  section  of  the  Statute  of  Frauds,  be  sold  under  execution. 
See  also  Jackson  vs,  Bateman.  2  Wend.  570.  See  also  4  Kent 
C.  308,  n.  (a) ;  Ibid,  437,  where  it  will  be  perceived  that,  since 
these  decimons,  the  N.  Y.  revised  statutes  hate  prohibited  the  sale 
under  execution  of  the  interest  of  a  vendee,  who  holds  a  contract 
of  sale.  If  this  enactment  extends  to  a  case  where  the  contract 
has  been  fully  performed  by  the  vendee,  then  it  is  a  recognition  of 
the  correctness  of  the  position  here  taken. 

Were  the  law  otherwise,  great  frauds  might  be  committed  fajT^ 
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debtors  upon  their  creditors,  by  buying  lands,  paying  for  them, 
and  then  merely  taking  an  agreement  to  convey,  from  the  vendoi; 

In  this  case  there  was  obviously  no  injustice  done  to  McWhor- 
ter  by  the  sale  of  Sims'  interest.  He  had  nothing,  claimed  nothing, 
and  conveyed  nothing  to  Bullard  but  the  mere  naked  legal  title, 
and  this  he  held  subject  to  the  direction  of  Sims. 

And  what  right  has  Bullard  to  complain  ?  He  stands  in  Sims' 
shoes.  He,  in  form,  obtained  a  conveyance  from  McWhorter, 
but  paid  him  nothing  therefor.  He  obtained  all  the  right  he  had 
from  Sims,  and  there  is  no  evidence  that  he  paid  Sims  a  valuable 
consideration ;  and,  if  he  did,  he  stands  upon  no  higher  ground 
than  other  purchasers  of  property  liable  to  judgment  and  execu- 
tion. Besides,  he  had  actual  notice  of  the  judgment  and  execution 
against  Sims,  of  the  sale  under  them,  and  of  the  possession  of 
Pitts  before  he  obtained  a  conveyance  from  McWhorter.  He  is 
therefore  not  protected  by  want  of  notice.     4  Kent  C,  180. 

And  as  there  is  no  evidence  of  payment  of  value  by  Bullard  to 
Sims,  except  perhaps  the  declaration  of  Bullard  himself,  it  may  be 
considei*ed  a  case  of  resulting  trust.  Bullard  obtains  a  convey- 
ance to  himself  of  land,  for  which  Sims  had  paid  the  full  amount 
of  the  consideration  money  ;  this  would  be  a  case  of  resulting  trust 
in  favour  of  Sims. 

But  the  Judge  charged  the  jury,  that  even  if  Sims  had  an  in* 
terest  subject  to  be  sold  under  execution,  the  sale  of  it  only  gave 
the  purchaser  a  right  to  go  into  equity  for  a  conveyance.  But 
the  statute  intended  to  make  the  trust-  estate,  when  sold  under 
execution,  the  legal  estate,  and  it  declares. that  it  shall  be  freed 
and  discharged  from  all  incumbrance  of  the  trustee.  It  operates 
in  this  respect  precisely  as  the  statute  27  Henry  VIII.  c.  10 
does  upon  uses,  by  virtue  of  which  the  cestui  que  use  becomes  the 
legal  owner. 

Eli  Warren  and  Wm.  P.  Green,  for  the  defendant  in  error. 

0.  B.  Strong,  in  conclusion,  for  the  plaintiff  in  error,  in  his 
argument  cited  and  commented  upon  the  following  authorities, 
in  addition  to  and  with  those  cited  by  his  associate  Mr.  Giles. 
HiU  an  Trustees,  272,  273 ;  Brown  vs.  Graves,  4  Hawks,  342 ; 
Richards  vs.  McKie  Sf  Vaughan,  Stat.  Eq.  R.  S.  C.  184 ;  Lynch 
et.  (d.  YB.  TJtica  Ins.  Co.  18  Wend.  236. 
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By  the  Court  —  Lumpkin,  J.  delivering  the  opinion. 

John  McWhorter,  one  of  the  lessors  of  the  plaintiff*  in  eject- 
ment, drew  lot  No.  74,  in  the  Ist  District  of,  originally,  Muscogee 
now  Macon  County,  and  some  twelve  or  fifteen  years  since  sold 
said  lot  to  one  Henry  L.  Sims, for  ahorse  valued  at  $100,  and  gave 
to  Sims  his  bond  for  titles,  the  grant  not  then  having  issued.  Sims 
afterwards,  in  1835,  sold  the  land  to  William  BuUard,  and  trans- 
ferred to  him  the  title  bond. 

An  execution  in  behalf  of  Smith  and  Ringley  for  the  use  of 
Greorge  Smith,  against  the  said  Henry  L.  Sims  and  William,  H. 
Underwood  as  his  security,  and  issuing  from  Hall  Superior  Court, 
September  Term,  1834,  was  levied  on  said  lot  of  land  as  the  pro- 
perty of  Sims,  the  defendant,  and  the  lot  was  purchased  by  Eliab 
Jones,  and  the  sheriff's  titles  executed  to  him  on  the  22d  day  of 
July,  1837,  the  grant  from  the  State  having  issued  about  one 
month  before  the  sale,  to  wit,  on  the  27th  day  of  June,  1837. 
Jones  conveyed  to  Jesse  Pitts,  the  defendant  in  ejectment,  by 
deed  bearing  date  the  25th  day  of  December,  1837.  Pitts  went 
immediately  into  possession,  erected  a  log  cabin,  enclosed  a  horse 
lot,  and  made  some  other  improvements.  Bullard  called  at  the 
place]  in  the  winter  of  1837,  and,  finding  Pitts  in  possession,  he 
applied  to  McWhorter  for  a  deed,  which  was  executed,  bearing 
date,  18th  day  of  January,  1838,  and  the  bond  sun*endered  up  to 
the  obligor.  An  action  of  ejectment  was  now  bt-ought  in  the 
name  of  Thomas  Goodtitle,  upon  the  several  demises  of  John  Mc- 
Whorter add  William  Bullard,  against  Richard  Holdfast,  casual 
ejector,  and  Jesse  Pitts,  tenant  in  possession. 

And  this  cause  coming  on  for  trial  at  the  April  Term,  1847,  of  the 
Superior  Cotirt  of  Macon  County,  was  submitted,  upon  the  forego- 
ing statement  of  facts,  to  the  jury,  upon  the  following  charge  of  Judge 
Warren,  ».  e.  "  That  the  jury  could  not  regard  any  equitable  title 
which  Pitts  might  possess;  that  the  legal  must  prevail  against  the 
equitable  title  ;  that  the  title  of  Sims  to  the  land  was  not  such  as 
to  subject  it  to  the  lien  of  the  judgment  and  execution  under 
which  it  had  been  sold;  that  the  interest  of  the  purchaser  of 
real  estate,  althougb  he  may  have  a  contract  in  vmting,  and  the 
wbole  consideration  money  be  paid  hf  him,  is  not  subject  to  levy 
and  sale  under  the  statute  of  29  Ch.  II.  sec.  10,  unless  a  deedg,  Jj 
baring  all  the  reqnisites  of  a  legal  conveyance,  is  executed  to  hii^m 
▼OL.  ni.  2 
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or  some  one  in  trust  for  bim ;  that  such  an  estate  cannot  be  sold 
under  execution,  and,  if  it  is  sold,  it  only  vests  an  equitable  in- 
terest in  the  purchaser  which  will  authorize  him  to  call  for  the 
interposition  of  a  court  of  equity ;  that  a  court  of  law  cannot  re- 
cognise his  title. 

"  That  the  deed  from  McWhorter  to  Bullard  was  not  void,  either 
at  common  law  or  under  the  statute  32  Henry  VIII.  against  the 
sale  of  pretended  titles ;  and  that,  if  it  was,  the  title  was  still  in 
McWhorter,  and  a  recovery  might  be  had  in  his  name." 

To  all  of  which  charge,  counsel  for  the  defendant  below,  excepted. 
[1.]  We  do  not  think  it  necessary  to  discuss  in  detail  all  the 
points  insisted  upon  in  the  argument  for  and  against  the  various 
grounds  contained  in  this  charge.  In  some  of  them  we  coneiir 
with  the  presiding  Judge.  We  agree  with  him  in  holding,  that 
sitting  as  a  court  of  law,  we  can  look  only  to  the  legal  estate,  and 
see  whether  a  legal  title  has  been  conveyed  through  the  sheriflT't 
sale  to  Pitts.  If  he  has  an  equitable  interest  only,  he  must  claim 
it  elsewhere.  And  it  is  not  for  us  to  decide,  nor  are  we  even  at 
liberty  to  presume  to  think,  what  a  court  of  equity  would  or 
would  not  do  in  the  premises. 

If  Henry  L.  Sims,  the  defendant  in  the^.ya.,  from  the  time  he 
bought  the  lot  of  land  from  McWhorter,  ^n^  paid  for  it,  had  snck 
a  Ugcd'  estate  as  subjected  it  to  levy  and  sale,  then,  of  coursCy  it 
was  not  in  his  power  to  have  defeated  the  judgment  lien,  by  the 
transfer  which  he  made  in  1835  to  Bullard.  And  the  purchaser 
at  sherifTs  safe  acquired  a  full  and  complete  legal  estate  in  die 
premises. 

By  the  common  law  in  England,  a  man  could  only  have  satisfao- 
tionby  execution,  out  of  goods  and  chattels  and  present  profits,  of 
lands.  Aflerwards,  by  a  vnit  of  elegit,  provided  by  statute^ 
goods  and  chattels  were  not  sold,  but  appraised  and  delivered  to  the 
plaintiff.  If  these  were  not  sufficient  to  satisfy  the  debt,  then  the 
moiety  of  the  fi-eehold  lands  of  the  debtor,  whether  held  in  his  own 
name  or  in  trust,  were  delivered  to  the  plaintiff,  till,  out  of  the 
rents  and  profits,  the  debts  should  be  levied. 

By  the  statute  of  5  Geo.  II.,  for  the  more  easy  recovery  of  debts 
in  the  Colonies,  and  which  is  made  of  force  by  our  adopting  statute 
of  1784,  feudal  principles  are  laid  aside,  and  the  houses,  land, 
and  negroes,  and  other  horcditaments  and  real  estate  of  debton, 
are  made  liable  to  execution. 

\  act  is  exceedingly  broad,  and  is  in  the  following  words :  — 
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**  And  be  it  further  enacted  by  the  authority  aforesaid — that  from 
and  after  the  said  29th  of  September,  1732,  the  houses,  lands, 
negroes^  and  other  hereditaments  and  real  estates,  situate  or  being 
within  any  of  the  said  plantations  belonging  to  any  person  indebt- 
ed, shall  be  liable  to  and  chargeable  with  all  just  debts,  duties  and 
demands,  of  what  nature  or  kind  soever,  owing  by  any  such 
persob  to  his  Majesty  or  any  of  his  subjects ;  and  shall  and  may 
be  assets  for  the  satisfaction  thereof,  in  like  manner  as  real  estates 
are,  by  the  law  of  England,  liable  to  the  satisfaction  of  debts 
due  by  bond  or  other  specialty ;  and  shall  be  subject  to  the  like 
remedies,  proceedings  and  process,  in  any  court  of  law  or  equity 
of  the  said  plantations  respectively,  for  seizing,  extending,  selling 
or  disposing  of  any  such  houses,  lands,  negroes,  and  other  heredit- 
aments  and  real  estates,  towards  the  satisfaction  of  such  debts, 
duties  and  demands,  in  like  manner  as  personal  estates  in  any  of 
tbe  said  plantations  respectively  are  seized,  extended,  sold  or  dis- 
posed of,  for  the  satisfaction  of  debts." — Schley's  Digest,  365. 

It  would  seem  that  the  alteration  in  thejierijacias,  from  goods 
and  chattels,  to  goods  and  chattels,  lands  and  tenements,  owes  its 
origin  in  this  State  to  the  statute,  and  that  the  authority  for  its 
iBtrodaction  rests  solely  upon  it  and  not  upon  the  judiciary  act 
of  1799,  and  the  subsequent  acts  amendatory  thereof. 

It  establishes  another  fact  very  conclusively,  and  that  is,  that 
the  Parliament  of  Grreat  Britain,  subjected  negroes,  not  by  in- 
ference or  implication,  but  by  name,  to  levy  and  sale  under  exe- 
cution for  debc,  in  Georgia  and  the  other  Colonies. 

We  have  seen  what  estates  were  liable  in  England,  by  the  com- 
mon law,  to  the  satisfaction  of  debts  by  execution.  The  statute, 
29  Ch.  IL  ch.  3,  sec.  10,  expressly  adopted  in  this  State,  {Prince^ 
916,)  in  addition,  makes  trust  estates  liahle*  That  section  is  in  the 
foUovring  words :  "  It  shall  and  may  belawful  for  every  sheriffor  other ' 
officer  to  whom  any  wiit  or  precept  is  directed,  at  the  suit  of  any 
person,  of,  for  and  upon  any  judgment,  statute  or  recognisance,  to 
do,  make  and  deliver  execution  unto  the  party  in  that  behalf 
suing,  of  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  as  any  other  person  or  persons  be,  in  any  manner 
or  wise,  seised  or  possessed  in  trust  for  him  against  whom  execu- 
tion is  so  sued,  like  as  the  sheriff  or  other  officer  might  or  ought 
to  have  done,  if  the  said  party  against  whom  execution  was 
sued,  had  been  seised  of  such  lands,  &c.,  of  such  estate,  as  tbej 
be  seised  of  in  trust  for  him  at  the  time  of  the  said 
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sued;  which  lania,  &c.,  by  force  and  virtue  of  such  execution, 
shall  accordingly  be  held  and  enjoyed,  freed  and  discharged,  from 
all  incumbrances  of  such  person  or  persons  as  shall  be  so  seised  or 
possessed  in  trust  for  the  pereon  against  whom  such  execution  shall 
be  sued ;  and  if  any  cestui  que  trust  hereafter  shall  die,  leaving  a  trust 
in  fee  simple  to  descend  to  his  heir,  then,  and  in  every  such  case, 
such  trust  shall  be  deemed  and  taken,  and  is  hereby  declared  to 
be,  assets  by  descent ;  and  the  heir  shall  be  liable  to  and  chargeable 
with  the  obligation  of  his  ancestors,  for  and  by  reason  of  such  assets, 
as  fully  and  amply  as  he  might  or  ought  to  have  been,  if  the  estate 
in  law  had  descended  to  him  in  possession,  in  like  manner  as  the 
trust  descended." 

Thus  it  will  be  perceived,  that  this  statute,  as  far  as  it  goes, 
changed  the  common  law,  and  made  a  trust,  before  cognisable  in  a 
court  of  equity  only,  the  subject  of  a  legal  proceeding.  Now,  is 
the  interest  of  Sims,  which  was  seized  and  sold  undet  the  execu- 
tion, against  him  and  Underwood,  at  the  instance  of  Smith  and 
Kingley,  for  the  use  of  George  Smith,  such  an  interest  as  could 
have  been  seized  and  extended  in  England  under  this  statute  1 

No  case  has  been  cited,  and  I  can  find  none,  which  broadly  and 
directly  meets  this  inquiry.  The  principle  which  it  involves, 
however,  I  am  satisfied  has  been  clearly  settled. 

In  Livingston  vs.  Bateman,  2  Wend,  570,  one  S.  D.  Mumford, 
being  seised  of  the  premises,  entered  into  a  contract  to  convey 
unto  Jonathan  Case,  a  house  and  lot  in  the  village  of  Rochester, 
upon  the  payment  of  $125,  by  annual  instalments,  the  last  falling 
due  22d  March,  1825.  It  was  in  proof  that  Case  paid  all  in- 
stalments, except  the  last,  which  was  paid  by  James  Gregory. 
It  did  not  appear  on  whose  account  Gregory  made  the  payment ; 
it  was  supposed,  however,  to  be  on  account  of  Case.  Jonathan 
Case  entered  into  the  possession  of  the  lot  under  the  article  of 
agreement,  built  a  house,  and  occupied  it  until  about  two  years 
before  the  trial.  Livingston  brought  ejectment  for  the  premises, 
under  a  sheriff's  deed,  executed  to  him,  1st  February,  1827,  by 
virtue* of  a  sale  under  an  execution  on  a  judgment  in  favour 
of  W.Pitkin  and  J.  K.  Livingston,  against  Jonathan  Case,  for 
$595,  docketed  31st  May,  1825.  The  sale  took  place  8th  October, 
1825,  when  the  premises  in  question  were  struck  off  for  $450  to 
Livingston,  the  plaintiff  in  ejectment. 

The  defendant  showed  a  deed  to  the  lot,  from  Mumford,  the 
original  owner,  to  Samuel  S.  Case,  dated  28th  September,  1825; 
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consideration  expi-essed  8140.  A  lease  from  Samuel  S.  Case  to  W. 
Tappan,  Jr.,  bearing  date  28th  Marcb,  1826,  for  one  year,  fit  the  rent 
of.  $75 ;  an  assignment  to  Bateman,  the  defendant  in  ejectment,  in 
1826,  and  a  renewal  of  the  lease,  28th  March,  1827,  at  a  rent  of 
$80.  The  defendant  further  showed  a  lease  from  Samuol  S. 
Case  to  Jonathan  Case,  of  the  premises  in  question,  bearing  date 
7th  June,  1824,  for  one  year,  at  the  weekly  rent  of  $1,  and  proved 
that  Jonathan  Case  remained  in  possession  of  the  premises  until 
the  date  of  the  lease  to  Tappan,  who  entered  and  continued  in 
possession  until  the  transfer  to  the  defendant,  who  had  been  in 
ever  since.  It  was  further  proved,  that  at  the  date  of  the  lease 
from  Samuel  S.  Case  to  Jonathan  Case,  an  arrangement  was  made, 
by  which  the  article  for  the  sale  of  the  lot,  obtained  from  Mum- 
ford,  was  tranferred  to  Samuel  S.  Case. 

The  Circuit  Judge,  upon  this  statement  of  facts  decided,  that 
Jonathan  Case  had  not  a  resulting  trust  in  the  premises.  And 
the  same  having  been  conveyed  by  Mumford  to  Samuel  S.  Case, 
the  legal  title  was  in  him,  and  a  coiirt  of  law  could  not  protect 
or  enforce  the  equities  set  up  by  the  lessor  of  the  plaintiff;  and, 
under  this  direction,  the  jury  found  a  verdict  for  the  defendant, 
which  was  moved  to  be  set  aside.  The  court  granted  a  new  trial. 
And  Justice  Marcy  in  delivering  the  opinion,  after  recapitulating 
the  facts,  says  — 

"  Mumford  having  received  the  stipulated  consideration  for  the 
sale  of  the  premises,  but  not  having  executed  a  conveyance,  he 
held  the  premises  as  trustee  for  the  purchaser,  from  the  date  of 
the  payment  of  the  last  instalment.  Who  was  the  cestui  que  trust  ? 
It  was  Jonathan  Case ;  and  the  judgment  on  which  the  property 
was  sold,  having  been  recovered  during  this  time,  became  a  lien 
upon  it,  by  virtue  of  the  4th  section  of  the  Statute  of  Uses,  1  R.  L, 
74,  (whi4:h  is  an  exact  copy  of  2^  Ch.  IL  ch,  3,  sec,  10,)  as  effectually 
as  if  he  had  been  seised.  It  is,  however,  clearly  settled,  that  the 
statute  only  applies  to  cases  where  the  entire  estate  out  of  which 
the  use  arises,  vests  in  the  cestui  que  use,  in  consequence  of  his 
having  paid  the  whole  consideration  money.  It  was  a  question  then ,  and 
an  all  important  one  in  this  case,  whether  the  whole  consideration 
for  the  premises  was  paid  by  Jonathan  Case.  And  the  evidence 
should  have  been  submitted  to  the  jury  for  them  to  determine, 
-whether  it  did  or  did  not  make  out  the  fact  of  the  payment  of  the 
whole  consideration  money,  by  Jonathan  Case. 

'*  It  also  appeals,  by  the  case  that  the  Judge  decided,  that  A4|^ 
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plaintiff  could  not  recover,  if  Jonathan  Case  had  a  trust  resulting 
from  having  paid  all  the  consideration  money  for  the  premtset. 
I  apprehend  that  this  opinion  is  too  broad  to  be  sustained  by  this 
court.  It  is  not  only  opposed  to  the  cases  cited,  but  militates 
against  the  plain  provisions  of  the  statute.  If  the  proof  in  this 
case  made  out,  that  the  whole  beneficial  interest  in  the  premises 
was  in  Jonathan  Case,  and  that  Samuel  S.  Case  was  a  trustee, 
with  a  mere  naked  or  formal  legal  title,  the  plaintiff  should  not  be 
sent  from  a  court  of  law  to  a  court  of  equity  for  the  recoveiy 
of  his  rights." 

The  cases  cited  in  this  decision,  were  Foot  vs.  Co^rtn,  3  Johm»* 
216,  and  BogertyB,  Perry ,  17  Johns,  351.  In  the  first  of  which  it 
was  held,  that  if  A  buys  land  with  the  money  of  B,  and  takes  a 
conveyance  to  himself,  he  is  a  trustee  for  B ;  and  that  the  land 
might  be  seized  and  sold  on  an  execution  under  a  judgment 
against  B,  the  cestui  que  trust.  And  Spencer,  Justice,  says,  **  In 
the  present  case,  the  evidence  offered  and  overruled,  woUld,  we  are 
to  presume  at  present,  have  established  the  fact,  that  the  farm  was 
purchased  with  James  Litchfield's  money,  and  that  Josiah  C.  Foote 
was  the  mere  pipe  of  conveyance.  The  proof  would  conse- 
quently have  shown  an  estate  in  James  Litchfield,  liable  to  be  sold 
on  execution  under  the  10th  section  of  the  Statute  of  Frauds. 
Indeed,  without  the  aid  of  that  statute,  I  consider  James  LitchfiM, 
if  he  advanced  the  purchase  money,  as  having  an  interest  liable  to 
be  sold  on  execution." 

In  the  case  in  17  Johns,  the  same  court  ruled,  that  the  lOth 
sec.  of  29  Charles,  rendering  lands  liable  against  the  cestui  que  use 
or  trust,  applies  only  to  those  trusts  where  the  cestui  que  use  or 
cestui  que  trust  has  the  whole  beneficial  interest  in  the  land,  and  the 
trustee  the  mere  naked  or  formal  legal  title.  And  that  it  is  not 
applicable  to  a  case  where  one  person  enters  into  a  contract  for 
the  sale  and  conveyance  of  land  to  another,  and  the  vendee  pays 
part  of  the  consideration  and  enters  into  possession  of  the  laiid, 
but  neglects  to  pay  the  residue  of  the  purchase  money ;  for  the 
vendor  is  not  seised  to  the  use  of  the  vendee  until  the  whole  con* 
aideration  is  paid,  and  until  then  the  vendee  has  a  mere  equitable 
interest,  on  which  a  judgment  at  law  is  not  a  lien,  nor  can  it  be 
sold  under  an  execution. 

Spencer,  now  Ch.  Justice,  remarks  — "  It  is  true,  that  since  the 
statute  of  27  Henry  VIII.  ch.  10,  the  cestui  ^[ue  use  \a  the  real 
owner  of  the  estate,  and  his  interest  is  bound  by  a  judgment  and 
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may  be  sold  on  execution  ;  and  our  statute  concerning  uses,  1  N, 
R.  jL.  72  ;  1  Rev.  Stat  727,  tec,  47,  contains  the  provisions  of  the 
British  statutes  of  19  Henry  VII.  ch.  15.  27  Henry  VIIL  ch.  10, 
and  29  Ch.  II.  ch.  3,  sec.  10.  But  it  cannot  admit  of  a  doubt,  that 
the  statute  embraces  those  cases  only,  where  the  entire  estate,  out 
of  which  the  me  arises,  vests  in  the  cestui  que  use,  in  consequence  of 
his  having  paid  the  whcle  consideration  money  ;  and  it  intended  to 
subject  to  execution  the  real  estate  or  hereditaments  of  a  person 
having  the  entire  interest  therein,  but  which  was  nominally  and 
formally  vested  in  another  person ;  and  I  have  met  with  no  case  or 
dictuim,  countenancing  the  doctrine  of  a  divided  use,  vested  in  the 
vendor  and  vendee." 

And  this  case  Chancellor  Desaussure,  in  delivering  the  opinion 
of  the  Court  of  Appeals  of  South  Carolina,  m.Rickards  vs.  McKie 
4*  Vaughany  Columbia,  December,  1824,  calls,  "  a  great  authority, 
both  on  account  of  the  learning  and  talents  of  the  court  which 
decided  it,  and  of  the  force  of  reasoning  on  which  the  decision 
is  founded." 

When  the  case  of  Bogert  4r  Perry  was  first  heard,  in  June, 
1814,  and  which  was  among  the  earliest  Chancery  decisions  of 
Chancellor  Kent,  he  having  been  appointed  the  February  pro- 
ceding,  he  said  —  "  The  provision  in  our  Statute  of  Uses  rendering 
lands  liable  to  execution  against  the  cestui  que  trust,  was  taken 
from  a  branch  of  the  English  Statute  of  Frauds,  and  it  relates  only 
to  those  covinous  trusts,  where  the  cestui  que  use  has  the  whole  real 
beneficial  interest.  If  the  contract  had  been  fulfilled,  so  as  that 
Smith  (the  vendee)  had  been  entitled  to  a  deed,  when  the  judgment 
was  obtained  and  the  sale  made  to  Perry,  the  statute  might  have  ap^ 
jiied,  and  there  would  have  been  reason  and  fitness  in  the  application,** 
1  John.  Ch.  Cas.  52. 

Thia  doctrine  underwent  a  searching  and  thorough  examina- 
ticm  in  the  case  of  Lynch  and  others,  appellants,  and  the  Utica  In- 
surance Company,  respondents,  18  Wend,  236.  And  Chief  Justice 
Nelson  in  pronouncing  the  judgment,  after  referring  to  the  fact 
that  the  New  York  Statute  was  taken  from  the  English  Statutes, 
said,  he  considered  it  settled  that  in  the  case  of  a  clear  and  simple 
trust  for  the  benefit  of  the  debtor,  the  judgment  has  a  lien 
dtereon,  and  that  it  is  such  an  interest  as  could  be  sold  on  ex- 
ecution within  the  statute.'* 

Jaeksom  vs.  Walker,  4   Wend.  462,  and  Jackson  vs.  Parker,  9^ 
Cbw»»73;  BiAards  9f  BleBje,  Stat.  Eq.R.  S.  C.  ISA; 
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Y8.  Slump,  2  Harris  Sf  John,  301,  are  all  cases  in  support  of  the 
same  doctrine — e.  e.  that  lands  are  liable  on  an  execution  at  law, 
against  a  cestui  que  trtist,  who  has  the  whole  beneficial  interest  and 
the  trustee  only  a  mere  naked  legal  title.  And  numerous  other 
American  cases  might  be  adduced  in  confirmation  of  this  position. 

In  Hull  vs.  GrcenliiU,  4  Bam.  Sf  Aid.  684,  Abbott,  C.  J.  says: 
"  A  trust,  to  be  within  the  Statute  of  Charles,  must  be  a  simple 
trust  for  the  benefit  of  the  debtor.  The  object  of  the  statute  ap- 
pearing to  us  to  be,  merely  to  remove  the  technical  objection 
arising  from  the  interest  in  land  being  legally  vested  in  another 
person,  where  it  is  so  vested  for  the  benefit  of  the  debtor." — See  also 
Harris  vs.  Booker ,  4  Bing.  96. 

Such  a  trust,  says  Blackstone,  will  descend,  may  be  aliened, 
is  liable  to  debts,  to  executions  on  judgments,  statutes  and  recogni- 
sances, by  express  provision  of  the  Statute  of  Frauds,  29  Ch.  II., 
to  forfeiture,  to  leases  and  other  incumbrances,  nay  even  to  the 
curtesy  of  the  husband,  as  if  it  was  an  estate  at  law. — 2  Com.  337. 

In  Forth  vs.  Duke  of  Norfolk  and  others,  4  Madd.  266,  Sir  John 
Leach  says — "  A  judgment  creditor  has  at  law,  by  the  Statute  of 
Frauds, execution  against  the  equitable  freehold  estate  of  the  debtor 
in  the  hands  of  his  trustee,  provided  the  debtor  has  the  lohoie  hem- 
Jicial  interest.** 

The  conclusion  then  to  which  we  come  is,  that  Sims,  having 
bought  the  land  and  paid  for  it,  and  there  remaining  nothing  mora 
for  him  to  do,  it  not  being  a  mixed  or  divided  trust,  and  there 
being  no  intervening  estate  or  limitation  over,  that  it  comes 
within  the  Statute,  and  that  the  land  was  vendible  on  execution. 

It  has  been  insisted,  and  with  much  force,  that  the  trusts  referred 
to  in  the  Statute,  are  such  only  as  are  raised  by  a  conveyance,  where 
all  could  be  certain  as  to  their  nature  and  existence.  But  by 
reference  to  the  8th  section  of  the  Statute,  I  think  that  it  may 
be  plainly  inferred,  that  the  generic  term  trust  used  in  the  IQth, 
is  not  restricted  to  such  only  as  are  expressly  created  by  deed  or 
devise,  but  that  it  extends  likewise  to  constructive  trusts,  or  such  as 
arise  by  implication  or  operation  of  law. 

Shall  it  be  said,  that  constructive  trusts  depend  upon  contro* 
verted  facts,  and,  according  to  the  prevalence  of  these  fact3  on 
one  side  or  the  other,  the  decree  in  equity  is  moulded  ?  I  answer, 
if  A  buy  land  and  pay  for  it  with  the  money  of  B,  and  take  the 
conveyance  to  himself,  is  not  this  trust  liable  to  the  same  objection  t 
Does  it  not  depend  upon  the  pleadings  and  evidence  1    And  may 
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it  or  may  it  not,  according  to  circumstances,  be  established  by  a 
court  of  equity  ]  Most  assuredly.  And  yet  no  one,  I  believe, 
has  ever  doubted  that  this  case  would  fall  within  the  statute. 

But  it  is  further  urged,  that  a  bond  for  titles  creates  no  seisia 
in  the  obligee.  That  a  covenant  to  convey  is  one  thing,  and  a 
conveyance  quite  another.  But  if  seisin  depends  upon  an  actual 
conveyance,  how,  I  ask,  is  the  seisin  in  B,  in  the  case  of  a  con- 
structive trust  which  I  just  put  ?  I  answer,  moreover,  that  the 
trust  being  extendible  under  the  statute  of  Charles,  there  was 
seisin  in  Sims,  from  the  time  he  took  the  bond  and  paid  down  the 
purchase  money — and  no  other  conveyance  was  necessary. 
From  thenceforth  Sims'  rights  were  legal  rights^  and  coming  fully 
up  to  the  maxim  of  the  common  law,  pointing  out  the  object  of 
executions  and  limiting'  the  subjects  that  may  be  demanded  by 
them.  Ea  qua  in  curia  nostra  rite  acta  suntf  debiUB  executione 
demandari  debent. 

Even  under  the  statute  of  27  Henry  VIII,  commonly  called 
the  Statute  of  Uses,  we  should  be  strongly  inclined  to  the  opinion, 
that  the  interest  of  Sims  in  this  lot  of  laud  was  a  legal  estate,  and 
liable  to  all  those  rules  to  which  common  law  estates  were  liable. 

Perhaps  it  is  unnecessary  to  express  any  opinion  as  to  the  [2.] 
validity  of  the  deed  from  McWhorter  to  Bullard,  it  being  admitted 
that  Pitts  was  in  adverse  possession  at  the  time  of  its  execution. 
The  statute  of  32  Henry  VIII,  against  bracery  and  buying  of  titles, 
and  which  is  only  in  affirmance  of  the  common  law,  is  embraced 
in  the  digests  of  English  statutes  of  force  in  the  State  of  Georgia. 
It  is  not  necessary  that  a  party  be  in  actual  possession  in  order  to 
make  a  valid  deed  to  land ;  it  is  sufficient  if  there  he  no  adverse  pos- 
session held  by  another ;  the  object  of  the  statute  being  to  prevent 
the  sale  oipretended  titles^  (or  in  other  words,  of  lawsuits.)— 4  Bac. 
Ahr,  495.,  quoted  in  a  note  to  Schley*s  Digest  194.  It  would  seem 
also,  that  if  there  be  two  persons  claiming  the  same  land,  neither 
of  whom  is  in  the  actual  possession,  and  the  premises  lying  unten- 
anted, that  a  deed  made  by  either  of  them  would  not  come  under 
the  doctrine  of  maintenance,  because  there  is  no  adverse  possession. 
Bid. 

I  apprehend  that  it  will  be  found  that  the  doctrine  has  never 
been  altered  that  a  conveyance  to  a  third  person  of  lands  held 
adversely  at  the  time,  is  yoid  as  an  act  of  maintenance. — Coke  J^[^ 
214  a.  Phwd.  88.  Before  a  person  could  convey  lands  inj 
adverse  possession  of  another,  he  was  under  the  necessity  c^ 

▼OL.IU.  3 
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ing  his  right  into  possession,  by  suit.  If  this  be  the  law  still,  the^ ' 
the  deed  to  Bullai*d  transferred  no  right  to  him,  as  Pitts  was,  i 
the  time,  in  possession  under  sherifTs  titles,  claiming  the  land 
his  own.  But  in  this  case,  the  plaintiff  in  ejectment  has  devised,^ 
and  very  properly,  a  double  fiction,  and  laid  a  demise  from  both 
McWhorter  and  BuUard.  And  this  course  is  sanctioned  and  sus- 
tained in  Williams  vs.  Jackson,  5  Johns.  489,  where  it  was  decided 
that  if  a  person  out  of  possession  conveys  land  held  adversely  by 
another,  such  conveyance  is  void,  but  the  title  remain«in  the  gran- 
tor, upon  the  maxim,  I  suppose,  darmii  aliquaMdo  jus^  moritm' 
nunquatn.  And  where,  in  an  action  of  ejectment  several  demises 
were  laid,  one  from  the  grantor  and  another  from  the  grantee  of 
such  a  deed,  it  was  ruled  that  the  plaintiff  might  recover,  though  he 
could  not  on  the  demise  of  the  grantee  only. 

But  I  intend  only  to  state  the  principle,  and  shall  not  undertake 
to  discuss  it. 

The  judgment  given  at  the  Circuit  Court  must,  for  the  foregoing 
reasons,  be  reversed. 


No.  3. — ^Walter  B.  Hall,  plaintiff  in  error,  Vi.  The  Statb  of 
Georgia,  defendant  in  error. 

[1.]  When  an  indictment  accuses  the  defendant  of  the  ofience  of  a  misdeiDeaiiar 
and  then  speci/ief  that  such  misdemeanor  consists  in  keeping  an  open  tippUnf 
house  on  the, Sabbath  day,  contrary  to  the  statute,  the  accusation  of  the  offenee  in 
the  indictment  is  sufficient  under  the  provisions  of  the  Penal  Code. 

[2.]  When  the  statute  declares,  "  Any  person  who  shall  be  guilty  of  keeping  open 
Uppling  houteM  on  the  Sabbath  day,*'  the  keeping  open  a  tipplmg  hamMt  oo  the 
Sabbath  day,  is  a  violation  of  the  statute. 

[3.]  When  the  indictment  alleges  the  oflence  to  ha?e  been  committed  in  the  y«ar  1846, 
the  Court  will  presume  it  to  be  in  the  Year  of  Our  Lord  1846. 

[4.]  Under  the  6th  section  of  the  10th  division  of  the  Penal  Code,  the  keeping  open  a 
tippling  house  on  the  Sabbath  day  is  indictable  and  punishable,  without  proof  that 
the  defendant  sold  liquor,  or  that  the  same  was  a  nuisance,  or  hurtful  to  the  neigk- 
bourhood,  or  to  the  religion  or  morals  thereof;  the  ofience  consista  in  keeping  open 
the  doors  of  the  tippling  shop  on  the  Sabbath  day. 

[5.]  When  the  verdict  of  the  jury  is  regularly  returned  on  the  indictment,  bat  bj  the 
neglect  of  the  clerk  it  is  not  entered  on  the  minutee  of  the  Coort  at  the  lem  at 
which  it  was  rendered,  this  afibrds  no  ground  for  arreating  the  judgUMOt;  the  Gdmt 
may  at  the  nest  succeeding  term  order  the  verdict  of  the  jniy  to  bo 
mmeproUtne, 
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Indictment  for  misdemeanor.  Tried  before  Judge  Warren  in 
Macon  Superior  Court  Verdict  of  Guilty,  and  motion  in  arrest  of 
judgment  argued,  and  overruled.     April  Term,  1847, 

The  plaintiff  in  error  was  tried  before  Judge  Warren,  in  Macon 
Superior  Court,  October  Term,  1846,  upon  a  bill  of  indictment 
charging  him  with  the  offence  of  a  misdemeanor.  The  indictment 
after  the  general  accusation  aforesaid,  proceeded  to  specify  the 
said  offence  as  follows — "  For  that  the  said  Hall,  on  the  twenty- 
second  day  of  March,  «•  the  year  eighteen  hundred  andforty-nx^ 
did,  in  the  county  of  Macon,  and  State  of  Greorgia,  unlawfully  and 
with  force  and  arms,  keep,  in  the  town  of  Lanier,  an  open  tippling 
house,  on  the  Sabbath  day,"  and  concluding  with  the   usual  form. 

Upon  the  trial  the  plaintiff  in  error  was  found  guilty ;  but  at  the 
same  term,  and  before  judgment,  a  motion  was  made  by  his  coun- 
sel in  arrest  of  the  same,  upon  the  following  grounds : 

First  Because  the  bill  of  indictment  was  defective  and  void  for 
uncertainty,  inasmuch  as  the  plaintiffin  error  was  thereby  charged 
with  having  committed  the  offence  of  a  misdemeanor,  when  the 
statute  under  which  he  was  indicted  did  not  denominate  the  said 
offence  a  misdemeanor,  or  declare  that  the  person  who  kept  open 
a  tippling  house  on  the  Sabbath  day  or  night,  should  be  guilty  of  a 
misdemeanor. 

Second.  Because  it  was  no  where  charged  in  said  indictment 
that  the  day  on  which  said  tippling  house  was  thereby  alleged  to 
have  been  kept  open  by  the  plaintiff  in  error,  was  the  Sabbath  day. 

Third.  Because  the  indictment  only  charged  the  keeping  open 
one  tippling  house,  and  not  a  plurality  of  tippling  houses,  which 
last  only  was  an  offence  under  the  statute. 

Fourth.  Because  the  indictment  did  not  allege  with  certaiqty 
the  year  in  which  the  offence  was  committed,  but  only  alleged  it 
was  committed  '<in  the  year  eighteen  hundred  and  forty  six," 
without  designating  the  era  or  period  from  which  said  date  began. 

There  being  a  Want  of  time  during  the  term  to  argue  this  motion, 
it  was,  at  the  suggestion  of  the  Court  below,  agreed  in  writing 
between  the  Solicitor  General  and  the  counsel  of  plaintiffin  error, 
that  the  judgment  in  said  case  should  be  suspended  until  the  next 
term  tfaereafler,  when  the  motion  should  be  argued  and  deter- 
mined. 

At  the  April  Term,  1847,  Judge  Warren  presiding,  the  motio 
anest  came  on  to  be  argued,  when  the  counsel  for  the  pli 
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error,  by  permission  of  the  Court  below,  amended  the  same,  by 
adding  the  following  grounds  ; 

Fifih.  Because  the  said  indictment  did  not  allege  that  the  town 
of  Lanier,  in  which  the  tippling  house  was  stated  to  have  been 
kept,  was  in  the  county  of  Macon. 

Sixth.  Because  it  was  not  alleged  in  said  indictment  that  the 
defendant  sold,  gave,  or ,  otherwise  disposed  of,  to  any  person  or 
persons,  any  liquors  or  drinks  of  any  description  whatev^. 

Seventh.  Because  it  was  not  stated  in  said  indictment  that  the 
said  tippling  house,  so  alleged  to  have  been  kept  open  on  the 
Sabbath  day,  was  a  common  nuisance,  or  in  anywise  hurtful  to 
any  individual,  to  the  neighbourhood,  or  to  morals  or  religion. 

Eighth.  Because  the  verdict  of  the  jury  had  not  been  in .  open 
court  received,  and  recorded  upon  the  minutes  of  the  court,  or 
elsewhere,  and  was  still  remaining  unrecorded. 

Ninth.  Because  no  entiy  of  said  cause,  or  of  the  names  of  the 
jurors  who  rendered  said  verdict,  was  made  on  the  minutes  of  the 
court  or  other  book,  during  the  term  when  said  cause  was  tried, 
nor  after  that  time. 

Whereupon,  after  argument  of  counsel,  the  Court  below  overrul- 
ed said  motion  in  arrest  of  judgment,  together  with  the  grounds 
upon  which  the  same  was  predicated.  To  which  decision  of  the 
Court  below  the  counsel  for  the  plaintiffin  eiTor  excepted. 

The  Solicitor  General  then  moved  to  have  the  verdict  of  the  jury 
in  said  cause  entered  upon  the  minutes  of  the  Court  nunc  pro  tunc^ 
the  tame  having  been  regularly  received,  but  not  recorded ;  to 
which  motion  the  counsel  for  the  plaintiff  in  error  objected.  The 
Court  below  overruled  the  objection,  and  granted  the  motion,  and 
the  said  verdict  was  thereupon  recorded.  To  all  which  the  counsel 
for  the  plaintiff  in  error  excepted. 

D.  W.  MiLLSR  and  W.  P.  Green,  for  plaintiff  in  error. 

Patterson,  Solicitor  Greneral  for  the  State,  was  stopped  by  the 
Court. 

Counsel  for  the  plaintiff  in  error  relied  on  the  following  au- 
thorities. 

Ist  ground.  Prince  646,  sec.  237 ;  Penal  Code,  sees.  308,  327, 
328v  153,  154,  J55, 156,  157, 260,  26l,  121,  126,  217,  237. 

3d  ground.  Prince  887,  sec.  324  ;  1  BL  Com.  88  and  n.  28. 
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4th  ground.  1  Chit.  Crim.  L,  217,  218. 

6th  ground.  1  Chit.  Crim.  L.  230,  231,  227,  228. 

7th  ground.  3  Chit.  Crim  L.  672  and  n.  b.;  Penal  Code,  sees.  255, 
258.;  1  Ruu.  Cr.  304,  305. 

8th  ground.  Root  vs.  Sherwood,  6  Johns.  68;  Blackley  vs.  Sheldon, 
7  Johns.  32. 

9th  ground.  Penal  Code,  sees.  317.  319. 

Wabnbr,  J.  delivering  the  opinion  of  the  Court 

The  defendant  was  indicted  for  a  misdemeanor,  and  was  charged 
in  the  indictment  with  keeping  an  open  tippling  house  on  the  Sah- 
bath  day,  in  the  town  of  Lanier,  in  the  county  of  Macon,  on  the  22d 
day  of  March  in  the  year  1846,  and  was  found  guilty.  There  was 
A  motion  in  arrest  of  judgment  in  the  Court  below,  on  several 
grounds  specified  in  the  record,  all  of  which  were  overruled  by 
&e  Court ;  to  which  the  defendant  excepted,  and  now  assigns  the 
same  for  error  in  this  Court. 

'  We  have  examined  the  several  grounds  of  error  alleged  upon 
the  record  to  the  decision  of  ^e  Court  below,  but  have  not  been 
iflble  to  discover  much  merit  or  force  in  them. 
^  The  indictment  accuses  the-  defendant  of  the  offence  of  a  [1.] 
MtMemeanor,  and  then  proceeds  to  specify  the  particular  acts  oC 
the  defendant  which  constitute  the  offence.  By  the  1st  section  of 
l(be  1st  ^vision  of  the  Penal  Code,  it  is  declared,  "  A  crime  or  mis- 
deneaodr  shall  consist  in  a  violation  of  a  public  law,  in  the  com- 
ttHnbd  of  which  there  shall  be  an  union,  or  joint  operation,  of  act 
and  intention,  or  criminal  hegligence." — Prince  620. 

The  6th  section  of  the  lOith  division  of  the  Penal  Code,  declares : 
•*  Any  person  who  shall  be  guilty  of  keeping  open  tippling  houses 
on  the  Sabbath  day,  or  Sabbath  night,  shall  on  conviction,  be  fined, 
or  imprisoned  in  the  common  jail,  or  both,  at  the  discretion  of  the 
eonrtJ^-^Prince  646.  To  keep  open  tippling  houses  on  the  Sab^ 
bath  day,  is  a  violation  of  a  public  law,  and  is  a  misdemeanor,  as  de- 
xlared  by  the  first  section  of  the  first  division  of  the  Code. 

_J    The  second  ground  was  abandoned  on  the  argument. 
i.  llie  third  ground  insists,  that  as  the  indictment  only  charges  [2.] 

'  di9  keeping  open  one  tipphng  house,  and  not  dk plurality  of  tippling 
bdosesi  no  offence  is  charged  for  which  the  defendant  can  be 
pniriihed— -that  penal  laws  must  be  construed  strictly.  In  the 
of    UmUd  States,  vs.    WUtberger,   6   Wheaioris   Rep.  1^, 
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Chief  Justice  Marshall,  delivering  the  opinion  of  the  court,  says, 
"  that  although  penal  laws  are  to  be  construed  strictly,  they  are 
not  to  be  construed  so  strictly  as  to  defeat  the  obvious  intention  of 
the  legislature.  The  maxim  is  not  to  be  so  applied  as  to  narrow 
the  words  of  the  statute  to  the  exclusion  of  cases  which  those 
words,  in  their  ordinary  acceptation,  or  in  that  sense  in  winch  the 
legislature  has  obviously  used  them,  would  comprehend.  The 
intention  of  the  legislature  is  to  be  collected  from  the  words  they 
employ."  In  our  judgment  it  was  manifestly  the  intention  of 
the  legislature,  from  the  words  employed  in  the  Code,  to  prohibit 
the  keeping  open  a  "  tippling  house'*  on  the  Sabbath  day,  as  well 
as. "  tippling  houses.*'  In  Hassel's  case,  1  Leach  Crown  Law,  it 
was  held  under  the  statute  of  2  George  II.  c.  25,  which  enacts  that 
it  shall  be  felony  to  steal  any  bank  notes,  that  the  offence  Was  com* 
plete  by  stealing  one  hank  note.  So  we  think  the  defendant,  by 
keeping  open  one  tippling  house,  on  the  Sabbath  day,  violated  the 
sixth  section  of  the  tenth  division  of  the  Penal  Code,  and  was  liable 
to  be  indicted  and  punished  therefor. 

[3.]  The  indictment  alleges  the  offence  to  have  been  conimitted 
on  the  22d  day  of  March,  in  the  year  1846;  and  the  fourth  objec- 
tion is,  that  it  does  not  state  the  era,  or.  period,  from  which  said 
date  begins.  We  are  of  the  opinion,  it  mvi^  fairly  be  presumed  to 
have  been  in  the  year  of  our  Lord,  1846,  or  in  the  year  1846  of 
the  Christian  era. 

The  fifth  ground  was  abandoned  on  the  .argument  in  this  Court. 
[4.]  The  sixth  and  seventh  grounds  may  be  considered  together, 
which-  insist  that  the  indictment  should  have  charged  the  defendant 
with  having  sold,  given,  or  otherwise  disposed  of,  his  liquors  or 
drink,  to  some  person,  or  that  the  keeping  open  the  tippling  house 
on  the  Sabbath  day  was  a  common  nuisance,  or  hurtful  to  indi- 
viduals, or  to  the  religion  or  morals  of  the  neighbourhood. 

The  offence  which  the  statute  contemplates  is,  the  keeping 
open  a  tippling  house  on  the  Sabbath  day.  The  object  of  the  legis- 
lature was  to  remove  all  temptation  to  idle  and  dissolute  piersons 
who  might  be  disposed  to  congregate  at  such  places,  and  violate 
the  Sabbath  by  any  improper  conduct;  to  say  nothing  of  the 
temptation  which  such  a  practice  would  hold  out  to  an  unlawful 
traffic  with  slaves  on  that  day.  The  law  presumes  an  injury  to 
t\te  public  by  keeping  open  the  doors  of  a  tippling  house  on  the 
Sabbadi  day,  or  why  prohibit  it  ]  The  offence  is  complete  under 
the  law  when  it  is  established  that  defendant  has  kept  opm  a 
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tippUng  house  am  the  Sabbath  day,  without  further  proof  of  injury  to 
individualfl  or  the  neighbourhood. 

The  eighth  and  ninth  grounds  of  error  assigned  will  be  [S,] 
considefred  together. 

It  appears  from  the  record  that  the  verdict  of  the  jury  was 
written  on  the  indictment,  but  was  not  entered  on  the  minutes  of 
the  Court  at  the  term  when  it  was  returned.  The  indictment  was 
of  file  in  the  proper  office,  and  constituted  a  part  of  the  proceed- 
ings of  the  Court,  and  we  do  not  think  the  neglect  of  the  clerk  to 
enter  it  on  the  minutes,  affords  a  sufficient  ground  to  arrest  the 
judgment.  The  Court,  at  the  next  succeeding  term,  ordered  the 
verdict  to  be  regularly  entered  on  the  minutes  of  the  Court,  nunc 
fro  tunc,  as  in  our  judgment  it  was  proper  for  it  to  have  done, 
notwithstanding  the  objections  of  the  counsel  for  the  defendant 
Let  the  judgment  of  the  Court  below  stand  affirmed. 

Judgment  affirmed. 


No.  4^ — Seaborn  A.  Smith,  administrator,  &c.,  and  Alexander 
Thompson,  plaintifis  m  error,  vs,  Elizabeth  G.  Thompson, 
defendant  in  en'or. 

[l.J  Under  the  act  of  1838,  authorizing  the  service  of  writs,  rules  and  orders,  in  equity, 
hj  publication,  it  is  necessary  that  four  months  shall  elapse  between  the  first 
mnd  the  last  publication ;  and  that  the  publications  shall  also  be  made  once  in  each 
of  four  months  next  preceding  the  term  at  which  the  defendant  is  called  upon 
to  plead  and  answer. 

{!3.J  If  a  cause  is  not  reached  in  its  order  on  the  docket,  by  the  exercise  of  reasonabU 
diligence  on  the  part  of  the  Court,  the  effect  is  a  continuance  by  the  Court. 

In  Equity.  Motion  to  dismiss  bill  for  want  of  prosecution.  In 
Randolph  Superior  Court.  April  Term,  1847,  before  Judge 
Warren. 

Elizabeth  G.  Thompson,  the  defendant  in  error,  by  her  next 
friend  Natbanid  Clanton,  filed  her  bill  in  Randolph  Supenot 
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Court,  against  the  plaintiffs  in  error,  one  of  whom,  Alexander 
Thompson,  resided  out  of  the  State.  At  April  term,  1846,  being 
the  appearance  term  of  the  bill,  a  rule  to  perfect  service  thereof 
upon  the  said  Alexander  Thompson,  by  publication  once  a  month 
for  four  months,  in  the  Columbus  Enquirer,  was  obtained.  At  the 
next  succeeding  term  of  the  Court,  (October,  1846,)  the  rule  to 
perfect  service  had  been  published  in  said  newspaper,  once  a 
n^onth,  in  four  different  months,  though  four  full  months  had  not 
elapsed  from  the  first  publication  up  to  the  said  October  TemK 
At  this  term,  the  case  was  notreached  on  the  docket,  and  no  action 
of  the  Court  was  had  upon  it. 

At  April  Term,  1847,  of  the  Court  below,  the  complainant 
moved,  upon  proof  of  the  publication  as  above,  to  have  the  entry 
made  of  service  perfected,  and  asked  the  usual  rule  requiring  the 
said  Smith  and  Thompson  to  answer,  &c.  The  plaintiffs  in  error 
resisted  this  motion,  and  moved  to  dismiss  the  bill  for  want  of 
prosecution,  which  the  Court  below  overruled,  and  allowed  the  en- 
try of  service  perfected  to  be  made,  and  granted  the  usual  rule  to 
answer,  &c. 

To  which  decision  the  plaintiffs  in  error  excepted. 

E.  H.  Platt,  for  the  plaintiffs  in  error,  made  the  following 
points : 

Ist.  The  statute  of  1838  requiring  service  to  be  perfected  upon 
non-resident  defendants,  by  publication  of  rule  for  four  months, 
intended  to  give  them  the  benefit  of  full  four  calendar  months,  in 
which  the  paper  could  circulate,  and  by  possibility  reach  the  defen- 
dant. 

2d.  That  the  statute  giving  to  the  Circuit  Courts,  chancery  juris- 
diction, compels  the  Judges  so  to  direct  the  proceedings  as  that 
the  cause  shall  be  ready  for  tiial  at  the  third  term  of  the  court, 
unless  special  cause  be  shown,  but  in  no  case  shall  it  be  continued 
to  more  ihsja /our  tenns.     Prince  447. 

3d.  The  order  calls  upon  Alexander  Thompson  to  plead,  answer 
oi*  demur,  at  the  October  Tei-m,  at  which  time  no  action  was 
had  upon  the  part  of  the  complainant  in  prosecuting  her  bilL 

4th.  When  the  rights  of  absent  debtors  are  to  be  affected,  courts 

**will  compel  a  strict  compliance  with  all  the  rules  of  practice.     It 

is  with  reluctance  that  it  makes  them  parties. — Stort/  Eq.  PL  81. 

Perkins,  for  the  defendant  in  error. 


AMERICUS,  JULY  TERMj  1847.  36 

Smith,  admr.  and  another  V9.  Thompson. 

By  the  Court, — Nisbet  J.  delivering  the  opinion. 

This  bill  was  returned  to  the  April  Term,  of  Randolph  Supe- 
rior Court,  1846.  It  appearing  to  the  Court  that  one  of  the  de- 
fendants, Thompson,  resided  without  the  limits  of  the  State,  at 
April  Term  1846  an  order  was  taken  that  a  rule  be  published 
for  four  months  preceding  the  next  term,  calling  upon  him  to  ap- 
pear and  answer.  This  rule  was  published  once  a  month  for  four 
months  preceding  the  next  term,  but  four  months  did  not  intervene 
the  first  and  last  publication.  At  the  next  term,  to  wit,  the  Fall 
Term,  1846,  the  cause  was  not  reached  in  the  regular  call  of  the 
docket,  and  no  entry  was  made  in  it.  At  the  April  Term,  1847, 
in  order  was  taken,  service  being  perfected,  that  the  defendant, 
Thompson,  plead,  answer  and  demur,  at  the  next  term  thereafter, 
not  demurring  alone.  At  the  time  this  order  was  taken,  it  was  re- 
sisted, and  a  simultaneous  nK)tion  made  to  dismiss  the  bill,  because 
the  service  of  the  rule  by  publication  was  not  sufficient,  there  not 
having  elapsed  four  months  between  the  first  and  the  last  publica- 
tion«  Judge  Warren  decided  that  the  publication  being  made 
once  in  each  months  for  four  months,  the  service  was  good ;  and 
whether  that  decision  be  right  or  wrong,  is  the  single  point  made 
by  this  bill. 

By  the  act  of  29th  December,  1838,  it  is  provided  as  follows:  [1.] 
**  When  service  of  any  process,  writ,  bill,  order  or  rule  of  court, 
relating  to  causes  in  equity,  shall  be  required  to  be  ma^e  by  publi- 
cation in  any  of  the  public  gazettes  of  this  State,  the  publication  of 
the  same,  as  aforesaid,  once  a  month,  for  four  months,  shall  be 
deemed,  held  and  taken  to  be  sufficient,  and  the  clerk  shall  re- 
ceive for  such  publication  the  sum  of  five  dollars." — Hotchk,  676, 
ram, for  1838,  *ec.  l.'pagt  168. 

The  rule  of  court  makes  it  necessary  that  in  the  order  for  service 
by  publication,  the  defendant  be  called  upon  to  answer  and  plead 
at  a  time  specified. — Hotchk,  953.  In  this  case  the  order  was 
taken  at  April  Term,  1846,  and  the  defendant  was  required  to 
plead  and  answer  at  the  next  term.  It  was  necessary,  therefore, 
that  the  publication  be  made  for  four  months  preceding  that  term. 
Was  there,  then,  four  months  publication  preceding  that  term,  of 
the  rule  in  this  cause  %  The  record  discloses  that  the  first  publi- 
cation was  in  the  last  week  of  the  first  month,  and  the  last,  in  the  first 
week  of  the  fourth ;  and  although  there  was  a  publication  once  iu 
VOL.  m.  4 
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each  of  four  months,  yet  only  about  three  months  intervened  the 
first  publication  and  the  term  at  which  the  defendant  was  required 
to  answer.  According  to  our  construction  of  the  act  of  1838  and 
the  rule  of  court,  this  publication  was  not  sufficient,  had  the  cause 
been  called  at  the  term  at  which  the  defendant  was  required  to  an- 
swer. That  act  intends  to  give  notice  to  the  party  to  appear ;  that 
he  may  be  certainly  notified,  the  publication  is  required  to  be  made 
once  a  month  for  four  months.  The  time  is  a  material  element  in 
this  requirement,  as  well  as  the  number  of  publications.  It  is  neces- 
sary that  there  be  four  publications,  and  that  each  should  be  made  in 
one  of  four  several  months,  and  that  all  should  be  made  before  the 
term  at  which  the  defendant  is  required  to  answer.  All  this  may 
be  done  as  in  this  case,  and  yet  the  defendant  not  have  four  months 
time  within  which  to  acquire  the  knowledge  of  the  fact,  that  he  is 
required  to  answer.  The  law  certainly  intended  to  give  four 
months  time  to  him  to  learn  from  the  publications  that  the  cause 
is  pending,  and  that  he  is  required  to  answer.  Again,  the  law 
intends  the  defendant  to  have  this  time,  that  he  may  prepare  his 
defence  and  get  ready  for  the  trial.  This  time  is  given  for  the 
same  reason  that  bills  in  equity  are  ordinarily  required  to  be  senr- 
ed  thirty  days  before  the  term  to  wliich  they  are  returnable,  or 
common  law  writs  seventeen  days.  Such,  without  further  ampli- 
fication is  the  construction  of  this  Court  upon  the  act  of  1838. 
[2.]  In  this  case,  however,  the  cause  was  not  called  at  the  term 
at  which  the  rule  to  answer  was  returnable.  The  exigencies  of 
the  business  of  the  Court  prevented  its  being  called. 

Business  having  prior  claims,  because  anterior  in  position,  occu- 
pied all  the  time  of  the  Court,  to  the  exclusion  of  this  cause.  A 
limited  time  is  allotted  to  the  Superior  Court  of  Randolph  County, 
at  each  term  ;  there  is  no  requirement  of  law  that  all  the  business 
of  the  term  shall  be  disposed  of;  that  all  the  cases  on  the  docket 
shall  be  called.  Convenience,  indeed  the  rights  of  litigants 
demand,  that  those  causes  first  in  order  on  the  docket,  shall  first 
be  disposed  of.  If  then,  in  the  exercise  of  reasonable  diligence, 
the  Court  does  not  reach  a  cause  in  its  proper  order,  ex  necessitate 
rei,  it  stands  over  to  the  next  term.  By  implication  of  law,  the 
inability  to  reach  a  cause,  operates  as  a  continuance  by  the  court 

As  the  fall  term  of  the  court,  1846,  was  the  appearance  term 
of  this  rule,  and  inasmuch  as  the  case  was  not  (because  it  could 
not  be)  called  at  that  term,  the  subsequent  term  became  the  ap« 
pearance  term  of  the  mle.    It  was  at  that  subsequent  term  diat 
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tiie  motion  was  made  to  dismiss  the  bill  for  want  of  service  and 
prosecution.  At  that  time  the  rule  had  been  published  four 
months,  according  to  our  construction  of  the  act  of  1838 ;  the 
defendant  bad  had  not  only  four,  but  nine  months  time,  in  which 
to  receive  the  notice.  Nor  was  the  complainant  now  in  laches ; 
this  being,  under  the  circumstances  of  this  case,  the  appeai*ance 
term  of  the  rule,  he  had  done  all  that  he  could  do  to  speed  the  cause. 
Under  these  views  wo  find  no  error  in  the  record.  Let  the 
judgment  be  affirmed. 


Xo.  5.«-MosB8  H.  ALEZAi«n>Eii,  administrator  of  Moses  Alex- 
ander, deceased,  plaintiff  in  enor,  r«.  John  W.  Sutuye,  ex- 
ecutor ot  Majors  Henderson,  deceased. 

[t.]  In  a  »ei.fa.  to  make  parties,  the  defendant,  by  dem'irring  to  being  made  a  party, 
on  the  i^round  that  the  suit  net  out  in  the  record  ha.^  abated,  admiu  the  existence 
of  the  action,  and  id  estopped,  by  the  judginjut  overruUug  the  demurrer,  from  de- 
nying the  record. 

p.]  A  demurrer  only  admits  facts  well  pleaded,  with  a  vijw  to  determine  their  legal 
sufficiency,  and  it  cannot  be  used  as  an  iu«tnimcnt  of  evidence  in  an  issue  of  lact. 

[3.]  After  a  demurrer  ha^  been  argued  and  overruled,  and  the  defendant  has  per- 
mitted the  time  for  pleading  to  elapse,  the  court  may,  in  its  discretion,  refuse 
him  leave,  unless  satisfied  that  it  is  necessary  to  attain  justice,  and  that  the  appli- 
cation is  not  lor  delay  and  vexation. 

Effect  of  a  demurrer  at  law.     Plea  of  nul  tiel  record  to  $eire 
fadoM  to  make  parti^,  ailer  a  demurrer  sustained  at  a  former 
term  of  the  Court  below,  and  that  judgment  upon  a  writ  of  error 
reversed. 

Errorfrom  Randolph  Superior  Court  April  Term,  1847.  Before 
Judge  Warren. 

For  the  facts  see  the  opinion  delivered  by  the  Supreme  Court. 

Jones,  Benning  &  Jones,  and  Hines  Holt,  for  the  plaintiff  in 
error,  made  the  following  points  : 

1.  A  9d.fa.  is  so  far  an  action  that  it  may  be  pleaded  to.  1  Exlltf^ 
2029  3669  367. 
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2.  Entries  upon  the  docket  of  the  Judge  are  not  evidence, 
1  KeUy  366,  367,  and  therefore  there  is  no  evidence  of  the  death  of 
any  party  in  the  case. 

And  the  absence  of  any  action  in  the  case,  for  four  years,  is  an 
evidence  that  the  case  is  out  of  court. 

Devon,  McDougald,  Taylor  and  Thomas  for  the  defendant  in 
error. 

There  is  no  error  in  the  judgment  of  the  Court  below  in  obeying 
and  carrying  into  effect  the  order,  decision  and  judgment  of  this 
Court  in  making  parties. 

The  same  ^causes  or  grounds,  in  substance,  after  being  adjudi- 
cated in  this  Court,  and  judgment  had  upon  the  same,  cannot  be 
alleged  for  error,  they  bding  ra  judicatfe. 

After  a  judgment  on  the  merits  of  the  case  being  had  in  the 
Court  below,  and  afterwards  adjudged  in  this  Court,  a  party  cannot 
plead  matter  in  abatement,  where  judgment  is  final. 

After  a  party  defendant  pleads  to  the  merits  of  case  in  Cotnrt 
below,  and  a  final  judgtnqnt  had  below  and  in  this  Court,  a  party 
cannot  plead  nul  tid  record  to  the  record  upon  which  the  cause 
was  adjudged  in  this  Court. 

After  a  pvty  defendant  pleads  to  a  cause  in  abatement  or  bar, 
and  a  final  judgment  being  had  on  the  same,  he  cannot  then 
plead  any  other  matter  in  abatement  or  bar. 

Authoritiea  to  be  referred  to : — Act  of  1845,  creating  Supreme 
Court,  5  sec. ;  Prince  422, 442 ;  1  KeUy  R.  367 ;  10  Johns.  IL  200; 
Bla.  Com.  24,;  Arch.  Civ.  PL  352;  2  Tidd  Prac.  1116,  1127; 
1  Bailey  R.  20;  Corny n  Dig.  tit.  Abatement  H.  34;  Petersdmff 
Ahr.  tit.  Abatement  B.  1;  9  Pwier  R.  137,  138;  1  Bay  R.  Ai% 
450,  451. 

By  the  Court. — Lumpkin,  Judge,  delivering  the  opiniX>n. 

On  the  15th  day  of  July,  1836,  Majors  Henderson,  then  in  life, 
brought  an  action  of  debt  in  the  Superior  Court  of  Randolph 
County,  against  Moses  Alexander,  the  intestate  of  the  plaintiflTin 
error.  The  defendant,  at  the  trial  term,  confessed  judgment  and 
entered  an  appeal.  At  August  Term,  1840,  of  the  Superior  Court, 
the  death  of  Henderson  was  suggested,  and  at  the  October  Term, 
1843,  the  death  of  Alexander  was  suggested*    On  the  Sd  day 
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of  March,  1846,  John  W.  Sutlive  caused  a  scire  Jacias  to  be 
usued,  calling  upon  Moses  H.  Alexander,  as  the  administrator  of 
the  defendant,  to  show  cause  why  parties  should  not  be  made  to 
the  action. 

The  Judge  at  the  Circuit  Court  ruled  that  the  suit  abated, 
which  judgment  being  excepted  to,  was  reyersed  bj  this  Court, 
{see  2  Kelly f  81,)  and  parties  ordered  to  be  made. 

At  April  Term,  1847,  of  Randolph  Court,  Moses  H.  Alexander, 
by  his  counsel,  came  into  court  and  pleaded  to  the  writ  of  scire 
Jacias,  that  there  was  no  such  record  as  the  one  therein  set  forth  ; 
and  furthermore,  that  the  supposed  case  therein  mentioned,  had  a* 
bated  by  lapse  of  time,  no  proceedings  having  been  had  thereon  since 
1843.  Judge  Warren,  on  motion  of  Sutlive's  attorney,  oyemiled 
and  disallowed  said  pleas,  whereupon  counsel  for  Alexander  ex- 
cepted. 

It  is  conceded  that  a  sci,  fa.  against  bail  in  civil  suits,  is  an 
action,  and  that  ordinarily,  nul  tiel  record^  may  very  properly  be 
plead  thereto.  Whether  this  plea  be  admissible  \m  the  present 
case  is  another  question.  It  i&  objected  for  the  defendant  in  error, 
that  Alexander  having  permitted  tlie  appearance  term  of  the  sd 
Jh.  to  elapse,  without  putting  in  his  defence  as  required  by  the  Judi* 
ciary  Act,  that  he  lost  the  opportunity  of  doing  so  afterwards ;  that 
be  took  the  risk  of  having  the  judgment  in  his  favour  excepted  to 
and  reversed,  as  was  actually  done ;  and  that  he  must  abide  the 
consequences.  And  we  are  not  prepared  to  say,  that  the  act 
organizing  this  Couit  has  repealed,  or  in  any  wise  modified  that 
part  of  the  statute  of  1799,  which  requires  the  defence  to  be  made 
in  writing,  and  at  the  appearance  term  of  the  cause.  It  would 
seem,  however,  that  a  party  should  not  be  called  upon  to  plead 
to  the  merits  of  the  action,  until  it  was  finally  settled  whether  or 
not  he  was  a  proper  party  to  it ;  and  inasmuch  as  the  judge  below 
held  that  he  was  not,  that  it  would  be  unreasonable  to  rule  that 
he  should  nevertheless  have  pleaded  to  the  merit8.r— Minor  414,  I 
Blackf.  11 ;  5  Wend,  104.  And  yet  this  would  not  be  more  anom- 
alous than  the  rule  in  equity  allowing  the  defendant  to  demur, 
plead  and  answer,  at  the  same  time,  at  the  first  term,  {Hotchk. 
953,)  nor  more  irregular,  nor  a  greater  deviation  from  the  general 
order  of  pleading,  than  the  act  of  1818,  f  Prince  442,  443,^  which 
authorizes  the  defendant  to  avail  himself  of  as  many  and  contra- 
dictory pleas  as  he  sees  fit  On  this  point  we  forbear  to  express 
any  opinion,  merely  recommending  to  parties,  out  of  abundant 
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caution,  the  propriety  of  not  neglecting  anything  which  the  Jndi* 
ciary  Act  imposes. 

[I.]  The  precise  point,  then,  presented  and  adjudicated  by  us,  is 
this:  can  Alexander  now  deny  the  existence  of  the  record  in 
this  case,  having  once  admitted  it  by  his  demuiTer,  that  record 
having  been  brought  up  here,  and  the  facts  contained  in  it  stated 
in  one  of  our  published  opinions,  and  reviewed ;  and  it  having 
been  solemnly  adjudged  that  he  should  be  made  a  party  to 
the  suit  set  out  in  that  record  1  Shall  we  sanction  the  legal 
absurdity  of  permitting  him  now  to  come  into  court  and  say  by 
his  plea,  that  it  was  a  mere  speculative  question  which  we  decided, 
depending  on  theory,  and  terminating  in  theory,  and  that  in  reality 
there  never  was  any  such  suit  in  court  to  which  he  could  have 
been  made  a  party  1  We  think  the  Judge  below  did  right  in 
discountenancing  such  a  proceeding. 

[2.]  We  are  aware  that  a  demurrer  admits  the  facts  well  pleaded, 
with  a  view  only  of  determining  fheir  legal  sufficiency,  and  that 
it  cannot  be  used  as  an  instrument  of  evidence,  in  an  issue  of  fact 
Bnt  there  are  such  things  as  estoppels  by  matter  of  record,  and 
we  hold  that  this  is  one  of  them. 

[3.]  Besides,  the  effect  of  the  reversal  of  the  former  judgment  in 
this  case  being  to  overrule  the  demuirer  to  the  sci,  fa,,  whether 
Alexander  lost  his  right  of  pleading  under  the  act  of  1799  or 
not,  it  would  seem  to  be  a  matter  within  the  discretion  of  the 
Court,  to  allow  or  refuse  the  wish  of  the  demurrant  to  plead  to  the 
merits.  If  the  Court  should  be  satisfied  that  it  was  necessary  to 
the  attainment  of  justice,  the  privilege  would  be  granted.  If,  on 
the  contraiy,  it  should  be  of  the  opinion  that  it  was  intended  for 
delay  and  vexation,  it  would  be  denied. — Minor,  353,  1  Bibb.  144. 

We  cannot  say  that  this  discretion  was  not  exercised  wisely  in 
the  present  instance.  And  we  are  the  less  reluctant  in  coming 
to  this  conclusion,  from  the  &ct,  that  by  looking  through  the 
whole  record,  we"  are  convinced  that,  had  the  plea  been  permitted 
for  the  purpose  of  showing  that  the  action  was  out  of  court  for 
lack  of  prosecution,  under  the  doctrine  in  Nisbet  vs.  Lawiom, 
1  Kdly,  275,  die  plaintiff  in  error  would  have  taken  nothing  by 
his  plea. 

Judgment  affirmed. 
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No.  6. — Edward  B.  Youno,  plaintiff  in  error,  vs.  KeNNBtH 
McKbnzib,  Jambs  Harrison  and  SAsruEt  Harrison,  defend* 
ants  in  error. 

p.]  The  right  of  emtMemi  domaim,  or  inherent  sovereign  power,  gives  to  the  legisla- 
ture the  control  of  private  property  for  the  use  of  the  public  ;  provided  just  com- 
penastiOB  be  made  the  citizen  therefor ;  and  all  grantees  of  land  from  the  Stats, 
and  their  assigns,  held  the  same  under  this  tacit  agreement  or  implied  under- 
sunding. 

p.]  An  act  of  the  legislature  incorporating  the  Irwinton  Bridge  Company,  for  the 
purpose  of  erecting  a  Bridge  across  the  Chattahoochee  River,  which  authorized 
the  companj  to  take  the  private  property  of  the  citizen,  for  the  purpose  of  erect- 
ing the  Eastern  abutment  of  this  Bridge,  providing  just  compensatian  to  be  made 
therefor ;  is  not  a  violation  o  Abe  10th  section  of  the  first  article  of-the  Constitutaoa 
of  the  United  Sutes,  which  prohibitB  the  States  from  passing  any  law  impairing* 
the  obligatioa  of  contracts. 

(3.]  Statutes  enacted  in  fovour  of  corporations  or  particular  persons,  and  in  derogatioa 
of  coaunon  right,  are  to  be  strictly  construed. 

[4.]  The  5th  ankle  of  the  amendments  of  the  Constitution  of  the  United  States,  which 
declares  that  **  Private  property  shall  not  be  taken  for  public  use,  without  just 
compensation,"  docs  not  create  any  now  principle  of  restriction  on  either  tiM 
Nation^  or  Sute  governments  which  did  not  exist  before,  bnt  was  deeiarmioiy  of 
a  great  common  law  principle  applicable  to  all  republican  governments,  which 
existed  anterior  to  the  adofaion  of  the  Constitution  of  the  United  States. 

In  Equity.  Bill  and  Answer,  and  application  for  injunction.  In 
Randolph  Superior  Court.  April  Term,  1847.  Before  Judge  War- 
rex.     The  injunction  was  refused,  and  the  complainant  excepted. 

The  following  are  the  fkcts  of  the  case  : 

Ir  the  year  1837,  the  legislature  of  Georgia  passed  an  act  in- 
corporating "  The  Irwinton  Bridge  Company,"  for  the  purpose -of 
erecting  a  bridge  across  the  Chatahoocbee  River,  opposite  tl^ 
town  of  Irwinton,  in  the  State  of  Alabama,  commencing  on  the 
land  belonging  to  the  heirs  of  William  Oliver,  late  of  the  County 
of  Randolph.  The  act  gave  the  company  corporate  powers,  and 
authorized  them  to  receive  and  hold  the  land  by  donation  or  pur- 
dkase;  but,  in  case  of  duagreement  about  the  price,  the  company 
was  to  appoint  one  appraiser,  the  owner  of  the  land  another,  and 
the  Inferior  Court  of  Randolph  a  third  ;  but  in  case  the  said  owners 
refused  to  appoint  the  appraiser  provided  for,  then  the  company 
was  to  appoint  one  and  the  Inferior  Court  two  appraisers,  who,  after 
being  sworn,  were  to  appraise  and  fix  the  value  of  land  sufficient 
in  the  location  of  the  bridge ;  their  award  to  be  in  writing,  and 
Id  be  recorded,  with  a  plot  of  the  land  awarded,  in  the  clerk't 
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office  of  the  Superior  Court,  as  deeds  are.     The  act  further  pro- 
vided, that  when  this  was  done,  the  money  paid,  or  tendered  and 
refused,  the  fee-simple  title  of  the  land  should  be  vested  in  the 
company.     The  Act  limited  no  time  for  the  making  and  recording 
the  award  or  appointing  the  appraisers.     The  bill  set  forth  that  the 
defendant,  McRenzie,  was  the  drawer  of  the  land,  but  William 
Oliver  had,  before  the  passage  of  the  act,  purchased  one  half,  and 
Jame8[.Harri8on  the  other  ;  that  Oliver  had  died  before  McKenzie 
made  the  title,  and  that  after  Oliver's  death,  but  before  the  incor- 
porating act,  McRenzie  had  made  a   title  to  James  Harrison 
and  Samuel  Harrison,  reciting,  that  one  moiety  was  to  Samuel 
Harrison,  administrator  pf  Oliver,  for  the  use  of  the  heirs  of  Oli- 
ver.    That,  since  1835,  the  defendants  had  been,  and  still  were, 
in  possession  of  all  the  land,  except  that  part  occupied  by  the 
location  of  the  bridge;  and  that  on  the  same  tract  of  land  they  had 
an   unincorporated  ferry,  which  however  was  at  some  distance 
from  the  bridge.     The  bill  then  charged,  that  the  company  had 
made  every  effort  to  induce  the  defendants,  voluntarily  and  for  a 
fair  compensation,  to  part  with  the  land  for  the  location  of  the 
bridge,  but  without  success ;  that  the  company  had  then  appointed 
an  appraiser,  and  the  defendants  having  refused  to  appoint  another, 
the   company  had  applied  to    the  Inferior   Court   of  Randolph 
County,  which  had  appointed  the  other  two ;  that  the  appraisers, 
after  being  sworn,  had  made  the  appraisement  (fixing  the  value  of 
the  land  at  $500)  in  writing,  with  a  plot  of  the  land ;  but  that,  by 
mistake  oT  the  clerk,  all  the  proceedings  were  so  recorded,  as  to 
appear  by  the  record  to  have  been  before  the  Inferior    Court 
sitting  as  a  Court  of  Ordinary,    The  bill  charged  that  the  company 
had- tendered  to  the  Harrisons  the  $500  awarded,  who  had  reused 
to  receive  it;  that  the  company,  at  a  great  expense,  had  pro- 
ceeded under  the  impression  that  they  had  pursued  tho  provisions 
of  the  incorporating  law,  and  built  the  bridge ;  but  that  they  had 
become  insolvent,  and  that  the  complainant,  Edward  B.  Young, 
had  purchased  the  bridge,  and  had  the  title  to  the  same ;  that  the 
bridge  had  fallen  down,  and  that  the  complainant  was  desirous 
of  rebuilding  it ;  and  that  the  bridge  was  of  great  public  conve- 
nience. 

The  bill  then  charged  that  the  defendants  had  brought  their 
action  of  ejectment  to  April  Term,  1845,  of  Randolph  Superior 
Court,  for  the  recovery  of  the  land  on  which  the  bridge  waa 
located,  and  ibr  the  mesne  profits,  claiming  as  said  mesne  profits  the 


AMERICUS,  JULY  TERM,  1847.  83 

Young  M.  McKensie,  Harritoa  aad  otben. 

tolls  collected  on  the  bridge  by  the  complainant ;  that  the  defend- 
ants, at  the  first  trial  had  obtained  a  judgment  for  the  land  and 
a  large  sum  as  mesne  profits;  that  complainant  had  appealed  to  a 
special  jury.  The  bill  charged  that,  in  consequence  of  the  informal- 
ity of  the  appraisement,  and  because  it  appeai-ed  to  have  been  had 
under  the  direction  of  the  Inferior  Court  for  Ordinary  purposes^  and 
not,  as  the  act  required,  before  the  Inferior  Courts  (which  the  bill 
charged  to  be  merely  a  clerical  error)  the  complainant  had  been, 
and  would  be,  unable  to  make  any  use  in  a  court  of  law  of  the 
said  appraisement,  and  that  he  would  be  greatly  damaged. thereby. 
The  bill  then  prayed  that  the  action  of  ejectment  might  be  enjoined, 
the  defendants  compelled  to  accept  the  amount  awarded,  and  the 
complainant's  title  perfected.  The  Court  below  sanctioned  tibe 
bill,  and  ordered  the  defendants  to  show  cause  on  the  second  day 
of  the  return  term,  (April,  1847,)  why  the  injunction  should  noC 
be  granted.  The  defendants  answered,  admitting  the  &ct8  sub- 
stantially, but  contending  that  the  bridge  was  not  of  public  utility,  and 
that  Samuel  Harrison  being  only  administrator,  could  not  sell  the 
land  or  appoint  the  appraiser.  The  Court  below  refused  the 
injunction,  and  the  complainant  filed  his  bill  of  exceptions  and 
assigned  the  refusal  for  error. 

HiNEs  Holt,  for  the  Plaintiff  in  error. 

•  The  complainant  and  plaintiff  in  error,  assigns  as  error,  the 
refusal  of  the  Court  below  to  grant  the  injunction  prayed  for  by 
his  bill ;  and  in  support  of  the  general  assignment  assumes  the 
following  positions : 

1st.  The  Court,  by  its  order  in  chambers,  required  the  defend- 
ants to  show  cause  against  granting  the  injunction. 

The  defendants,  as  containing  sufficient  cause,*  submitted  their 
answer  to  the  bill. 

The  plaintiff  in  error  insists  that  said  answers,  to  be  available 
against  the  granting  of  said  injunction,  should  be  as  full,and  as  fully 
avoid  all  the  equity  of  the  bill,  as  though  the  same  had  been  filed 
to  dissolve  the  injunction,  had  the  same  been  granted. 

The  propositions  in  equity  practice,  that  if  a  defendant  submits 
to  answer,  he  must  answer  fully;  and  that  to  dissolve  an  in- 
junction, the  answer  must  not  only  be  fully  responsive  to,  but  avoid 
all  the  equity  of  the  bill,  are  too  well  established  to  need  argument 
or  authority  to  sustain  them. 

VOL.  m.  5 
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In  this  case  the  answers  are  neither  responsive  to  the  aUegations 
in  the  bill,  nor  do  they  swear  off  its  equity. 

2d.  That  the  Act  of  26th  December,  1837,  incorporating  the 
Irwinton  Bridge  Company  is  constitutional. 

First  Said  act  provides  just  compensation,  and  the  mode  of  ob- 
taining it,  to  the  owners  of  the  land  upon  which  the  bridge  was 
to  be,  and  is  located. 

Second.  Private  property  may  be  taken  for  public  use  upon 
just  compensation. 

Third.  Toll  bridges,  especially  over  navigable  streams,  like  rail 
roads,  turnpikes,  and  all  like  works  of  internal  improvement, 
though  constructed  by  private  corporations,  are  for  public  use. 

Fourth.  The  actual  payment  of  such  compensation  is  not  a 
condition  precedent  to  the  taking  of  private  property  for  public  use  ; 
it  is  su£5cient  if  the  mode  of  obtaining  such  compensation  be 
provided.  Indeed,  without  such  provision,  the  act  would  not  be 
unconstitutional  unless  it  had  inhibited  it. 

3d.  That  if  the  assessment  and  payment  of  compensation  was, 
in  the  case  before  the  Court;  a  condition  precedent  to  entering  upon, 
and  using  the  land  for  the  bridge,  the  Irwinton  Bridge  Company 
substantially  complied  with  said  condition,  and  that,  in  so  far  as 
they  failed,  it  was  induced  by  the  conduct  of  the  defendants  rather 
than  the  intention  of  the  company. 

The  company  did  all  in  their  power  to  comply,  and  this  is  all 
that  equity  demands  in  the  pei*formance  of  any  duty.  It  is  upon 
this  principle  that  courts  of  equity  so  oflen  decree  specific  per- 
formance of  contracts,  in  the  absence  of  strictly  legal  compliance 
with  their  terms. 

4th.  Said  action  of  ejectment  ought  to  be  enjoined  : 

First.  Because  at  law  and  in  the  action  of  ejectment,  the  legal  title 
must  prevail;  and  the  defendants  ought  not  to  be  permitted  to  re- 
cover the  land  upon  which  the  bridge  is  built,  and  with  it  the  struc- 
ture and  rents  for  its  use ;  they  having  stood  by  and  peimitted,  if  not 
encouraged,  the  erection  of  the  bridge,  knowing  that  the  Irwin- 
ton Bridge  Company  were  proceeding  under  their  charter;  and 
upon  the  presumption  that  through  and  by  virtue  of  it,  they 
had  acquired  all  the  right  and  title  which  they  were  exercising. 
Admitting  the  conflict  of  decisions^upon  such  acta  of  incorporation, 
and  the  even  doubtful  right*  and  title  of  the  complainant,  under 
such  circumstances,  arguments  ah  inconvenienti^  are  not  only  legit- 
imate but  forcible.    Let  the  plaintiff  in  this  action  of  ejectmont 
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bat  recover,  and  a  fell  blow  is  given  to  all  rail-road  and  other 
enterprifles,  in  which  private  property,  has  of  necessity  to  be  used. 
In  a  country  situated  as  is  ours,  rail-roads,  of  necessity,  must  and 
do  pass  over  a  large  number  of  lots  of  land  totally  valueless,  the 
owners  of  which  are  not  known  and  cannot  be  found.  Let  but 
such  a  precedent  be  established,  let  it  be  understood  that  the  legal 
tide  carries  with  it  the  ownership  of  the  road,  as  well  as  the  right 
to  a  pro  rata  share  of  the  tolls  and  freights  for  its  use,  instead  of  just 
€ompeiuatum  for  the  soil  without  the  improvement,  and  such  legal 
title  will  be  at  once  asserted,  and  detached  parcels  of  these  great 
works  of  public  utility  and  convenience,  be  found  in  the  hands  of 
individuals,  with  power  to  erect  toll  gates  at  the  end  of  every  half 
mile ;  indeed,  consistent  with  whose  title  would  be  the  entire  de- 
struction of  the  work.  Under  such  circumstances,  he  who  would 
invest  lus  means  in  such  enterprises,  would  merit  and  receive  the 
epithet  of  fool,  and  the  Inferior  Court  of  the  County  of  the 
State  of  Greorgia  in  which  he  might  be  found,  fall  short  of  its 
duty  if  it  did  not  appoint  him  a.guardian^  and  the  guardian  of 
his  duty,  if  he  did  not  proceed  to  avoid  the  contract  on  the  plea  of 
lunacy. 

Second.  Because  the  Irwinton  Bridge  Company,  having  acted 
under  the  authority  of  law,  are  not  liable  as  trespassers :  and  the 
action  of  ejectment  is  an  action  of  trespass. 

Third.  Because,  the  defendants  are  entitled  only  to  compen- 
sation for  the  three  acres  of  river  sand  bank  upon  which  the 
bridge  rests,  independent  of  the  structure  thereon ;  upon  the  pay- 
ment of  which,  the  fee,  will  vest  in  the  company.  At  law  the  com- 
plainant has  no  means  of  tendering  or  compelling  the  acceptance 
of  such  compensation,  and  cannot  have,  what  would  be  in  effect, 
and  to  which  he  is  in  equi^  entitled,  a  specific  performance  of 
his  contract — the  charter  being  a  contract 

Fourth*  Because  tl^e  defendants  have  sued  for  the  same  cause 
of  action'  and  obtained  a  decree  in  equity. 

And  generally,  said  action  of  ejectment  ought  to  be  enjoined, 
because,  under  all  the  circumstances  and  features  of  the  case,  as 
made  by  the  bill  and  answers,  the  remedy  of  the  complainant  at  law 
10  whoUy  incomplete  and  inadequate. 

Authorities  cited  : — 2  Mctd.  Ch.  Pr.  339,  and  coici  there  cited ; 
id.  342,  et  eeq.;  Eden  on  Injunctions,  86;  1  KeUy  R.  9; 
iJokn.  Ch.  R.  211;  4  Wend.  R.  647;  Uid.  51;  9  John.  R. 
568,  573,  ei  Mf.;  20  id.  103,  735;  5  Ahn.  Ch.  R.  101;    2  id. 
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162,  168,   et  seq.;  7  id.  315;  Rice  R.  383;   2   Porter  R.  296 
2  StetcartR.  199;  6  Pick.  376;  7id.3ii;  11  Pet.  R.  42;   Charles 
River  Bridge  vs.  Warren  Bridge,  1  Pick.  417 ;  3  Paige  R.  45 
4  id.  510;  Mai/or  and  Council  of  Columbus  vs.  Rodgers,  et  al. 
Supreme  Court  of  Alabama,  June  Term,  1846,  (not  published  J 
1  Story  Eq.  Juris,  sec.  27,  28,  32,  33,  59,  64,  65,  67,  71,  73,  74, 
78,  109,  120  ;  id.  94,  et  seq.  id.  sec.  388  ;  2Story  Eq.  Juris,  sec.  885, 
889 ;  Eden  on  Injunctions,  112,  113  ;  18  Ves.  Jr.  514  ;  19  Ves.  Jr. 
143 ;  2  WUs.  R.  313 ;  1  KeUy  R.  533. 

Jones,  Bennino  and  Jones,  for  the  defendants  in  error,  made 
the  following  points  and  cited  the  following  authorities  : 

1st.  The  injunction  ought  to  have  been  refused,  because  there  was 
no  equity  in  the  bill.  There  was  no  equity  in  the  bill,  b^ause 
the  act  incorporating  the  Irwinton  Bridge  Company,  (Acts  of  1837, 
p.  139,)  on  which  the  bill  was  founded,  as  unconstitutional  and 
void :  for  that — 

First.  It  would  have  impaired  the  obligation  of  the  contract 
(grant)  between  the  State  and  the  defendants,  or  their  feoffor. 
AcU  of  1S37,  p.  139  ;  Fletcher  ^  Peck,  6  Crdnch,  87,  90, 91 ;  1  Kent 
Com.  414;  Dart.  College,  vs.  Woodward,  4  Wheat. ;  1  Kent  Com.  419, 
420;  Ogden  vs.  Saunders,  12  Wheat.  213;  1  Howard,  311;  2  id. 
608;  3tV£.  711. 

And  this,  notwithstanding  the  provision  in  the  constitution, 
"  Nor  shall  private  property  be  taken  for  public  use  without  just 
compensation :"  because. 

Second.  The  "  taking,"  under  that  act,  would  have  been,  not 
**  for  public"  but  for  private  "  use,''  for  the  Bridge  Company  was 
K private  corporation, — 11  Peters,  543,  544 ;  Dartmouth  College  vs. 
Woodward,  supra  ;  and  what  was  taken,  was  taken  for  its  use. — 
The  Act  supra. 

Third.  And  the  "  compensation"  therein  provided  would  not 
have  been  "just."  Vanhome's  Lessee  vs.  Dorrance;  2  Dal- 
las, 304. 

Fourth.  Besides,  this  provision  does  not  not  apply  to  State 
action. — 7  Peters,  243. 

2d.  And  because,  if  there  was  equity  in  the  bill,  it  had  been 
sworn  off  in  the  answer,  by  its  denial,  amongst  other  things,  of  the 
performance  by  the  Bridge  Company  of  certain  conditions  to  be 
performed,  before  any  right  could  vest  in  them  under  the  act 
itself,  ( 1  Kelly  526,  Carr  vs.  Georgia  Rail-road,)  namely : 
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First,  That  they  should  try  to  get  the  land  for  the  bridge  from 
the  "  owner"  by  agreement,  and  should  fail  to  get  it. 

Second.  That  then  they  should  notify  the  "  owner"  to  appoint 
**  a  disinterested  freeholder"  as  an  appraiser,  and  if  he  failed  to 
do  so, 

Third.  That  then  they  should  notify  him  of  their  intended 
application  to  the  "Justices  of  the  Inferior  Court  of  Randolph 
County"  for  the  appointment  of  two  disinterested  appraisers; 

Fourth.  That,  on  such  application,  the  "  Inferior  Court"  should 
appoint  two  appraisers. 

Fifth.  That  the  appraisers  should  act  and  return  their  pro- 
ceedings to  the  "  Inferior  Court," 

Sixth.  That  the  valuation  returned  should  be  paid,  or  the 
money  be  tendered  and  refused. 

And  3dly.  By  its  (the  answer's)  discovery  of  the  state  of  the 
title  of  the  defendants,  to  wit,  only  a  bond  for  title  to  Olirer,  the 
intestate  of  Samuel  Harrison,  and  only  a  verbal  promise  of  title 
from  Oliver  to  James  Harrison,  which  promise  was  then  in  liti- 
gation in  chancery,  and  of  the  offers  of  defendant,  both  fii*8t 
and  last,  to  do  what  was  just  and  equitable. 

N.  B,  It  is  assumed  that  the  whole  of  the  complainant's  alle- 
gations in  relation  to  the  levy  of  the  Ji,  fa,^  in  favour  of  the  Dt- 
fendants  m  Error  vs.  the  Irwinton  Bridge  Company ^  and  to  the 
claim  by  Young,  are  excluded  from  consideration  upon  this  writ 
of  error,  as  that  levy,  it  appears,  was  dismissed  with  Young's 
eonsemt,  before  the  refusal  of  the  injunction  by  Judge  Warren. 

By  the  Ctwr^— Warner  J.  delivering  the  opinion. 

It  appears  from  the  record  in  this  case,  that  the  complainant, 
who  is  the  assignee  of  the  Irwinton  Bndge  Company,  made  appli- 
cation to  the  Court  below,  for  an  injunction  to  restrain  the  defen- 
dants from  prosecuting  an  action  of  ejectment,  for  the  recovery  of 
the  land  on  which  the  eastern  abutment  of  the  Irwinton  Bridge  is 
located.  Afler  hearing  argument,  the  Court  below  refused  the  ap- 
plication for  injunction,  which  refusal,  the  complainant  assigns  for 
error  in  this  couit. 

The  complainant's  equity  is  predicated  on  the  act  of  the  legis- 
lature heretofore  recited,  the  first  section  of  which  incorporates 
eertain  individuals,  their  successors  and  assigns,  as  a  body  politic. 
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by  the  name  and  style  of  the  Irwinton  Bridge  Company,  for  the 
purpose  of  erecting  a  bridge  across  the  Chattahoochee  River,  op- 
posite the  town  of  Irwinton,  in  the  state  of  Alabama,  commencing^ 
upon  the  lands  belonging  to  the  heirs  of  William  Oliver,  late  of 
Randolph  County,  deceased. 

It  is  also  alleged  by  the  complainant,  that  the  company,  whose 
assignee  he  is,  procured  the  appointment  of  appraisers  by  the  In- 
ferior Court  of  Randolph  County,  to  assess  t-he  damages,  or  value 
of  the  land  taken  for  the  eastern  abutment  of  the  bridge,  as  pro- 
vided by  the  Bih  section  of  the  act,  and  that  the  appraisers  so  ap- 
pointed, assessed  the  damages  at  $500,  which  sum  had  been  ten- 
dered the  defendants  by  the  company,  and  was  refused. 

The  oi:der  for  the  appointment  of  appraisers  to  assess  the  dam- 
ages, was  attached  to  the  complainant's  bill  as  an  exhibit,  by  which 
it  appeared,  the  order  was  made  by  the  Inferior  Court  of  Randolph 
County,  when  sitting  for  Ordinary  purposes,  and  not  by  the  Infe- 
rior Court,  as  required  by  the  Act  of  Incorporation ;  that  the  same 
was  rejected  by  the  Superior  Court,  on  the  trial  of  the  ejectment 
cause,  when  offered  in  evidence  as  a  part  of  his  title  to  the  pre- 
mises in  dispute ;  that  the  company  had  attempted  to  comply  with 
the  provisions  of  the  act  in  good/aith,  so  as  to  vest  the  title  in  them 
to  the  premises  in  controversy;  but  owing  to  the  defect  in  the  re- 
cord, he  was  unable  to  make  out  his  title  under  the  charter  in  a 
court  of  law,  and  prays  that  the  defendants  may  be  restrained 
from  prosecuting  their  said  action  of  ejectment  for  the  recovery 
of  the  land  and  bridge  erected  thereon,  and  be  decreed  to  accept 
compensation  for  xhe  land,  as  provided  by  the  terms  of  the  act; 
and  that  the  complainant,  as  the  assignee  of  the  company,  may 
have  and  enjoy,  the  rights  and  privileges  conferred  by  the  act  of 
incorporation  upon  them. 

[1.]  The  first  objection  raised  by  the  defendant  in  error,  is,  that 
the  act  of  the  legislature  incorporating  the  Irwinton  Bridge  Com- 
pany, is  unconstitutional; — that  the  State,  once  having  granted  the 
land  to  one  of  her  citizens,  cannot  again  resume  the  use  or  dispo- 
sition of  it,  without  impairing  the  obligation  of  the  contract. 

Had  the  legislature  declared  the  grant  from  the  State  or  the 
title  derived  under  it  void,  the  obligation  of  the  contract  would  man- 
ifestly have  been  impaired,  and  clearly  within  the  prohibition  of 
the  10th  section  of  the  1st  article  of  the  Constitution  of  the  United 
States ;  but  the  title  of  the  defendants  is  not  attempted  to  be  divest- 

l  on  that  ground. 
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It  was  no  part  of  the  contract  between  the  State  and  its  grantee, 
or  those  claiming  title  under  such  grantee,  that  the  land  granted 
should  not  be  taken  for  public  lue,  whenever  the  interest  of  the 
jmbUc  required  it  should  be  so  taken.  The  rights  of  private  pro- 
perty must  be  made  subservient  to  the  public  interest  and  welfare. 
The  right  of  eminent  domain,  or  inherent  sovereign  power,  gives 
to  the  legislature  the  control  of  private  property,  for  public  uses ; 
provided,  just  compensation  be  made  to  the  citizen  therefor.  The 
interest  of  the  public  is  considered  paramount  to  that  of  any  pri- 
Tate  indiridual ;  and  all  grantees  of  lands  from  the  State,  as  weD 
as  their  assignees,  hold  the  same  under  this  tacit  agreement  or 
implied  understanding.  The  legislature  must  determine,  in  its 
wisdom  and  discretion,  whether  the  benefit  to  the  public  will  be  of 
sufficient  importance  to  render  it  proper  for  them  to  exercise  the 
right  o£ eminent  domain,  and  to  authorize  an  interference  with  the 
private  rights  of  individuals,  for  that  purpose ;  2  Kent  Com.  338, 
339,  340;  BeekmanvB.  the  Saratoga  and  ScJttnectady  RaU  Road 
Co.S'Paige  CLR.  45;  Eloodgoodys^the  Mohawk  and  Hudson 
RaU  Road  Co.  18  Wend.  R.9;  the  LouisvUU,  Cincinnati  and 
Charlegton  RaU  Road  Co.  vs.  ChapeU,  Rice  R.3S3;  Dt/ervs.  the 
TuMcaloosa  Bridge  Co.  2  Porter  R.  29C. 

The  legislature,  as  we  are  bound  to  believe  from  the  en-  [  2  ] 
actment  of  the  law  incorporating  the  Irwinton  Bridge  Company, 
determined,  in  the  exercise  of  their  wisdom  and  discretion,  that  it 
y^na  for  the  interest  of  the  public,  that  a  bridge  should  be  erected 
across  the  Chattahoochee  River,  commencing  on  the  lands  now 
owned  by  the  defendants ;  and  therefore,  expressly  conferred  upon 
the  company  certain  rights  and  privileges,  to  enable  thein  to  con- 
struct such  bridge;  one  of  which  was,  to  take  so  much  land  "as 
they  might  deem  necessary  for  the  construction,  convenience,  and 
protection  of  said  bridge,  and  its  abutments,  piers,  pillars,  or  any 
thing  in  any  wise  belonging  to,  or  necessarily  connected  with,  the 
construction  and  protection  of  the  said  bridge."  In  case  of  disa- 
greement between  the  owner  of  the  land  and  the  company,  the  act 
provided  for  the  appointment  of  appraisers,  to  assess  the  damages 
or  value  of  the  land  so  authorized  to  be  taken ;  and  when  the  value 
of  the  land  should  be  so  assessed,  and  payment  therefor  made,  or 
the  money  tendered  and  refused,  the  right  to  the  land  should  be 
vested  in  the  company.  The  act  also  provides,  that  if  either  party 
.akaU  think  proper,  they  may  appeal  from  the  decision  oft 
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praisers,  to  the  Superior  Court  of  Randolph  County,  and  have  the 
damages  ascertained  by  the  verdict  of  a  special  jury. 

This  act  of  the  legislature  does  nothing  more  than  take  the 
land  of  the  defendants  for  the  use  of  the  bridge,  which  they  have 
determined  is  for  the  benefit  of  the  public;  providing,  that  just  com- 
pensation should  be  made  to  the  defendants  therefor  by  the  verdict 
of  a  jury,  if  they  should  think  proper  to  have  the  damages  so  as- 
sessed; and  is,  in  our  judgment,  for  the  reasons  already  stated,  a 
constitutional  act. 

[3.]  The  next  question  presented  by  the  record  in  this  easels,  what 
are  the  rights  of  the  respective  parties,  under  this  act  of  incorpo- 
ration 1  It  appears  the  bridge  has  been  built,  and  the  eastern 
abutment  thereof  located  on  the  land  of  the  defendants ;  that  a  por- 
tion of  the  bridge  has  fallen  down,  that  the  company  is  insolvent,  and 
that  the  complainant  has  become  the  purchaser  and  assignee  of 
all  the  interest  and  rights  of  the  company,  and  is  desirous  to  re- 
build the  bridge;  that  the  defendants  have  instituted  their  action 
of  ejectment  to  recover  the  land,  and  the  bridge  located  thereon. 
Has  the  complainant,  or  the  company  through  whom  he  derives 
his  title,  complied  with  the  requisitions  of  the  charter,  so  as  to  di- 
vest the  defendants  of  tjieir  title  to  the  land,  and  vest  the  same  in 
the  company  1  We  think  not,  and  the  fact,  that  he  is  now  applying 
to  a  court  of  chancery  for  assistance,  is  a  virtual  acknowledgment 
that  he  has  not  done  so ;  for  if  the  requisitions  of  the  charter  had  been 
complied  with,  he  could  have  successfully  defended  himself  in  the 
common  law  court,  against  the  defendant's  action  of  ejectment 
The  complainant  alleges,  that  the  company  applied  to  the  Inferior 
Court  for  the  appointment  of  appraisers,  who  were  appointed, 
and  the  damages  assessed  and  tendered;  but  the  record  clearly 
shows,  that  the  appointment  of  the  appraisers  was  made  by  the  Infe- 
rior Court  sitting  as-  a  Court  of  Ordinary,  and  not  by  the  Inferior 
Court,  as  the  act  prescribes.  It  is  true,  the  same  individuals  are 
the  officers  of  both  courts ;  but  the  jurisdiction  of  the  two  courts, 
is  not  the  same.  The  Court  of  Ordinaiy,  under  the  charter,  had 
no  authority  to  appoint  appraisers  to  assess  the  damages.  And, 
although  it  appears,  that  the  damages  assessed  were  tendered  to  the 
defendants,  yet,  it  does  not  appear,  that  the  comply  or  the  com- 
plainant, have  the  money  now  ready  to  pay  them ;  which  is  a  very 
important  requisite  when  the  title  is  sought  to  be  divested ;  espe- 
cially when  it  is  alleged,  that  the  company,  which  made  the  tender, 
is  imolvenL    In  the  case  of  Doe  ex.  dem,   Carr  vs.  The  Georgia 
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Rail-road  and  Banking  Company,  1  KeU//,  524,  we  held,  "In  the 
construction  of  statutes  made  in  favour  of  corporations  or  parti- 
cular persons,  and  in  derogation  of  common  right,  care  should  be 
taken  not  to  extend  them  beyond  their  express  words,  or  their 
clear  import."  "  And  while  we  feel  bound  to  protect  all  the  vested 
rights  which  have  been  legitimately  acquired  by  all  chartered  com- 
panies, in  the  most  sacred  manner,  yet,  we  feel  bound  to  guard 
with  great  care  and  vigilance,  the  rights  of  the  citizen  against  all 
unauthorized  encroachments  on  their  part,  by  confining  them 
strictly  within  the  limits  of  their  respective  charters*."  That  the 
complainant,  under  the  peculiar  statement  of  facts  presented  by 
the  record  in  this  case,  has  an  equitable  right  to  the  enjoyment  of 
all  the  privileges  and  immunities  conferred  upon  the  Irwinton 
Bridge  Company  by  the  Act  of  Incorporation,  on  strict  compli- 
ance with  the  terms  and  provisions. of  that  act,  is  readily  admitted  ; 
and  our  judgment  will  be  so  regulated  as  to  secure  them  to  him. 

The  next  question  for  our  consideration,  is,  what  are  the  [4.} 
rights  of  the  defendants,  as  presented  by  the  record  before  usi 

The  Irwinton  Bridge  Company,  under  the  authority  of  the  leg- 
islature, seek  to  appropriate  private  property  for  the  benefit 
of  the  public,  in  the  erection  of  a  bridge  across  the  Chattahoo- 
chee River.  The  existence  of  this  public  necessity  to  take  the 
private  property  of  the  defendants  for  that  pui*pose,  has  already 
been  determined  by  the  legislature ;  and  the  teims  on  which  their 
private  property  is  to  be  appropriated  for  the  use  of  the  public, 
cleai-ly  defined  in  the  act. 

By  the  5th  article  of  the  amended  Constitution  of  the  United 
States,  it  is  declared,  "Private  property  » shall  not  be  taken  for 
public  use,  without  just  compensation."  But  it  is  said,  this  amend- 
ment of  the  constitution,  does  not  apply  to  the  States^-that  it  is  a 
restriction  on  the  Federal  Government  alone — that  there  is  no  such 
restriction  in  the  Constitution  of  the  State  of  Georgia.  Does  the 
amended  Constitution  of  the  United  States,  by  declaiming  "  Pri- 
vate property  shall  not  bo  taken  for  public  use  without  just  con>- 
pensation,"  introduce,  or  ci-eate,  a  new  principle  of  restriction,  which 
did  not  exist  before  ]  Did  not  the  same  principle  of  restriction 
exist,  both  as  it  regards  the  Federal  and  State  Governments,  be- 
fbre  the  adoption  of  the  amendment  in  question?  Does  the  Br 
mended  constitution  do  any  thing  more  than  declare  a  great  com- 
mon law  principle,  applicable  to  all  governments,  both  State  an< 
Federal,  whicli  has  existed  from  the  time  of  Magna  CAorto, 
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present  moment  1  The  amended  constitution  of  the  Union  asserts 
a' great  principle,  applicable,  it  is  said,  to  the  Ntttional  GovemmetU, 
Why  is  not  the  same  great  principle  equally  applicable  to  the 
State  Government  ?  Can  any  solid  reason  be  given,  why  the  State 
legislature  should  take  private  property  for  public  use  without 
just  compensation,  when  the  national  legislature  cannot  T  * 

It  will  be  seen  upon  examination,  this  great  principle  was  not 
only  recognised  by  the  ciml  jurists,  but  was  distinctly  asserted,  as 
a  part  of  the  common  law,  long  anterior  to  its  adoption  into  the 
amended  constitution  of  the  United  States.  In  the  29th  chapter 
of  Magna  Charta,  we  find  this  declaration,  ''No  fi*eeman  shall  be 
taken,  or  imprisoned,  or  be  disseised  of  his  freehold,  or  liberties, 
or  otherwise  destroyed,  but  by  lawful  judgment  of  his  peers,  or 
by  the  law  of  the  land."       , 

The  State  of  South  CaroliniC  has  substantially  adopted  this 
clause  of  Magna  Charta  into  her  State  Constitution.  The  2d 
section  of  the  9th  article  of  the  State  Constitution  of  South  Car- 
olina declares,  "No  freeman  of  this  State  shall  be  taken,  or  im- 
prisoned, or  disseised  of  his  freehold,  liberties,  or  privileges,  or 
outlawed,  or  exiled,  or  in  any  manner  destroyed,  or  deprived  of 
his  life,  liberty  or  property,  but  by  the  ju'dgment  of  his  peers,  or 
by  the  law  of  the  land."  The  people  of  South  Carolina  substan- 
tially asserted  the  principles  declared  by  Magna  Charta,  as  did 
the  people  of  the  several  States,  when  they  ratified  the  amend- 
ments to  the  Federal  Constitution,  and  declared  ** private  property 
shall  not  he  taken  for  public  use  tcithout  just  compensation,'*  The 
declaration  is  made  in  language  somewhat  different,  more  explicit, 
but  the  principle  for  all  practical  purposes,  is  the  same. 

Sir  William  Blackstone  in  his  Commentaries,  speaking  of  the 
rights  of  property,  after  repeating  the  provisions  of  the  grea^ 
charter,  continues  **  So  great  moreover,  is  the  regard  of  the  law 
for  private  property,  that  it  will  not  authorize  the  least  violation 
of  it ;  no,  not  even  for  the  general  good  of  the  whole  community. 
If  a  new  road,  for  instance,  were  to  be  made  through  the  grounds 
of  a  private  person,  it  might  perhaps,  be  extensively  beneficial  to 
the  public ;  but  the  law  permits  no  man,  or  set  of  men,  to  do  this 
without  consent  of  the  owner  of  the  land.  In  vain  may  it  be 
urged  that  the  good  of  the  individual  ought  to  yield  to  that  of  the 
community ;  for  it  would  be  dangerous  to  allow  any  private  man, 
or  even  any  public  tribunal,  to  be  the  judge  of  this  common  good, 
to  decide  whether  it  be  expedient  or  no.    Besides  the  pub- 
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lie  good  is  in  nothing  more  essentially  interested,  than  in  the  pro- 
tection of  every  individual's  private  rights,  as  modelled  hy  the 
municipal  law.  In  this  and  similar  cases,  the  legislature  alone 
can,  and  indeed  frequently  does,  interpose,  and  compel  the  indi- 
vidual to  acquiesce.  But  how  does  it  interpose  and  compel  ? 
Not  by  absolutely  stripping  the  subject  of  his  property  in  an  arbi- 
trary manner,  but  by  giving  a^kZ^  indemnification,  and  equivalent  far 
the  injury  tjiereby  sustained.  The  public  is  now  considered  as  an  in- 
dividual, treating  with  an  individual,  for  an  exchange.  All  that  the 
legislature  does,  is  to  oblige  the  owner  to  alienate  his  possessions 
for  a  reammahle price,  and  even  this  is  an  exertion  of  power  which 
the  legislature  indulges  with  caution,  and  which  nothing  but  the 
legislature  can  perform."  1  Black.  C.  139,  140. 

Here  then,  we  find  this  great  common  law  principle  distinctly 
aaserted,  that  private  property  is  not  to  be  taken  for  the  use  of  the 
public  without  just  compensation,  long  anterior  to  the  amended 
constitution.  Chancellor  Kent  in  the  2d  volume  of  his  Commen- 
taries 339,  says  "  A  provision  for  compensation  is  a  necessary  at- 
tendant on  the  due  and  constitutional  exercise  of  the  power  of  the 
law-giver,  fo  deprive  an  individual  of  his  property,  without  his 
consent ;  and  this  principle  in  American  Constitutional  Jurispru- 
dence, is  founded  in  natural  equity,  and  is  laid  down  by  jurists, 
as  9n  o/ckmnt^^dged  principle  of  universal  law  J' 

Judge  Story,  commenting  on  the  5th  article  (amendments)  of 
the  Constitution  of  the  United  States,  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation,  says, 
this  is  an  ajfirmoMoe  of  a  great  doctrine,  ettahlithed  by  the  com- 
mam  law  for  the  protection  of  private  property.  It  is  founded  in 
natoral  equity,  and  is  laid  down  by  jurists  as  a  principle  of  unifersal 
law.''  .3  SioT]f»  Com.  661.  In  Bradshaw  vs.  Rogers,  20  John.  R. 
106,  Chief  Justice  Spencer,  speaking  of  the  5th  article  of  the 
amended  Constitution  of  the  United  States,  which  prohibits  the 
taking  of  private  property  for  public  use  without  just  compensa- 
tion, sajB— -"  It  is  declaratory  of  a  great  and  fundamental  prin- 
ciple of  government,  and  any  law  violating  that  principle,  must 
be  a  nullity,  as  it  is  against  natural  right  and  justice."  In  tho 
LomeviUe^  CindmmUi  and  Charleston  Rail  Road  Co.  vs.  Chappell, 
Mr.  Justice  Richardson,  speaking  of  the  5th  article  of  the  amend-^ 
HMDts  to  the  Constitution  of  the  United  States,  which 
Ae  taking  private  property  for  public  use  without  just  j 
nlion,  8ay»— ^  It  is  a  plain  reoogmtsan  of  tke^ 
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by  all  writers  upon  the  fundameDtal  law  of  national  societies, 
and  it  may  now  be  taken  as  a  principle,  expressed  or  implied,  in 
every  one  of  our  State  Constitutions."  Rice  it.  387.  We  have 
thus  endeavoured  to  show,  by  reference  to  Magna  Charta,  the 
learned  commentaries  of  BlacJistone  on  the  common  law,  and 
the  opinions  of  the  distinguished  jurists  and  eminent  judges  of 
our  own  coufttry,  that  the  amended  Constitution  of  the  United 
States,  which  declares  ."  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,"  does  not  create  or  declare 
BXiy  new  principle  of  restriction,  either  upon  the  legislation  of  the 
National  or  State  governments,  but  simply  recognised  the  ex- 
istence of  a  great  common  law  principle,  founded  in  natural 
justice,  especially  applicable  to  all  republican  governments,  and 
which  derived  no  additional  force,  as  d^  principle, 'irovci  being  incor- 
porated into  the  Constitution  of  the  United  States.  But  it  may 
be  asked,  if  this  principle  oi  re9trictioii  existed  before  the  adoption 
of  the  amendments  to  the  Constitution,  why  were  the  amend- 
ments proposed  and  adopted  ?  The  preamble  to  the  resolution 
of  Congress,  proposing  the  several  amendments  to  the  State 
legislatures,  gives  the  answer.  The  preamble  states,  "  The  con- 
vention of  a  number  of  States  having,  at  the  time  of  their  adopt- 
ing the  Constitution  expressed  a  desire,  in  order  to  prevent 
misconstruction  or  abuse  of  its  powers,  that  further  declaratory 
and  restrictive  clauses  should  be  added ;  and,  as  extending  the 
ground  of  public  confidence  in  the  government  will  best  insure 
Uie  beneficent  ends  of  its  institution."  Marhury  4r  Crawford  Dig, 
660.  It  is  admitted  that  some  of  the  amendments  create  new 
restrictions  upon  the  general  government,  and  are  applicable  to 
Congress  alone,  while  others  are  declaratory  of  great  fundamental 
principles,  then  existing  and  recognised.  The  amendments  were 
proposed  and  adopted,  because  a  number  of  the  States  had  ex« 
pibssed  a  desire,  to  prevent  misconstruction  or  abuse,  that  further 
declaratory  and  restrictive  clauses  should  be  added.  The  clauses  to 
be  added  were  not  all  declaratory  nor  were  they  all  restrictive  ;  but 
some  of  the  clauses  to  be  added  were  restrictive,  and  some  declare 
atory  ;  of  which  latter  class  is  the  clause  which  declares,  *^  private 
property  shall  not  he  taken  for  public  use,  without  just  compensation. 
Does  this  great  fundamental  principle,  founded  on  natural 
equity  established  by  the  common  law  for  the  protection  of  private 
»perty,  lose  any  of  its  force  when  applied  to  the  legislation  of 
State  Government,  because  it  i§  asserted  and  declared  in  the 
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Constitution  of  the  United  States  ?  We  think  not,  and  in  the 
ahsence  of  any  similar  declaration  in  our  State  Constitution,  we 
refer  to  it,  as  a  plain,  simple  declaiation,  of  a  great  constitutional 
principle  of  universal  application,  recognised  and  declared  hy 
the  distinguished  statesmen  and  learned  civilians  of  our  own 
country.  When  we  say,  an  act  of  the  legislature  which  takes  the 
private  property  of  the  citizen  for  the  use  of  the  public,  without 
making  him  just  compensation  therefor,  is  uncanstitutional  and 
Yoid,  as  being  in  violation  of  the  Constitution  of  the  United 
States,  we  only  say,  it  is  a  violation  of  the  fundamental  law  of  the 
land,  as  asserted  or  dedared  hy  the  Constitution  of  the  United  States. 
Most  of  the  States  have  embodied  this  great  fundamental  prin- 
ciple in  their  State  Constitutions ;  but  the  State  of  Georgia  has 
not :  and  hence  it  is  that  we  usually  refer  to  the  Constitution  of 
the  United  States,  where  it  is  plainly  and  explicitly  declared, 
when  we  desire  to  make  a  practical  application  of  the  principle 
to  the  legislation  of  the  State. 

It  is  admitted  that  the  li-winton  Bridge  Company  have  takett  tbe 

fritate  property  of  the  defendants,  for  the  erection  of  the  < 

abutment  of  their  bridge.    Have  they  made  them  jmsi 

tion  therefor  as  required  by  the  Constitution  I     We  think  doC,  aad 

before  they  can  be  deprived  of  their  land,  for  tbe  perwumemi  mm  fd 

the  bridge,  this  must  be  done.     We  do  noC  intend  D>  %k%^  that  cW 

company  could  not  have  entered  on  the  land,  made  tLe  ^j^jmni 

survey  and  examination  of  the  premises,  nuier  iSut  MEduvrXf  if 

tibe  legislature,  for  the  purpose  of  locatinz  d«  eMbsn  ahnCaiiMC  tf 

tibe  bridge  ;  but  we  do  intend  to  aaj,  tbe  casipaKT  ^^  ^^^  ^i^^m^ 

ity  to  appropriate  the  private  propertj  of  ^^  <ttiuuMaOB  he  iut. 

permanent  and  exclusive  use  of  the  ccBpiaiT.  -ucX  ^uc  ^mgrma^ 

tion  had  first  been  made  therefor  m  u^  tuteautf  >HnCM  tfic  '-m 

the  charter.     The  landlnAder  stuidi  ^mh;  «1  iui  nxuii.  tati  jnw 

enforce  them  by  all  legal  lemedks,  null  ut  m  Hr^vmK  vf  urn  isUt^ 

for  the  use  of  the  pobiic  in  tbe  waaoisx  y»a^:rMA  m  Um^  j^,  1/ 

Incorporation. 

The  bin  aUeges  that  the  eooBpiffT.  tbl  ^««c  iiUSt,  'm^mtp^  ^ 
comply  with  the  terms  of  iIk:  cioevr.  in«t  ^u^MM^»  tut9*  ^^  vm^ 
80,  and  proceeded  to  erect  liK:  moipi:  ■  vte.  'Sfma^-  a  U^  m^M^^ 
of  the  derk,  the  appfiodoB  Itr  iut  iqijmmi^rT  ^ 
was  entered  00  the  leoiail  Wgk  tf  'tJt^  <mtk^  4t^ll^^^^  V 
Ordinary ;  and  that  k  vwM  fo  vi^it  ft^v 
to  leoansi;  in   Adr  ^gaw  tf  4^ 
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erected  by  the  company,  under  a  mistaken  apprehemum  cf  their 
rights  under  the  charter. 

Under  the  peculiar  circumstances  of  this  case,  as  shown  by  the 
record,  we  are  of  the  opinion,  that  the  complainant  is  equitably 
entitled  to  have  the  .action  of  ejectment  enjoined,  until  he  shall 
haye  a  reammahle  time  allowed  him  to  comply  with  the  terms  of 
the  charter,  and  that  the  injunction  be  then  dissolved,  reserving  to 
the  defendants  the  right  to  prosecute  their  action  of  ejectment,  for 
the  f  ecovery  of  the  meene profits  only  of  their  land,  from  the  time  the 
same  was  used  and  occupied  by  the  dompany  and  their  assignee, 
up  to  the  time  the  title  of  the  complainant  shall  be  perfected* 

This  cause  came  on  to  be  heard  on  die  transcript  of  the  record 
'from  'die  Superior  Court  of  Randolph  County,  and*  was  argued  by 
counsel 

Whereupon  it  is  considered  and  adjudged  by  die  Court,  that 
the  judgment  of  the  Court  below  refusmg  the  injunction  be  re* 
versed ;  and  that  the  same  be  granted,  and  allowed  to  operate, 
in  conformity  to  die  opinion  of  this  Court  herein  expressed. 

It  is  the  opinion  of  this  Court,  that  the  complainant  is  endded 
to  have  the  action  of  ejectment  in  the  record  mentioned,  enjoined, 
so  as  to  give  the  complainant  a  reasonable  dme  to  comply  widi 
the  provisions  of  the  charter  incorporadng  the  Irwinton:  Bridge 
Company,  in  acquiring  the  tide  to  the  use  and  enjoyment  of  the 
land  on  which  the  eastern  abutment  of  the  Irwinton  Bridge  is 
located.  When  such  compliance  is  made,  then  said  injunction  to 
be  dissolved,  reserving  to  the  defendants  in  the  equity  cause  the 
right  to  prosecute  their  acdon  of  ejectment  for  the  recovery  of 
the  meene  profits  only  of  their  land,  used,  enjoyed  and  occupied 
by  the  Irwinton  Bridge  Company,  from  the  dme  of  such  user  and 
occupation  by  said  company,  or  their  assignee,  up  to  die  time 
the  dde  of  said  company,  or  the  assignee  thereof,  shall  be  per- 
fected, 88  required  by  the  said  act  oS  incorporation. 

Judgment  reversed. 


AMKKICr^  JULY  TEUL  ISCX. 


Ihepajw. 


AmmrnpA  upam  Vnmimmwj  X«fteL    T-isi  heSte^  Jmb*  .iucs- 
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The 
orbearer,  and  ind 
five  dm. 

The  plea  alleged, 
payees  to  Stewait  Jc  F 
not  as  abaolnie  piupcitj  ; 
art  &  Fooataoi  to  tke 
only,  and  Dot 
Stewart  &  Foontani 
by  theoi  to  the 
of  John  FoQBtaiii,  or  Stewaic  Jc  Ft 

The  plea  set  up  a  defence  m  br 
to  recorer  oo  the  said  aoteu 

The  defendant  in  cnor,  who  was 
demorred  to  the  plea,  it  not  bein?  aDeeed 
notice,  fee    Whereapon,  after  arsnmeat,  ^e  Cent 
tained  the  demurrer  and  diwniawd  die  pka,  and  the 
error  excepted. 

Holt,  for  plaintifis  in  error. 

Cooper  fe  Joxes,  BeiiiffMs  fe  Joxes,  fer  the 
error,  were  stopped  by  the  Cooit. 

By  tke  Camrt, — ^Nisbet,  J.  ddi^ering  the  opunon. 

The  record  in  this  case  discloses,  that  the  pkintifr  leceifed  dia 
note  declared  on,  as  collateral  security  fiir  existing  liaWSfy^ 
The  suit  was  brought  against  the  maker,  who  set  up  in  defence 
certain  equities  between  bim  and  the  peyee.  The  plen  ^ 
muned  to,  on  the  ground  that  it  did  not  aiver  that  Aa 
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transferred  after  maturity,  or  that  the  holder  took  it  with  notice  of 
the  equity.  The  reply  to  the  demurrer  in  argument  was,  that  in- 
asmuch as  the  plaintiff  took  the  note  as  collateral  security  only,  he 
did  not  pay  value  for  it  in  the  regular  course  of  trade,  and  there- 
fore is  subject  to  all  the  equities  J:>etween  the  maker  and  the  payee. 
The  Couit  below.  Judge  Alexander  presiding,  sustained  the 
demurrer  and  dismissed  the  plea.  The  bill  of  exceptions  is 
founded  upon  this  decision. 

[1.)  I  consider  tl^at  the  principle  involved  hei*e,  has  been  settled 
by  this  Court  in  the  case  of  Band  vs.  tJie  Central  Bank,  The 
case  there  agrees  with  this  in  all  the  facts,  except  that  the 
note  in  that  case,  was  transferred,  not  as  collateral  security  for,  but 
in  extinguisJimcnt  of,  a  pre-existing  debt.  Whether  this  difference, 
in  that  paiticular,  makes  a  difference  in  the  principle  which  shall 
govern  this  case,  and  distinguishes  it  from  that  case,  is  per- 
haps the  only  question  left  to  me  for  discussion.  I  do  not  perceive 
(and  such  is  the  judgment  of  this  Court)  that  this  case  is,  on  prin- 
ciple, distinguishable  from  the  case  already  decided.  We  think, 
that  whether  the  plaintiff  receives  the  note  in  payment  of,  or  as 
collateral  security  for,  a  pre-existing  debt,  he  is  not  liable  to  the 
equities  between  the  onginal  parties,  unless  he  received  it  after 
matunty,  or  with  notice  of  those  equities.  Judge  Lumpkin 
concludes  his  review  of  the  authorities  in  Bond  vs.  The  Central 
Bank  as  follows:  "We  have  not  the  slightest  difficulty,  either 
upon  authority  or  principle,  in  ruling  that  the  Central  B»nk, 
receiving  the  note  of  Joseph  Bond,  payable  to  William  F.  Bond 
or  bearer,  a  month  before  its  maturity,  from  Samuel  Beall,  in 
satisfaction  of  the  pre-existing  debts  of  Bcall  to  the  Bank,  upon 
which  there  were  solvent  securities,  took  it  free  from  any  equities 
which  might  have  been  set  up  between  the  maker  and  payee. 
Any  other  view  would  destroy  the  value  of  negofiable  paper ; 
no  creditor  would  evei-  receive  notes  from  his  debtor,  if  in  doing 
so  he  ipcurred  the  peril  proposed  by  this  defence.  Instead  of 
waiting  with  his  debtor,  by  receiving  collatemls,  and  thus  strength- 
ening the  security  of  his  claim,  the  gi'uffy  demand  in  every  case 
would  be,  pay  me  wliat  thou  owest,  and,  in  the  event  of  failure, 
the  unfortunate  debtor  would  be  hauled  instantly  to  the  court 
house  and  the  prison*  Public  policy,  no  less  than  humanity, 
stands  opposed  to  such  a  conclusion."  Boi%d  vs.  the  Central  Bank, 
2  Kelly t  106.  This  reasoning,  the  Court,  it  will  bo  seen,  applies  as 
|.  well  to  a  cafie  like  the  present,  as  to  the  case  then  'being  decided. 


AMESICrSw  JTLT  TEXX.  1517. 


l«t^«iL 


AuTettu^  um  to 
uii66tiOD  udbrc  SiC*  I 

amy  of  the  doOiiacs  wteA  gnwr  <t  rf  A>  < 
racord.  And  fint  I  state  &e  1 
If  m  negocimble  paper  it  oot  1 
to  wbotn  it  it  trsntrened  ni  di 
frith,  and  lor  a  Tahnble 
notice  of  any  tkiag  tbai  woald  e^oBoate^ei 
payiag  it  to  die  one  fiom  wboM  ke 
amoant  irom  sack  maker 
wb<»n  ke  receiTed  it,  coold  not.  TW 
tkb  propositioo  are  aknost  inmnacrableL 
proposition,  tkere  »  no  couUo\eiaj  aboot  it.  1 1 
of  tke  earlier  cases  in  Eneland,  and  a  few  ef  &e  ^ 
Ld.  Raytm.  738;  1  SJL  126;  3  mL  71;  3 
12  Pick.  545;  6  Hm.  428;  20Pm^5I5;  1  CW.387; 
22.180;  2JMM.300;  5  id.  118;  1  J9aO;  &Cl;  16. 
5  Jo;b».  CSL  £.  54.  Tkis  it  a  doctrine  wkick,  Mr. 
*'  IB  laid  np  among  tke  fandamentak  of  tke  law,  i 
authority  or  reasoning  to  be  now  brongkt  in  jt»  snpport.*  It  is 
also  among  the  faodamentak  lud  np  in  tke  law,  ^kat  ke  wk»  takes 
a  bill,  although  for  a  Taloable  ronsidr  ration  aad  hmm  JUe,  sAer  k 
faDs  due,  or  with  notice  of  any  eqoitable  defence  wkick  Ae  aaaker 
may  set  up  against  the  payee,  will  himself  also  ke  snbjecC  to  &at 
defence.  In  this  case  the  plea  does  not  diarge  that  tke  note  wm 
transferred  to  the  plaintiff  after  it  Mi  due,  or  that  tke  plaintiff  knd 
notice  of  the  defence  set  up,  when  he  received  it.  Tke  plnadings 
in  the  case  admit  the  transfer  before  maturity,  and  widiout  notice 
of  any  equity  in  ferour  of  the  defendant.  So  diat  die  qnestioii  is 
this;  is  the  plaintiff  a  h<ma  Jide  holder  fer  rakie,  in  die  sesse  of 
the  rule  £rBt  laid  down  t 

The  language  of  that  rule,  in  most  of  die  earlier  cases,  is  to  tke 
effect,  that  the  holder  must  come  into  the  possession  of  the  paper  w 
tke  ustud  coune  of  trade^  and  for  a  valuable  consideration.  What 
is  the  mual  coune  oftrade^  and  what  amounts  to  recmving  a  paper 
ts  the  usual  caurte  of  trade  ;  are  questions  which  have  Ibeen  felly 
and  ably  discussed  in  the  books.  It  is  contended  in  diis  cause, 
diat  the  plaintiff,  Mr.  Conner,  who  is  a  hanker,  and  whose  opera- 
tions extend  over  the  Carolinas  and  G^eorgia,  having  a  debt  due 
to  Um  in  Columbus,  G^rgia,  which  originated  perhi^  »  «  1"*^^4 
,  having,  vridi  humane  ferkearaaoe,  raoeived  tkis  mm  J|| 
TOL.  in.  7 
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collateral  secority  rather  than  sue  his  debtor  at  oirce,  did  not  take  it 
in  the  usual  course  of  trade.    The  rule,  without  doubt,  had  its  origin 
in  the  necesities  of  the  commercial  world ;  it  is  founded  cxi  that 
commercial  policy  which  widens  and  deepens  the  channcb  of 
paper  circulation ;  which  gives  to  a  bill  of  exchange  or  sn  in- 
dorsed promissory  note,  some  of  the  attributes  of  money,  credit, 
negotiability,  and  an  exchangeable  value,  all  over    the  worid. 
With  such  enlarged  views  of  the  origin  and  object  of  this  rule, 
it  is  difficult  to  find  a  good  reason  for  the  strenuous  efforts  that 
have  been  made,  both  in  England  and  America,  to  confine  its 
operations  to  a  limited  range  of  cases ;  to  cases,  in  which  the 
holder  has  made  in  its  purchase  an  actual  advance  in  money  or 
its  equivalent,  for  the  bill  or  note.     This  looks  to  me  like  restrict- 
ing ^ade  to  the  mere  operation  of  buying  and  selling  exchange, 
and  directing  its  course  along  the  exAiaiige  alleys  of  London, 
Amsterdam  and  New  York ;  whilst  it  excludes  the  rule  altogether 
from  the  wider,  the  almost  illimitable  fields  of  commerce.     The 
usual  course  of  trade,  means,  no  doubt,  the  ordinary  operatUms  of 
trade.     Trade^  at  different  ages  of  the  world,  has  been  quite  a 
different  thing,  and  its  usu^al  operations  very  different    At  one 
time  the  Jews  conducted  the  trade  of  the  world  ;  they  were  money- 
brokers,  jobbers  and  petty  dealers ;  and  now  the  trade  of  Great 
Britain  and  of  our  Union  girdles  the  world.   The  course  of  trade,  at 
this  day,  is  around  the  globe,  and  co-extensive  with  its  sur&ce. 
We  cannot  now  apply  this  phraseology  to  any  thing  short  of  the 
operations  df  men  in  all  their  variety  of  character,  who  are  en- 
gaged in  business  of  any  kind  involving  the  use  of  credit.    If  the 
object,  of  the  protection  which  the  rule  affords,  is  to  facilitate 
trade,  by  giving  availableness  to  notes  and  bills  as  a  circulating 
medium,  I  cannot  see  why  it  should  not  be  extended  to  him  who 
receive!  such  paper  in  extinguishment  of,  or  as  security  for,  m 
pre-existing  debt,  as  well  as  to  him  who  buys  a  biU  in  the  market 
for  the  purpose  of  transmitting  funds  fix)m  one  point  of  the  worM 
to  another.    In  the  hands  of  the  former,  the  bill  or  note  derives  its 
value  from  the  circulating  quality  which  it  possesses,  founded  ob 
the  credit  which  is  due  to  the  names  that  are  on  it,  as  much  at 
in  the  hands  of  the  latter.    The  necessities  of  the  former  to  use  it, 
even  in  the  lijnited  sphere  of  a  business,  which  might  be  termeii 
personal  or  domestic,  are  as  great  as  of  the  latter,  whose  opera- 
tions embrace  the  wider  range  of  foreign  commerce.    According 
to  the  doctrine  which  thus  restricts  this  salutary  rule,  the  village 
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1nt)kery  who  boys  a  bill  of  (500  to-day  to  sell  again  to-morrow  at 
a  fraction  aicLvance,  is  protected,  whilst  a  merchant  in  New  York, 
whose  customer  in  Greorgia,  in  failing  circumstances,  has  turned 
over  to  him  collateral  securities  for  a  debt  of  $50,000,  is  not  pro- 
tected. This  does  not  look  like  promoting  a  sound  mercantile 
poficy.  The  great  objection  to  this  construction  is,  that  it  limits 
the  use  of  negotiable  paper.  If  it  may  not  be  safely  used  to  pay 
or  secure  debts,  then  so  hx  as  there  would  be  a  demand  for  notes 
and  bills  for  these  purposes,  upon  the  construction  for  which  we 
contend,  they  are  not  negotiable.  If  creditors  are  to  take  the 
hazard  of  the  equities  between  the  maker  and  the  transferor,  they 
win  not  take  paper  at  all  in  payment  or  as  security.  The  conse- 
quence would  be,  that  the  notes  in  the  hands  of  the  debtor  would 
be  but  as  the  evidence  of  a  debt  not  negotiable.  He  could  not 
use  theuL  They  are  not  a\%ilable  to  sustain  his  credit  He  is 
sued  and  ^stressed,  and  perhaps  bankrupted,  whilst,  in  turn,  his 
debtors  are  driven  into  the  same  troubles,  and  the  evil  runs  the 
course  of  an  interminable  circle.  Multiplication  of  suits,  bank- 
raptcies,  and  suffering,  are  the  legitimate  fruits  of  the  restricted 
applicadon  ef  the  nile.  Not  the  least  of  the  evils  which  spring 
from  it  would  be,  the  exclusion  from  commercial  purposes  of  so 
much  capital  as  is  represented  by  negotiable  paper,  used  in  pay- 
ment er  as  security  whilst  in  circulation.  It  would  prevent  re- 
nevrals,  interfere  with  or  prevent  die  running  of  accommodation 
bank  paper,  and  thus  limit  the  facility  of  loans,  reduce  the  number 
of  mercantile  settlements,  and  arrest  the  progress  of  trade,  or 
dealings  between  man  and  man  in  various  ways. 

Upon  aSithority,  in  England  and  the  United  States,  it  is  settled^ 
that  a  note  taken  in  payment  of  a  pre-existing  debt,  before  due  and 
without  notice  of  the  maker's  equity,  can  be  enforced  against  hiuL 
fie  cannot  set  up  an  equitable  defence,  good  as  between  him  and 
the  payee,  against  a  holder  taking  under  such  circumstances.  In 
New  Yoikit  has  been  held  differently,  but  the  weight  of  authority 
there  is  decidedly  against  the  defence.  In  Swift  vs.  TysoUt 
16  Peterwp  1,  the  Supreme  Court  determined  against  it.  The 
opimoR  of  Judge  Story,  in  that  case,  reviews  the  whole  doctrine, 
an^  traverses  the  whole  field  of  authority.  It  may  be  safely 
Tefieitied  to,  as  the  ablest  exposition  of  the  subject  in  the  American 
books.  With  confidence  too,  I  again  refer  to  the  thorough  review 
of  the  sabject  by  Judge  Lumpkin,  in  Band  vs.  ihe  CaUral  Bank. 
Thaoniy  qnaitim  which  I  need  fiuiliar  inquire  into,  ia»  wbethfiT 
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the  taking  of  a  note  as  collateral  secarity,  places  this  case,  as  to 
authority  and  principle,  upon  a  footing  difierent  fixim  the  two  cases 
last  referred  to.  I  have  already  intimated  that  the  reatomng^  in 
the  case  of  Bond  ts.  the  Central  Bank,  covers  this  case.  I  can 
say  the  same  of  the  case  of  Smyt  vs.  Tyson,.  16  Peter*.  It  is  true 
that  Mr.  Justice  Catron  found  himself,  in  that  case,  in  a  state  of 
dubitation  upon  the  question  I  now  consider.  But  the  Supreme 
Court,  through  Mr.  Justice  Story,  say,  "  We  have  no  hesitation  in 
saying,  that  a  pre-existing  debt  does  constitute  a  valuable  consid- 
eration, in  the  sense  of  the  general  rule  already  stated,  as  appli- 
cable to  negotiable'  instruments.  Assuming  it  to  be  true  (which 
however  may  well  admit  of  some  doubt  from  the  generality  of  the 
language)  that  the  holder  of  a  negotiable  instrument  is  unaffected 
by  the  equities  between  the  antecedent  paities  of  which  he  has 
no  notice,  only  where  he  receives  j^in  the  usual  course  of  trade 
and  business  for  a  valuable  consideration  before  it  becomes  due, 
we  are  prepared  to  say,  that  in  receiving  it  in  payment  of,  or  as 
security  Jor,  a  pre-existing  debt,  is  according  to  the  known  usual 
course  of  trade  and  business."  Here  th^i  is  the  authority  of 
Story  and  the  Supreme  Court,  higher  than  which  is  not  found  in 
the  histoiy  of  men  and  courts.  We  might  rest  our  judgment  upon 
that  alone.  The  precise  question  under  review  has  been  deter- 
mined in  accordance  with  Judge  Story's  opinion,  in  Connecticut, 
and  in  England.  Savings  Bank  vs.  Bates,  8  Corm.  505;  Heywood 
etaL  yn.  Watson;  4  Bingkam,  496 ;  (38  English  C.  L.  IL  277;) 
16  Peters  1. 

A  pre-existing  deht,  is  a  valuable  consideration  to  sustain  a  note 
in  the  hands  of  an  indorsee  under  the  rule.  3  Ken^  Com,  79, 
note.  The  chancdlor,  in  the  note  referred  to,  makes  no  distinction 
b^ween  a  pre-existing  debt  paid,  and  one  secured ;  a  pre-existing 
debt  is  simply  stated  to  be,  a  valuable  consideration  to  sustain-  a 
transferred  nefte.  See  also  II  Ohio  R.  172;  11  Conn.  R.  388; 
21  Wend.  499 ;  24  u2.  115 ;  1  EiU  N.  Y.  H.  512;  2  McLean.  R. 
689.  If  the  payment  of  a  pre-existing  debt  is  a  valuable  consider- 
ation under  the  rule,  why  should  not  the  transfer  of  notes  as 
aecurity  be  so  also  t  What  is  the  difference  upon  principle  t  The 
making  god  a  doubtful  debt,  or  the  stzengthening  of  a  debt 
ahready  good,  is  valuable  to  the  transferree.  The  forbearance  to 
pvess  the  debt,  which  is  i^ually  a  part  of  the  understanding  of  the 
paities  in  such  eases;  is  valuable  to  the  transferor.  He  parts 
i  inttv  uid  die  tnttsferree  acquires,  the  legal  title  to  BQgotiaUe  paper 
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thus  transfeired-^he  latter  may  sue  on  it  in  his  own 
and,  although  the  original  debt  is  not  extinguished,  the  creditor 
has  the  right  to  apply  the  proceeds  of  the  securities,  when  reaHsed, 
ty  its  extinction  ;  nay  he  is  bound  to  do  it,  and  whatever  he  does 
realize  on  them,  is  a  payment  pro  ianto.  Further,  he  is  bound  to 
reasonable  diligence  in  collecting.  The  transfer  thus  of  arailable 
security,  is  a  payment,  so  far  as  sureties,  if  there  be  any  tipon  the 
original  debt,  are  concerned.  They  can  compel  their  application  to 
it ;  and,  if  collectible,  and  not  collected  through  gross  negligence, 
they  are  discharged.  Such  well  settled  principles  as  these,  seem 
to  me  to  demonstrate,  that  the  transfer  of  a  negotiaUo  note,  as 
collateral  security  for  an  existing  ^bt,  in  the  sense  of  the  rule, 
is  for  a  Taluable  consideration.  1  SUn-jf  Eq.  sec.  326 ;  4.  Jokm.  Ck. 
R.  123;  2  u2,  554 ;  6  Vesey  734. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  8. — John  Reynolds,  plaintiff  in  error,  r#.  Thb  State  or 
Georgia,  defendant  in  error. 

[1.]  The  repeal  of  tbe  48th  Bectkm  of  the  14th  dmsiun  of  the  Pene]  Co<le  of  1833,  bjr 
the  act  of  1843,  and  the  change  therein  made,  as  to  the  mode  of  aelccdng  jurors 
la  criminal  caaes,  does  not  preTent  the  trial  of  an  ofllence  committed  against  the 
old  law  ;  inasmuch  as  the  34th  section  of  tbe  14th  dirision  of  the  Code  of  1833, 
provides,  that,  **  All  crimes  and  ofiences  committed,  shall  be  proeecnted  and  pns- 
ished  nader  the  laws  in  ibroe  at  the  time  of  the  rowimiisioii  of  sach  crime  or 
ofleace,  notwithstanding  the  repeal  of  soch  laws,  before  soch  trial  takes  irinoe.** 

P-l  Before  a  }ury  is  impaneled  in  a  criminal  cause,  •.mttleprmeqmi  may  be  entered 
at  the  pleasure  of  the  prosecuting  oflicer;  but  when  once  the  accused  Is  put  on 
his  trial,  and  a  juiy  sworn  for  that  purpose,  it  is  the  right  of  the  defendant  to  have 
them  pass  upon  his  case ;  and  ii;  after  being  thus  submitted,  a  n&Ueprmeqtd 
ahall  be  entered  on  the  bill  of  indictmfMf  without  the  coasent  of  the  prisoner,  it 
amounts  to  an  acquittaL 

Indictment  for  Mnrder,  and  trial  and  conviction  for  Vdontsrj 
Manslaughter.  In  Stewart  Superior  Court  Before  Judge  Ai«ex- 
ANDBR.    Aprfl  Term,  1847. 

Tlie  priMner  had  been  indBeiad  before  for  the 
trtt  pvtiqponbis  trial,  and  s  jurj  was  imj 
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to  pass  upon  his  case,  wLen  the  solicitor  general  was  permitted 
by  the  Court,  to  enter  a  nolle  jfrosequi  upon  the  bill  of  indictment, 
notwithstanding  the  objections  of  the  prisoner,  and  the  fact  that  a 
jury  had  been  impaneled  and  sworn. 

.  Upon  the  trial,  the  aforesaid  proceedings  under  the  first  indict- 
ment were  relied  upon  l^  the  prisoner,  as  his  defence  in  bar,  and 
as  tantamount  in  law  to  an  acquittal  The  Court  below  ruled  out 
this  defence,  and  held  that  it  was  no  sufficient  bar  of  the  indict- 
ment then  pending. 

The  offence  charged,  was  committed  before  the  repeal  of  the 
48th  section  of  the  14th  division  of  the  Penal  Code  of  1833  by 
the  act  of  1843,  and  before  the  change  therein  made,  as  to  the 
mode  of  selecting  jurors  in  criminal  cases.  It  was  therefore  con- 
tended by  the  prisoner,  that  a  jury  to  try  him,  could  not  be  made 
under  said  48th  section  of  the  14th  division  of  the  Code,  nor  could 
such  selection  be  made  under  the  new  law  of  1843,  the  first  being 
repealed,  and  the  last  ex  postjacto. 

This  objection  was  also  overruled  by  the  Court  below.  Upon 
these  decisions,  error  was  assigned.  For  a  more  minute  state- 
ment of  the  facts  of  the  cas6,  see  the  opinion  delivered  by  the 
Supreme  Court 

Jones,  Benning  and  Jonea,  and  Hines  Holt,  for  the  prisoner, 
>  cited  the  following  authorities  :  2  Caines  R.  100,  304  ;  and  1  John^ 
R,  66;  and  authorities  cited  in  argument  of  counsel  and  in  the 
decision  of  the  Court;  2  Joh/L  Ckues  301,  and  cases  referred  to; 
18  John.  R.  187 ;  9  TrAea<.579;  3  Rawle,  498;  6  Sergt.  if  R.  577; 
2  M(u$.  R.  172 ;  9  id.  494;  7  Porter,  187  ;  7  Ala.  R.  n.  s.  610 ; 
IBaU.R.  651;  i7  Eng.  C.L.  R.200;  Hid.  351;  20  Pi£k.Ji. 
365;  1  Dev.  491;  Kinne  Law  Camp.  1844,  363;  34  Eng.  C.  L. 
Jl.  36;  6  Bae.  Abr.  372;  1  Wm.  Black.  451;  1  Leach  C.  i.271, 
481;  2id.7i9;  i  Dallas  R.  372-,  9LawL.39',  Starkie on  Crim. 
PI  347,  375,  376. 

Johnson,  and  Patterson  Sol  Gen.  S.  W.  Circuit  for  the  State, 
representing  Campbell,  SoL  Gen.  of  the  Chattahoochee  Circuit, 
who  was  confined  by  indisposition  and  unable  to  attend  in  Court 

By  ike  CourL — Lumpkin,  J.  delivering  the  opinion. 

At  May  Term,  1841,  of  the  Superior  Court  of  Stewart  County, 
John  Reynolds  was  put  upon  his  trial  for  the  murder  of  JeflbxBon 


AMERICUS,  JULY  TERM,  1847.  65 

Reynolds  9«.  The  State. 

J.  Lamar,  by  twelve  jurors,  selected  and  sworn  true  deliverance 
to  make  between  the  State  of  Georgia  and  the  prisoner*  at  the 
bar.  After  the  jury  was  thus  charged  with  the  case,  the  solicitor 
general,  without  assigning  any  cause,  and  without  the  consent  of 
the  defendant,  entered  a  noUe  prosequi  on  the  bill  of  indictment. 
A  new  bill  was  preferred  and  found,  for  the  -same  offence,  at  the 
October  adjourned  term  of  said  Court,  1844;  ai^d  two  years  there- 
after, namely,  October,  1846,  the  accused  was  again  put  upon  his 
triaL  Counsel  for  Reynolds  objected  to  the  trial's  proceeding,  on 
two  grounds.  First — Because  they  say,  the  Code  of  1833,  under 
which  the  crime  is  alleged  to  have  been  committed,  has  been  re- 
pealed by  the  act  of  1843,  as  to  the  qualification  and  mode  of 
selecting  jurors,  in  capital  cases.  And,  Secondlt^ — Because  the  en- 
try of  noUe  prosequi  by  the  solicitor  general  upon  the  former  l)ill 
of  indictment  for  the  same  offence,  after  the  case  had  been  submit- 
ted to  a  jury,  amounts  to  an  acquittaL 

After  taking  time  to  consider.  Judge  Alexander,  at  April  Term, 
1847,  overruled  both  objections,  and  ordered  the  trial  to  proceed ; 
and  the  defendant  being  convicted  of  Voluntary  Manslaughter, 
his  attorneys  excepted  to  the  decision  of  the  Circuit  Court  in  disal- 
lowing the  foregoing  pleas. 

The  questions  presented  by  the  record  for  the  determination  of 
this  Court,  are  of  a  highly  interesting  character,  and  of  vital  im- 
portance to  the  criminal  jurisprudence  of  the  State. 

We  feel  deeply  impressed  with  a  sense  of  our  responsibility, 
both  to  the  prisoner  and  the  people. 

In  the  examination  of  the  two  grounds  made  by  the  bill  [  1.  ] 
of  exceptions,  I  shall  invert  their  order  and  dispose  of  the  last 
first. 

The  48th  section  of  the  14th  division  of  the  Penal  Code  of 
1833,  Prince,  664,  665 ;  (and  which  was  in  fierce  at  the  date  of 
the  offence  alleged  to  have  been  committed  by  Reynolds,)  pro- 
vides that  on  all  trials  for  crimes,  where  the  punishment  is  death 
or  imprisonment  and  labour  in  the  Penitentiary,  any  juror  may 
be  put  upon  his  voire  dire,  and  the  following  questions  shall  be 
propounded  to  him,  viz :  "  Have  you  formed  and  expressed  any 
opinion  in  regard  to  the  guilt  or  innocence  of  "the  prisoner  at  the 
bar  1 "  If  the  juror  shall  answer  in  the  negative,  then  the  following 
question  shall  be  propounded  to  him :  *'  Have  you  any  bias  or 
prqadice  resting  on  your  mind,  eitHer  for  or  agunst  the  prisoner 
attfaebart" 
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By  the  Act  of  1843»  Pamphlet  Laws,  137,  this  section  10  ex- 
pressly repealed,  and  the  following  questions  substituted  in  lieu 
of  those  therein  propounded,  viz  :  "  Have  you,  from  having  seen 
the  crime  committed,  or  having  heard  any  part  of  the  evidence 
delivered  on  oath,  formed  and  expressed  any  opinion  in  regard  tcr 
the  guilt  or  innocence  of  the  prisoner  at  the  bar  1 "  "  Have  you 
any  bias  or  prejudice  resting  on  your  mind  for  or  against  the 
prisoner  at  the  barl  " 

As  to  the  first  point,  we  recognise  fully  the  position  occupied  by 
the  defendant's  counsel,  to  wit ;  that  an  offence  against  a  statute^ 
committed  before  the  repeal,  cannot  be  prosecuted  after  the  repeal, 
vnthout  a  special  clause  to  allow  it.  This  doctrine  and  the  reasons 
for  it  are  to  be  found  in  all  the  elementary  works.  It  cannot  be 
tried  under  the  old  law,  f^r  courts  can  only  act  by  authority  of 
law,  and  the  State,  whose  right  it  is  to  release  crimes  and  far«- 
feitures  against  itself,  having  seen  fit  to  repeal  the  statute,  has 
thereby  taken  from  the  courts  all  power  to  proceed.  And  it  can- 
not, of  course,  be  tried  under  the  new,  as  it  would  be  ex  post  facto 
as  to  it.  If  this  matter  therefore  depended  upon  general  prin- 
ciples, it  would  be  clear  for  the  defendant. 

But  the  34th  section  of  the  Penal  Code,  (Ptince^  662,)  enacts 
that,  "  all  crimes  and  offences  committed  shall  be  prosecuted  and 
^punished  under  the  laws  in  force  at  the  time  of  the  commission  of 
such  crime  or  offence,  notwithstanding  the  repeal  of  such  laws 
before  such  trial  takes  place." 

Now  here  is  a  general  statute,  making  special  provision  for  this 
case,  and  which  is  untouched  by  the  act  of  1843.  This  latter  act 
virtually  adopts  the  other,  and  the  legal  effect  is  the  same  as 
though  the  statute  of  1843  contained  a  clause  in  itself,  allowing 
for  the  prosecution  of  this  previous  offence,  under  the  law  against 
which  it  was  committed. 

[2.]  It  would  be  gratifying  indeed  if  the  other  question  veas 
equally  easy  of  solution.  Be  this  as  it  may,  the^  fate  of  this  un- 
happy man  and  the  welfare  of  society  alike  forbid,  that  this  Court 
should  falter  for  a  moment,  or  shrink  fi*om  its  duty.  We  often 
painfully  feel  the  disagreeableness  of  our  situation ;  for  we  are 
men,  and  cannot  of  course  be  believed  voluntarily  to  court 
calumny.  But,  in  the  language  of  the  greatest  jurist  that  ever 
presided  in  the  courts  of  this  or  any  other  country,  "  If  we  have 
no  choice  in  the  case,  if  there  be  no  alternative  presented,  but  a 
lion  of  duty,  or  the  opprobrium  of  those  who  are  denomir 
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nated  the  world,  he  merits  the  contempt  as  well  aa  the  indignation  of 
his  country,  who  can  hesitate  which  to  embrace." 

The  great  principle  upon  which  this  second  objection  rests,  is 
that  laid  down  by  Lord  Coke  in  his  Institutes,  namely :  *'  A  jury 
sworn  and  charged  in  case  of  life  or  member,  cannot  be  discharged 
by  the  court  or  any  other."  1  ImtittUe^  227.  And  again^- 
"  To  speak  it  here  once  for  all,  if  any  person  be  indicted  of  treason, 
or  of  felony,  or  larceny,  and  thereupon  a  jury  is  returned  and  noarn^ 
their  verdict  must  be  heard  and  they  cannot  be  discharged.  3  L^ 
stUute,  110.  The  same  rule  is  repeated  by  Hawkins.  He  ob- 
serves, *•  It  seems  to  have  been  anciently  an  uncontroverted  rule, 
and  hath  been  allowed  even  by  those  of  a  contrary  opinion  to 
have  been  the  general  tradition  of  the  law,  that  a  jury  once  sworn 
and  charged  in  a  capital  case,  cannot  be  discharged  (without  the 
prisoner's  consent)  till  they  have  given  a  verdict  And  notwith- 
standing some  authorities  to  the  contrary  in  the  reign  df  King 
Charles  II.,  this  hath  been  holden  for  clear  law,  both  in  the  reign 
of  King  James  II.  and  since  the  revolution."  2  Hawk.  P.  Ceh. 
47,  tec.  1. 

The  cases  here  referred  to  as  having  occurred  in  the  reign  of 
Charles  the  Second,  were  those  of  Whitehead  &  Fenwick,  where 
the  juries  were  discharged  because  there  was  not  sufficient  evi- 
dence to  convict,  and  in  order  to  bring  the  prisoners  to  a  second 
trial  when  the  Crown  would  be  better  prepared — a  practice 
which  Mr.  Justice  Foster  condemns  as  a  "  most  unjustifiable  pro- 
ceeding," and  hopes  that  it  may  never  be  practised  Again.  Foster 
Crown  Cases,  30.  And  Judge  Hall,  of  North  Carolina,  in  referring 
to  these  cases,  animadverts,  with  becoming  severity,  upon  the 
great  hardship  and  manifest  injustice  of  this  practice,  to  the  pris- 
oners. "  These  stains,"  says  he,  "  upon  the  administration  of  jus- 
tice, show  to  what  extremes,  in  a  state  of  civil  discord  the  passions 
of  men  urge  them  to  trample  upon  the  most  salutary  principles  of 
law ;  and  in  what  degrees  judges,  holding  their  office  at  the  will 
of  the  sovereign,  were  eager  to  pander  to  his  appetite  for  blood 
and  forfeitures"  !     1  Dee.  499. 

It  is  true,  that  Lord  Hale  claims  for  the  court,  not  only  the 
power  to  discharge  the  jury  where  the  prosecutor  was  not  foUy 
prepared  with  evidence,  but  says  that  it  was  usual  at  the  gad  de- 
Hvery  at  Newgate,  that  if  .a  jury  be  charged  with  several  ] 
en,  and  the  court  find  by  probable  circumstances  that  the  ju 
partial  to  one  of  the  prisoneis,  the  court  may  discharge  thiB  / 
▼OL.  UL  8 
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that  prisoner,  and  put  him  on  his  trial  by  another  jury  :  and  this 
practice  he  says  was  usual  in  other  circuits.  "  A  lamentable  in- 
stance/' exclaims  Judge  Duncan,  "  of  the  abuse  of  discretion,  and 
a  strong  proof  of  the  danger  of  entrusting  this  power  to  judges 
when  the  great  and  good  Lord  Hale  fell  so  far  into  the  fashion  of 
bad  times,  as  to  countenance  by  his  authority  a  practice  so  incon- 
sistent with  justice  and  humanity ;  undermining  the  very  founda- 
tion of  trial  by  jury,  the  pride  and  boast  of  the  English  nation, 
the  palladium  of  English  liberty,  and  the  only  security  and  protec* 
tion  of  the  subject  against  the  oppression  of  the  government.*' — 
6  Sergt.  if  Rawl.  594. 

When,  therefore,  the  name  of  Lord  Hale  shall  be  invoked  to 
impugn  this  fundamental  principle  of  criminal  law,  let  it  be  borne 
in  mind  that  it  was  during  the  reign  of  Charles  the  Second  that  he 
composed  the  History  of  the  Pleas  of  the  Crown  ;  and  that  it  was 
then  that  the  rule  of  Lord  Coke— that  in  a  capital  case  a  jury  swoni 
and  charged,  could  not  be  discharged  but  by  the  consent  of  the 
prisoner — was  first  broken  in  upon. 

I  am  aware  that  Sir  Michael  Foster  in  the  case  of  the  Kinlocks, 
and  other  eminent  Judges,  have  striven  to  show  that  the  case  cited 
by  Lord  Coke  from  the  Year  Book  of  Edward  III.,  did  not  sustain 
him.  But  a  majority  of  the  tea  judges,  in  that  case  admitted  the 
authority  of  the  general  rule,  but  contended  that  there  were  ex- 
ceptions— as  there  certainly  are.  But  its  soundness  is  universally 
acknowledged,  and  has  been  for  centuries,  in  Britain. 

The  question  in  the  case  of  the  Kinlocks  (Alexander  and 
Charles,)  was,  whether  a  prisoner  could  consent  to  a  discharge  of 
a  jury,  even  when  he  was  thereby  let  in  to  claim  an  advantage 
which  he  might  otherwise  have  lost.  And  Foster  concludes  his 
opinion  by  saying,  "  This  expedient  the  court  came  into  at  the 
prayer  of  the  prisoners  and  their  counsel,  and  with  consent  of 
the  Attorney  General,  not  to  bring  the  prisoners*  lives  twice  in  jeo* 
pardy,  (which  is  one  great  inconvenience  of  dischargihg  juries 
in  capital  cases,)  hut  merely  in  order  to  give  them  one  dkaneejor 
their  lives,  which  it  was  apprehended  they  had  lost  by  pleading  to  the 
issue.  Nor  was  it  done  to  postpone  their  trial  to  an  unreasonahU 
distance,  when  their  witnesses  might  be  dead  or  wearied  out  by  a  long 
and  expensive  attendance,  but  in  order  to  bring  them  to  trial  with 
all  speed  that  might  be,  in  case  their  plea  should  be  overruled* 
k  the  whole  my  opinion  is,  that  all  general  rules  touching  the 
tion  of  justice  must  be  so  understood  as  to  be  made  conflis- 
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tent  with  the  fundamental  principles  of  justice ;  and  consequedtly 
aO  cases  where  a  strict  adbeience  to  the  role  would  clash  with  those 
fundamental  principles,  are  to  be  considered  as  so  many  exceptions 
to  it.  -The  cases  I  have  mentioned,  and  many  others,  aie  excep- 
tions to  the  general  rule  insisted  on  in  behalf  of  the  prisoners. 
The  discharge  of  the  jury  in  thb  case  was  not  a  strain  in  faToor 
of  prerogative ;  it  was  not  done  to  the  prejudice  of  the  prisoners; 
an  the  contrary  it  was  intended  as  a  fanmr  to  tkewu  In  that  light 
it  was  considered  by  the  court ;  in  that  light  it  was  considered  by 
the  prisoners  and  their  counsel^  and  acrordingly  they  prayed  it;  and 
in  that  light  Mr.  Attorney  General  with  his  usual  candour  consented 
toit;  and  in  that  light  I  know  of  no  objection  in  law  or  reason  to  it,** 

I  have  thought  it  best  to  show  thus  clearly,  the  grounds  upon 
which  this  distinguished  and  humane  magistrate  put  his  dissent  to 
the  rule  as  stated  by  Coke  ^  Hawkins^  namely :  that  it  was  laid 
down  so  broadly  as  to  admit  of  no  exceptions.  Whereas  Judge 
Foster  insists  that  there  were  exceptions,  and  the  case  before  him 
was  one  of  them.  But  then  it  will  be  perceived  how  explicit  be 
is,  tp  put  his  departure  from  the  rule  upon  the  ground  of  bemefit 
to  the  prisoners. 

The  only  other  ancient  authority  of  respectability  against  the 
rule  is  that  of  St  Germain  in  his  Dialogues  of  Doctor  and  Stu- 
dent, 2ch,2  sect ,  where  it  is  said  that  "  if  the  jury  will  not  agree, 
the  justices  may  take  snch  order  as  may  seem  to  them,  in  their 
discretion,  to  stand  with  reason  and  conscience,  by  awarding  a 
new  inquest  or  otherwise  as.  they  shall  think  best,  like  as  they 
may  do  if  one  of  the  jurors  die  before  verdict." 

It  is  not  certain  that  thi*  remark  was  intended  to  apply  to  crim- 
inal cases.  On  the  contrary  there  is  good  reason  for  supposing 
that  it  had  reference  exclusively  to  civil  cases  Jit  any  rate,  when 
this  work  was  composed,  the  rights  of  prisoners  and  the  privileges 
of  jurors  were  very  imperfectly  understood. 

Such  then  was  the  common  law  on  the  14th  day  of  May,  1776, 
when  it  was  adopted  in  this  State ;  and  it  underwent  no  alteration 
until  the  Penal  Code  of  1833  was  framed. 

Our  legislature  then  manifested  in  a  most  decided  manner  its 
concern  for  the  security  of  its  citizens.  Various  and  contradic- 
tory decisions  had  been  made  in  the  American  Courts,  as  well  as 
m  the  different  circuits  of  Georgia.  In  some  the  rule  was  i^ex- 
iUy  adhered  to,  that  after  the  jury  were  once  sworn  andj  ' 
no  other  jury  could,  in  any  event,  be  sworn  and  ch 
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that  prisoner,  and  put  hira  on  his  trial  by  another  jury  :  and  this 
practice  he  says  was  usual  in  other  circuits.  "  A  lamentable  in- 
stance," exclaims  Judge  Duncan,  "  of  the  abuse  of  discretion,  and 
a  strong  proof  of  the  danger  of  entrusting  this  power  to  judges 
when  the  great  and  good  Lord  Hale  fell  so  far  into  the  fashion  of 
bad  times,  as  to  countenance  by  his  authority  a  practice  so  incon- 
sistent with  justice  atid  humanity ;  undermining  the  very  founda- 
tion of  trial  by  jury,  the  pride  and  boast  of  the  English  nation, 
the  palladium  of  English  liberty,  and  the  only  security  and  protec* 
tion  of  the  subject  against  the  oppression  of  the  government." — 
6  Sergt.  4*  Rawl  594. 

When,  therefore,  the  name  of  Lord  Hale  shall  be  invoked  to 
impugn  this  fundamental  principle  of  criminal  law,  let  it  be  borne 
in  mind  that  it  was  during  the  reign  of  Charles  the  Second  that  he 
composed  the  History  of  the  Pleas  of  the  Crown-;  and  that  it  was 
(hen  that  the  rule  of  Lord  Coke— that  in  a  capital  case  a  jury  swoni 
and  charged,  could  not  be  discharged  but  by  the  consent  of  the 
prisoner — was  first  broken  in  upon. 

I  am  aware  that  Sir  Michael  Foster  in  the  case  of  the  Kinlocks, 
and  other  eminent  Judges,  have  striven  to  show  that  the  case  cited 
by  Lord  Coke  from  the  Year  Book  of  Edward  HI.,  did  not  suatain 
him.  But  a  majority  of  the  tea  judges,  in  that  case  admitted  the 
authority  of  the  general  rule,  but  contended  that  there  were  ex- 
ceptions— as  there  certainly  are.  But  its  soundness  is  universally 
acknowledged,  and  has  been  for  centuries,  in  Britain. 

The  question  in  the  case  of  the  Kinlocks  (Alexander  and 
Charles,)  was,  whether  a  prisoner  could  consent  to  a  discharge  of 
a  jury,  even  when  he  was  thereby  let  in  to  claim  an  advantage 
which  he  might  otherwise  have  lost  And  Faster  concludes  his 
opinion  by  saying,  "  This  expedient  the  court  came  into  at  the 
prayer  of  the  prisoners  and  their  counsel,  and  with  consent  of 
the  Attorney  General,  not  to  bring  the  prisoners*  lives  twice  in  jeo* 
pardy,  (which  is  one  great  inconvenience  of  discharging  juries 
in  capital  cases,)  hut  merely  in  order  to  give  them  one  dkaneejar 
their  lives,  which  it  toas  apprehended  they  had  lost  hy  pleading  to  the 
issue.  Nor  was  it  done  to  postpone  their  (rial  to  an  unreasonable 
distance,  when  their  witnesses  might  he  dead  or  wearied  out  hy  a  long 
and  expensive  attendance,  but  in  order  to  bring  them  to  trial  with 
all  speed  that  might  be,  in  case  their  plea  should  be  overruled* 
Upon  the  whole  my  opinion  is,  that  all  general  rules  touching  the 
tion  of  justice  must  be  so  understood  as  to  be  made  < 
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tent  with  the  fundamental  principles  of  justice ;  and  consequently 
all  cases  where  a  strict  adherence  to  the  rule  would  clash  with  those 
fundamental  principles,  &re  to  be  considered  as  so  many  exceptions 
to  it  The  cases  I  have  mentioned,  and  many  others,  are  excep- 
tions to  the  general  rule  insisted  on  in  behalf  of  the  prisoners. 
The  discharge  of  the  jury  in  this  case  was  not  a  strain  in  favour 
of  prerogative ;  it  was  not  done  to  the  prejudice  of  the  prisoners ; 
am  the  contrary  it  wcu  intended  as  a  favour  to  them.  In  (hat  light 
it  W€U  considered  by  the  court ;  in  that  light  it  was  considered  by 
the^ftrisoners  and  their  counsel^  and  accordingly  they  prayed  it;  and 
in  that  light  Mr,  Attorney  General  with  his  usual  candour  consented 
toit ;  and  in  that  light  I  know  of  no  objection  in  law  or  reason  to  it** 

I  have  thought  it  best  to  show  thus  clearly,  the  grounds  upon 
which  this  distinguished  and  humane  magistrate  put  his  dissent  to 
the  rule  as  stated  by  Coke  if  Hawkins,  namely :  that  it  was  laid 
down  so  broadly  as  to  admit  of  no  exceptions.  Whereas  Judge 
Foster  insists  that  there  were  exceptions,  and  the  ca^e  before  him 
was  one  of  them.  But  then  it  will  be  perceived  how  explicit  he 
is,  tp  put  his  departure  from  the  rule  upon  the  gi*ound  of  benefit 
to  ike  prisoners. 

The  only  other  ancient  authority  of  respectability  against  the 
rule  is  that  of  St  Germain  in  his  Dialogues  of  Doctor  and  Stu- 
dent, 2ch,2  sect, ,  where  it  is  said  that  "  if  the  jui*y  will  not  agree, 
the  justices  may  take  such  order  as  may  seem  to  them,  in  their 
discretion,  to  stand  with  reason  and  conscience,  by  awarding  a 
new  inquest  or  othei*wise  as.  they  shall  think  best,  like  as  they 
may  do  if  one  of  the  jurors  die  before  verdict" 

It  is  not  certain  that  thi»  remark  was  intended  to  apply  to  crim- 
inal cases.  On  the  contrary  there  is  good  reason  for  supposing 
that  it  had  reference  exclusively  to  civil  cases  .At  any  rate,  when 
this  work  was  composed,  the  rights  of  prisoners  and  the  privileges 
of  jurors  were  very  imperfectly  understood. 

Such  then  was  the  common  law  on  the  14th  day  of  May,  1776, 
when  it  was  adopted  in  this  State ;  and  it  underwent  no  alteration 
nntil  the  Penal  Code  of  1833  was  framed. 

Oar  le^lature  then  manifested  in  a  most  decided  manner  its 
concern  for  the  security  of  its  citizens.  Various  and  contradic- 
tory decisions  had  been  made  in  the  American  Courts,  as  well  as 
in  the  different  circuits  of  Georgia.  In  some  the  rule  was  inflex- 
ibly adhered  to,  that  after  the  jury  were  once  sworn  and  charged, 
BO  other  jury  coiuld,  in  any  event,  be  sworn  and  charged  in  tb# 
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same  cause ;  while  Id  others,  the  discharge  of  a  jury  in  a  criminal 
case,  was  looked  upon  as  a  matter  resting  in  the  sound  discretion 
of  the  court  in  which  the  trial  was  had. 

The  Code  of  1833  declares,  that  **  no  nolle  prosequi  shall  be  en- 
tered on  any  bill  of  indictment  after  the  case  has  been  submitted 
to  the  jui-y,  except  by  the  consent  of  the  defendant/'  Prince  661. 
It  is  not  believed  by  this  Court  that  this  provision  creates  any 
new  rule,  "  Its  object,"  to  borrow  the  language  of  Mr.  Emmet  in 
respect  of  a  kindred  clause  in  the  Constitution  of  the  United 
States,  "is  merely  to  settle  the  extent  of,  and  to  explain  a  rule 
admitted  to  be  founded  on  the  common  law,  but  the  limits  of 
which  had  been  disputed.  It  is  a  most  OMthoritatire  interpretation 
of  that  rtde.*' 

After  reviewing  a  few  leading  cases  where  no  such  legislative 
enactment  exists,  but  where  the  rule  is  clearly  defined  and 
enforced,  by  a  course  of  reasoning  to  my  mind  entirely  conclusive, 
it  will  only  remain  to  make  an  application  of  them  to  the  case 
before  us. 

in  the  matter  of  Robert  Spier,  1  Dev.  491 ;  the  jury  Were 
charged  with  the  trial  of  the  prisoner  for  murder,  and  before  they 
returned  their  verdict,  the  term  of  the  court  expired,  and  the  jury 
separated.  He  was  brought  up  on  haheas  corpus  before  Chief 
Justice  Taylor  and  Judges  Hall  and  Henderson,  and  claimed  his 
discharge  upon  the  ground  that  he  could  not  be  tried  again,  and 
it  was  held,  after  the  most  elaborate  argument,  that  when  a  jury 
is  charged  with  the  trial  of  a  capital  offence,  they  cannot  be  dis- 
charged without  returning  a  verdict,  unless  forborne  cause  which 
human  sagacity  canneitheHoreseenjyjBrejjij^^ 
TuilUll  UMH^TBHRIfutioE^har"  No  person  shall  be  subject  for 
the  same  ofibnce  to  be  twice  put  in  jeopardy  of  life  or  limb,'* 
not  only  forbids  a  second  trial  for  the  same  offence,  afler  an  ac- 
quittal, but  also  where  the  jury  have  been  once  charged  upon  a 
perfect  indicttnent  and  were  not  prevented  from  returning  a  ver- 
dict by  the  act  of  God,  or  at  the  request  of  the  prisoner. 

Judge  Hall  remarked  that  "  the  guilt  or  innocence  of  the  pris- 
oner was  as  little  the  subject  of  inquiry  as  the  merits  of  any  case 
could  be,  when  brought  before  the  court  on  a  question  of  law. 
Although  the  prisoner,  if  unfortunately  guilty,  may  escape  punish- 
if>.;^^'  ment  in  consequence  of  the  decision  this  day  made  in  his  favour, 
^it  should  h€  remembered  that  the  same  decision  may  h€a  bulwark 
^  ^  safety  io  those  who  were  innocent ^  and  may  become  the  subjects  of 
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proiecutian,  and  whose  conviction  if  not  procured  on  one  trial  might 
he  secured  on  a^ second  or  third,  whether  they  were  guilty  or  not" 

"  From  the  record  in   this  case  it  appears,  that  a  jury  wei-e  m- 
paneled^and  sworn,  but  no  reason  is  assigned  why  a  verdict  was  not 
returned.    It  is  true  that,  like  other  individuals,  we  are  privately 
informed  that  the  term  of  the  court  expired  before  the  jury  had 
an  opportunity  of  doing  so.    But  it  must  be  preposterous  to  sup- 
pose that  this  Court  could  be  governed  by  any  thing  else  but  the  re- 
cord.    Here   then   was  a  jury  selected   of  the   prisoner's   own 
choosing,  and  one  too  to  which  the  State  did  not  object :  when  the 
jury  were  thus  charged  with  the  prisoner,  he  certainly  stood  upon  his 
trial-^is  life  was  jeopardized-.     From   this  maxim  there  are  some 
exceptions,  but  such   exceptions   are  the   offspnng  of*  necessity,  i 
as  where  a  juror  is  taken  suddenly  sick,  where  a  woman  is  taken  [ 
in  labour,  where  the  prisoner  becomes  insane,  or  where  the  juryj 
are  discharged  by  the  consent  of  the  prisoner  or  at  his  request." 

"  But  this  is  not  the  first  time  this  question  has  arisen  in  this 
State.  It  was  decided  in  the  State  \8,  Garrigues,  X  Hay.  241,  for 
murder,  in  the  Superior  Court  of  Halifax,  in  the  year  1795. 
There  the  presiding  Judge  retired  from  the  bench,  hut  did  not 
adjourn  the  court,  and  the  jury  having  been  impaneled  in  the 
case,  separated  without  giving  a  verdict.  It  was  held  by  Williams 
if  Haywood,  that  the  prisoner  could  not  be  put  upon  his  trial  a 
second  time.  The  record  there  and  the  record  in  this  case,  are 
alike.  In  both  ccues  we  learn,  that  the  jury  were  impaneled  but 
returned  no  verdict  before  the  expiration  of  the  term  I  may  add,  that 
that  opinion  drew  after  it  the  approbation  of  the  profession,  and  I 
believe  I  shall  not  treat  with  disrespect  the  memory  of  the  dead 
or  the  pretensions  of  the  living,  when  I  say  that  a  greater  criminal 
lawyer  than  Judge  Haywood,  never  sat  upon  the  bench  of  North 
Carolina." 

"  It  is  stated  in  Hale,  that  the-  practice  was  once  otherwise ; 
that  where  the  prisoner  was  put  upon  his  trial,  the  court  Inight 
discharge  the  jury,  if  it  appeared  that  the  evidence  was  not  suffi- 
cient to  convict  him,  and  remit  him  to  jail  for  further  evidence. 
k  is  stated,  however,  in  a  note  in  the  same  book,  that  the  practice  is 
now  otherwise ;  and  Judge  Haywood  says,  in  the  State  vs.  Gar- 
rigues, "  this  power  was  exercbed  for  the  benefit  of  the  Crown 
only,  hut  is  a  doctrine  so  abhorrent  to  every  principle  of  safety  and 
mosarity^  thai  it  ought  not  to  receive  the  least  countenance  in^  '  ' 
coarts  of  diis  eonntry." 
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"  I  admit  that,  if  the  jury  has  been  charged  upon  an  indict- 
ment which  was  in  itself  defective,  so  that  judgment  could  not  be 
given  upon  it,  although  the  prisoner  was  found  guilty,  it  would 
be  no  bar  to  a  second  trial ;  because,  although  such  feelings 
of  danger  might  have  been  awakened  as  are  incident  to  human 
nature,  and  which  such  occasions  are  naturally  calculated  to 
excite,  yet,  in  reality,  the  prisoner  ran  no  risk,  he  was  in  no 
danger,  he  was  tried  as  if  upon  no  indictment.  But  in  this 
case,  if  th^  prisoner  had  been  found  guilty,  he  must  have 
suffered  the  penalty  of  the  law.  He  was  placed  upon  his  trial, 
his  life  ^as  in  the  hands  of  the  jury,  his  breast  was  occupied  by  a 
commixture  of  hope  and  fear ;  it  throbbed  alternately  with  both, 
and  whether  the  struggle  terminated  in  a  verdict  of  guilt  or  inao* 
cence,  it  was  certainly  a  guarantee  against  any  future  prosecution 
upon  the  same  charge  ;  and  that  guarantee  need  not  claim  to  be 
bottomed  upon  any  extraordinary  maxim  marked  with  tenderness 
for  the  life  of  man.  It  is  a  plain  principle  of  municipal  jurispru- 
dence, regulating  ordinary  cases  of  property  between  man  and 
man." 

Chief  Justice  Taylor,  after  alluding  to  the  exceptions  which 
had  been  allowed  to  the  rule  laid  down  by  Lord  Coke,  Foster 
and  others,  who  are  the  fathers  of  the  English  law,  and  other 
exceptions  which  he  thought  might  be  fairly  added  without 
mischief  either  to  the  prisoners  or  the  public,  proceeds  to  com- 
n^ent  upon .  some  of  the  adjudications  in  this  country  which 
seemed  to  conflict  with  his  opinion.  None  of  them  were  rapiial 
Jehnies.  He  admits,  however,  that  the  case  of  Goodwin, 
(18  John  200,)  if  rightly  decided,  was  an  authority  against  the 
prisoner;  for,  although  the  offence  charged  was  not  a  capital 
felony,  yet  the  reasoning  of  the  court  extends  the  whole  length 
of  showing,  that  the  jury  may  be  discharged  in  any  case  and  the 
prisoner  tried  again.  The  distinguished  judge,  who  delivered 
the  opinion  of  the  court  in  that  case,  thought  the  rule,  which  de- 
clares that  no  person  shall  be  subject  for  the  same  ofience,  to  be 
twice  put  in  jeopardy  of  life  or  limb— means,  that  no  person 
shall  be  ttnce  tried  for  the  mme  offence.  "  But  I  cannot,"  says  the 
Chief  Justice,  *'  acquiesce  in  this  opinion ;  for  it  would  seem 
strange,  that  a  iamUiar  maxim  of  the  common  law,  admitted  for 
ages  without  deniltl  or  controversy,  should  require  a  solemn  con- 

^■titutional  sanction  for  the  more  effectual  protection  of  its  citizens. 

■■A  pleas  of  ^  heretofore  convicted,"  and  "  heretofore  acquitted/* ' 
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STB  inter  woteu  with  oar  criroinal  law,  as  esaendaD  j  aa  die  pleea  qf 
fimner  jadgments  between  the  same  paities,  or  the  pendency  of 
anodier  suit  ibr  the  same  cause  are  with  oar  ciril  law.  Coold 
dien  the  amendment  to  the  Coosdtndon  of  the  United  States  mean 
nomore  than  this,  when  it  proTided  that,  **  no  person  shall  be 
subject  for  the  same  offence,  to  be  twice  pat  in  jeopardy  of  life 
or  limb  t"  Did  the  Constitadons  of  the  seTcral  States  mean  no 
more  when  they  adopted  the  same  principle !  As  the  common 
law  of  any  State  already  protects  the  accosed  against  a  second 
trial,  not  only  in  crimes  of  all  descripdons,  but  in  questions  of 
ci?il  right,  it  is  to  be  inferred  that  the  Consdtution  meant  much 
more,  and  that  their  design  was  to  prdtect  the  accused  against  a 
trial,  where  the  first  jury  had  been  discharged,  wiihmt  dme  eam^e, 
**  Twice  put  in  jeopardy,"  and  ^  twice  put  on  trial,"  convey  to  the 
mind  distinct  meanings;  for  we  can  readDy  undersUnd  how  a 
person  has  been  in  jeopardy,  upon  whose  case  the  jury  has  not 
passed.  The  danger  and  peril  of  a  Terdict  do  not  relate  to  a 
Terdict  given.  When  the  jury  are  impamded  upon  the  trial ' 
of  a  perMm  chained  with  a  capital  offence,  and  the  indictment 
is  not  defecdre,  his  life  is  in  peril,  or  jeopardy,  and  condnues  so 
throughout  the  trial ;  and  this  is  the  legal  understanding  of  the 
term  as  explained  by  Chitty  in  his  Criminal  Law,  (1  toI.  63,)  and 
all  other  authors."  * 

"  Under  this  impression,  I  do  not  feel  the  authority  of  law  (and 
we  are  bound  to  yield  obedience  to  authority  of  law,  without 
regard  to  conseqaences,)  to  add  this  new  exception  to  the  rule, 
subject  as  it  is  in  its  very  nature  to  operate  oppressiTely  to  the 
prisoner  without  any  exterior  agency  or  the  influence  of  sinister 
design  ;  but  it  would  be  sdll  more  capable  if  such  were  present, 
of  being  made  an  engine  of  persecudon.  Not  that  there  is 
reason  to  apprehend  any  such  influence  in  the  present  tranquil 
state  of  the  country,  and  under  the  exisdng  purity  of  the  adminis- 
tration of  jusdce.  But  a  rule  established  in  such  times,  should  be 
calculated  to  protect  men  when. strife  prevails  and  the  angry 
passions  are  let  loose ;  for  it  cannot  be  foreseen  what  may  ensue 
in  future;  and  the  law  as  now  established  nrast  be  the  rule  for 
posterity,  unless  the  legislature  should  think  proper  to  interfere. 
Should  the  rule,  according  to  this  opinion,  facilitate  the  eecapO| 
some  guilty  person,  the  contrary,  in  other  times,  might 
the  punishment  of  the  innocent ;  and  we  are  admoni 
law,  that  it  is  better  that  ten  guilty  persons  escape,  t' 
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innocent  should  suffer.    My  opinion  consequently  is,  that  the  pris- 
oner cannot  be  tried  again  on  this  charge." 

It  is,  I  would  remark,  but  just  to  Chief  Justice  Spencer,  to 
notice  that,  while  he  held  that  the  courts  had  the  power 
of  discharging  a  jury,  without  its  operating  as  an  acquittal 
6f  the  defendant,  yet  he  added  that  it  was  "  a  delicate  and  highly 
imponant  trust,  and  one  that  should  be  resorted  to  only  in  cases 
of  extreme  and  aljsolute  necessiti^,'* 

In  Pennsylvania,  in  the  case  of  the  Commonwealth  vs.  Cook  and 
others,  6  Serg.  Sf  Ratal,  577,,  the  whole  of  this  doctrine  was  tho- 
roughly examined,  and  all  the  cases,  ancient  and  modem,  English 
and  American,  reviewed;  and  the  conclusion  of  the  court  was, 
that  in  capital  cases,  the  court  has  no  power,  without  the  consent 
of  the  prisoner,  to  discharge  the  jury  because  they  have  not 
agreed  and  declare  they  never  can  agree  upon  a  verdict.  They 
admit,  that  in  cases  of  absolute  necessity,  the  jury  may  be  db- 
charged. 

It  will  be  found  that  not  one  of  the  State  decisions  which  seem 
to  contravene  the  rule  contended  for,  was  in  a  capital  case.  And 
Chief  Justice  Tilghman  says  that,  in  his  State,  there  is  neither 
adjudged  case  nor  tradition,  to  warrant  the  dischai'ge  of  a  jury,  and 
that  he  is  safe  in  asserting,  that  there  is  no  instance,  since  William 
Penn  obtained  his  charts  from  Charles  II.,  in  which  the  jury  was 
discharged  without  the  consent  of  the  prisoner,  in  a  capital  case  ; 
and  that  the  general  understanding  is  against  it.  He  adds,  "  in  the 
slate  of  purity  and  independence  in  which  I  verily  believe  the 
judiciary  of  the  several  States,  as  well  as  of  the  United  States,  at 
present  stands,  there  might  be  no  danger  of  opression  fix>m  its 
enjoyment  of  a  very  Jarge  discretiotiary  power,  £ts  to  the  discharge 
of  duties;  but  other  times  may  come  in  which  other  judges 
might  abuse  this  discretion,  and  that  it  is  fortunate  that  the  point 
has  occurred,  when  the  subject  may  be  considered  without  prej- 
udice or  passion.  "  For  my  own  part,"  says  he,  **  thinking  that  the 
blood  of  these  prisonera  would  .be  upon  us  if  they  were  convicted 
on  a  second  trial  in  this  court,  I  am  of  opinion  they  should  be 
discharged  from  this  indictment." 

Judge  Duncan  in  the  same  case  says — "  There  is  at  this  day  a 
settled  and  uncontroverted  i-ule,  that  in  case  of.  life  or  limb,  a  jury 
sworn  and  charged,  cannot  be  discharged  before  they  give  a  verdict 
unless  with  the  consent  of  the  prisoner,  or  where  it  is  for  his 
,  or  in  cases  of  extreme  necessity."    He  too  reviews  the 
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decisions  up  to  1822  apon  this  doctrine,  tnd  finds  do 
dictory  case ;  be  criticises  Goodwin^s  case,  which  he  admits  ap- 
proaches very  near  to  the  present  question.  The  crime  cbmrged 
was  manslaughter  only,  and  the  fact  that  the  hour  approached 
heyobd  which  the  court  could  not  sit,  was  a  circnmsCanoe  c€  itself 
which  naight  have  justified  the  discharge  of  die  jury.  He  isaiata 
however,  as  Chief  Justice  Taylor  did  afterwards,  that  die  Ne«r 
York  Court,  with  all  its  acknowledged  ahility,  had  not  gives  &» 
true  construction  to  the  provision  of  the  consdtntion,  that  bo  pecaoa 
should  he  twice  put  in  jeopardy  of  fife  or  fimb  lor  ibe  sasse 
offence — a  principle  engrafted  into  the  coostitatioos,  or  made  mm 
article  in  the  bill  of  rights,  of  most  of  the  States  of  &e  Uaioa. 
Being  borrowed  from  the  common  law,  he  contends  that  ibe  saase 
construction  ought  to  be  given  to  it  which  it  has  Teeared  in  the 
courts  of  the  common  law.  "  That  it  would  be  idle  and  mmeandsg, 
if  it  merely  intended  to  protect  the  accused  against  a  weeamd  trwi; 
for  it  is  a  universal  principle,  not  only  in  every  crime,  whatever 
be  its  grade,  but  in  personal  actions,  and  in  all  qnestioos  of  chil 
right,  that  a  verdict  and  judgment  is  a  bar  to  all  snbseqiieot  pro* 
ceedings  for  the  same  cause,  between  the  same  parties  or  priviesL 
To  make  that  which  was  so  plain  and  univeml  a  rule,  a  ■*>!**■■ 
article  in  a  constitution  ;  to  introduce  it  into  a  bill  of  rights,  de- 
claring that  to  be  one  of  the  great  and  essentia]  principles  id 
liberty  and  free  government,  unalterably  estahhffed,  which  was 
the  acknowledged  law,  in  every,  the  most  insignificant  odeoee, 
would  not  only  be  without  use  or  meaning,  bat  woald  he  to  im- 
pute to  the  framers  of  the  constitution,  an  ignorance  of  the  law 
which  cannot  justly  be  ascribed  to  them.  That  this  is  not  the  sig- 
nification of  the  words  used  in  their  common  use,  nor  in  their 
grammatical  or  legal  sense;  twice  put  in  jeopardy,  and  twiee 
put  on  trial,  convey  to  the  plainest  undentanding  very  diSeieoC 
ideas';  that  there  is  a  wide  difference  between  a  verdict  given  aod 
the  jeopardy  of  a  verdict.  Hazard,  peril,  danger,  jeopardy  of  s 
verdict,  cannot  mean  a  verdict  given.  Whenever  the  jury  are 
charged  with  a  prisoner,  where  the  offence  is  ponishahle  by  death, 
and  the  indictment  is  not  defective,  he  is  in  jeopardy  of  \m 
life." 

"*  In  England,  the  comts  have  no  authority  to  diM€harge  a  jory  em 
whom  a  prisoner  has  been  put  on  trial  for  fife  or  dewth.  In  Pem* 
syhrania,  from  its  first  settlement,  it  has  ndther  been  '  ' 
exercised.    Before  the  jury  is  sworo  the  prisoner  is  i 

VOL.  III.  • 
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and  informed  that  tfie  good  men  then  called,  are  to  pass  upon  him 
for  his  life  or  death;  and  the  jury  are  sworn  or  affinn,  well  and  truly 
to  try  and  true  deliverance  make,  between  the  Commonwealth  and 
the  prisoner  whom  they  have  in  charge.  For  my  own  part  I 
would  regret  to  see  the  court  vested  with  a  power  which  has  so 
often  been  abused  and  so  liable  to  abuse.  In  the  language  of  the- 
constitution  I  would  desire  that,  "  the  trial  by  juiy  shall  be  as 
heretofore,  and  the  right  thereof  remain  inviolate." 

Did  time  permit  I  would  extend  this  examination,  as  there  are 
nu^ierous  other  adjudications  upon  the  same  point,  and  some  of  a 
much  more  recent  date.  But  we  state  it  as  the  result  of  the  best 
consideration  we  have  been  able  to  bestow  upon  them,  that  any 
unauthanzed  discharge  of  a  jury  in  a  capital  case,  is  a  complete 
bar  to  another  trial;  just  as  much  so  as  though  there  had  been  a* 
verdict  of  acquittal. 

What  shall  justify  the  court  in  discharging  a  jury,  is  a  mattier 
about  which  there  is  some  contrariety  of  opinion.  But  after  the 
most  thorough  search,  I  have  found  no  case  where  the  first  jury 
were  capriciowly  discharged,  or  where  as  in  the  present  instancy, 
the  record  showed  no  reason  for  their  discharge,  and  the  prisoner 
has  been  allowed  to  be  tried  a  second  time;  and  I  apprehend 
none  such  can  be  found.  Even  those  who  contend  for  the  un- 
limited powef  of  the  court  over  the  subject,  concede,  that  it  is 
to  be  exercised  #with  extreme  caution ;"  that  it  is  only  to  be  done 
vyrhen  there  is  a  manifest  necessity  for  the  act,  or  whei*e  the  ends 
of  public  justice  would  otherwise  be  defeated.  And  although 
the  Court  of  New  York  claimed  the  right  in  Goodwin's  case,  one 
is  struck  with  the  very  guarded  manner  in  which  it  expresses 
itself.  "  Upon  the  whole,"  says  Spencer,  "  I  am  .of  opinion  th^t 
whenever,  in  cases  of  felony,  a  juiy  has  deliberated  so  long 
upon  a  prisoner's  case  as  to  preclude  all  reasonable  expectation 
that  they  will  agree  on  a  verdict,  without  being  compelled  to  do  so 
from  famine  or  exhaustion,  then  it  becomes  a  case  of  necessity,  and 
they  may  be  dischaiged,  and  the  prisoner  may  be  tried  again. — 
Ip  the  present  case,  we  consider  the  discharge  of  the  jury  as  a 
discreet  exercise  of  ^the  powers  of  the  court,  either  on  the  ground 
that  the  jury  had  been  kept  together  so  long  as  to  preclude  all 
hope  of  their  agreeing,  unless  compelled  by  famine  or  exhaus- 
tion, or  upon  the  ground  that  the  powers  of  the  court  were  to 
terminate  in  a  few  minutes,  and  ^at  it  was  morally  certain  that 
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die  jory  coald  ndt  agree  within  diat  period,  wikk  j 
toUte  necessity  for  disckareime  tiewL^ 

Thus  it  ^l  be  perceifed^  that  thb  trt  caae  is  pot  vp<M  <^ 
same  footing  of  necessity^  as  diat  of  the  insaiiilj  o€  &e  pris- 
oner, or  the  sickness  of  a  jaror,  and  sadi  like  rrafi?in  And  who 
can  doubt  what  would  hare  been  the  opinioo  of  this  great 
upon  the  question  before  us»  where  no  excuse  whaleiei  is  i 
by  the  record,  why  the  twelre  men,  mntnaSj  choaen  by  tibe  Sc 
and  the  prisoner,  and  sworn,  were  discharged  f  The 
Court  of  that  State  determined,  that  a  cowt  Sd  not 
authority  to  discharge  a  jury  far  want  of  suflkjcut  eikkauc  to 
couTict,  ahhoagh  such  eridence  was  diown  to  exist  aad  Ss  le  in 
tke  passessiam  pf  ike  defemdmUs  ;  and  die  jodgment  was  aiicssrf 
because  the  first  jury. had  been  irregnlariy  disrharged,  Petfie 
▼s.  BarreU  4r  Ward^  2  Comes  30^  Of  oooiae  dierdbfie,  it  would 
not  hesitate  where  die  record  did  not  Ikinish  pnxif  dnt  a  caae  ef 
necessity  did  actually  exist,  requiring  die  discharge  of  a  jury. 

In  the  absence  of  such  evidence,  we  are  boond  to  infer  dnt  the 
discharge  was  capridcms^  and  that  the  prisoner  could  not  be  pot 
in  jeopardy  a  second  time.  And  such  would  be  our  judgmea^ 
independendy  of  our  own  statute ;  and  such  we  doubt  not  would 
be  the  decision  of  any  court  where  trial  by  jury  and  the 
mon  law  are  adopted. 

But  this  point  can  be  narrowed  down  still  further.  In 
chusetts,  Commomoealtk  ts.  TWit,  the  attorney  general  proposed 
entering  a  nolle  prosequi  upon  an  indictment  then  pending  and  ta 
the  prejudice  of  the  prisoner.  But  the  court  would  not  suffer 
this  to  be  done.  **  There  are  three  periods  of  the  prosecution,  "* 
says  Justice  Martin,  "  in  which  a  nofle  prosequi  may  be  entered  ; 
before  a  jury  is  tmpanded^  while  the  case  is  heUaare  the  jury, 
and  after  yerdict.  In  the  first  it  is  perfectly  dear,  that  a  moOe 
prosequi  may  be  entered  at  the  pleasure  of  the  prosecuting  offi- 
cer— such  is  the  constant  practice.  It  may  be  that  the  indictment 
is  defecdye  and  he  may  wish  to  procure  another.  He  may  dis- 
coyer  that  the  eyidence  will  turn  out  different  from  what  he  ex- 
pected, and  he  may  wish  to  yary  the  charge  to  make  it  con- 
fiirm  to  the  proofl  Or  he  may  haye  good  reasons  for  not  wishing 
to  prosecute  at-  alL  There  may  be  innumerable  causes  for  di»^ 
continuing  die  prosecution,  of  all  of  which  he  must  judge  uf 
official  responsibility.  In  many  cases  the  discontii 
operate  to  the  prejudice  of  the  defendant,  but  n^er  to 
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of  his  legal  rights.  It  is  not  to  be  presumed  that  this  officer  will 
violate  his  duty,  or  act  oppressively.  But  when  a  jury  is  impan- 
eled for  the  trial  of  an  indictment,  the  defendant  then  acquires 
new  rights  which  the  court  will  protect,  whether  a  jury  shall  be 
impaneled  or  not,  for  his  trial  depends  upon  tha  will  of  the  attor- 
ney general.  But  when  once  put  on  his  trial,  and  a  jury  sworn  for 
that  purpose,  it  is  his  right  to  have  them  pa^^  upon  his  case.  Their 
verdict  will  he  a  bar  to  another  indictment  for  the  same  offence.  A 
nolle  prosequi  wHl  not.  He  is  entitled  to  tliis  bar.  The  attorney 
general  finding  his  evidence  insufficient,"  or  I  will  add,  not  liking 
the  complexion  of  the  jury,  "  might  discontinue,  for  the  purpose  of 
commencing  another  prosecution,  and  tlien  subjecting  the  defen- 
dant to  another  trial.  This  the  law  will  not  per^nit.  In  this  stage 
of  the  proceedings  a  nolle  prosequi  cannot  be  entered  without  the  con- 
sent  of  the  defendant.  2  Burr's  trial.  The  power  to  enter  a  noUe 
prosequi  is  held  by  the  attorney  general  virtute  officii.  He  exerts 
it  upon  his  official  responsibility.  The  Court  has  no  right  to  in- 
terfere with  its  exercise.  They  can  only  judge  of  the  effect  of 
the  act  when  done,  and  of  the  legal  consequences'  which  may  fol- 
low from  it.  They  will  take  care  that  it  shaJl  not  operate  to  the 
prejudice  of  the  defendant's  rights,"  20  Pick.  365. 

The  court  then  proceed  to  notice  the  third  period  when  a  nolle 
prosequi  may  be  entered,  namely :  afer  verdict,  which  has  no  ap- 
plication to  the  case  in  hand. 

In  the  State  vs.  McKee,  1  Bailey  651 ;  the  defendant  Was  in- 
dicted for  the  murder  of  a  slave ;  was  arraigned,  pleaded  not 
guilty,  made  his  challenges,  and  the  jury  were  charged  toith  his  de- 
liverance. The  evidence  on  both  sid^s  had  been  concluded,  and 
the  counsel  for  the  prisoner  had  closed  their  argument  for  the  de- 
fence, when  the  solicitor  stated  to  the  court,  that  he  had  been  in- 
formed of  a  declaration  by  the  foreman,  made  only  a  few  minutes 
previously,  that  he  would  not  convict  the  defendant,  or  any  other 
white  person,  of  murdering  a  slave.  On  inquiry,  the  foreman  ad- 
mitted that  he  had  made  the  declaration :  whereupon  the  solicitor 
stated  that  it  would  be  a  mockery  of  justice  to  proceed  with  the 
trial,  and  he  should  enter  a  nolle  prosequi  with  a  view  of  giving 
<mt  another  indictment  at  the  next  term.  It  was  objected  for  the 
defendant,  that  a  nolle  prosequi  could  not  be  entered  at  this  stage 
of  the  proceedings ;  particularly  as  it  was  not  founded  upoa  any 
alleged  defect  in  the  indictment,  which  was  believed  to  be  ^nex- 
ionable.     The  presiding  Judge  was  of  the  opinion  that  the 
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solicitor  miir^  dbpo^e  of  the  indlctraent  v  ae  rfie&sec :  nur 
tke  rizJkU  of  tke  pmomer  cmdd  moC  fr  mfesstii  H  tU  summ 
made  rf  the  imdktw^aa,  A  m^ /norpn  wv  isiea  cccnrcii :  «»«■ 
wbicb  the  joTT  were  dischareed  aad  lise  praocer  rceiJB»aeiL  C^ 
the  last  dav  of  the  term  he  was  broQ^ht  ::p  «n  E=«d>Nz.  xne  • 
ed  his  dischar^  apoo  the  grooDd  that  tbe  e^crj  ci  wuir 
after  the  prisoner  had  been  pat  cpoa  -hif  iTixL  azc 
charged  with  his  deKTerance.  apoo  an  ix»H«t=:eBt  Sk-  a  nsrtal 
offence,  amoonts  to  an  acquittaL  Tbe  presadisc  j^fe  ^rlrfii 
to  the  opinion  that  the  prisoner  was  endrl-ed  to  •  2»  casfCiazTt  z  ns 
as  it  was  desirable  that  the  case  shooki  be  fcrosned  to  Q>e  Coart 
of  Appeals,  and  less  difficnhr  woaki  ane!i<i  ii&  ha=.:c  ca;»ii  sp 
by  tbe  prisoner,  thin  bj  the  Stare,  he  refosed  tbe  B»o8a«i.  T^ 
defendant  appealed,  and  the  appeal  was  br  oo>aseiLt  xzka  tt»  G»- 
Inmbia,  where  the  conrt  decided  **  that  sner  tke  ysij  kxre  bees 
charged  with  the  trial  of  the  prisoner  cpoo  as  iaidartBeBK  ia  a 
capital  offence,  thev  cannot  be  di5cl:srred  a=.d  iste  prinQCKr  ic- 
manded  for  a  second  trial,  except  for  soc^e  ot  Saw  casses  of 
necessity  enumerated  in  the  case.  That  the  cfacredcB  v^k&  t^ 
courts  hare,  to  discharge  a  jury  and  remand  tre  priscccr.  3»  a  iexmi 
diicretum^  and  must  be  exercised  in  confermi^r  to  k^cwa  rajcfk. — 
That  the  prosecuting  officer  csnnot  ester  a  acu^  mvmtpa  in  a  case 
of  an  indictment  in  a  capital  ocence.  wiihocl  t^ie  cr-osecii  «f  lae 
prisoner ;  and  if  he  is  permitted  to  do  so,  tlie  efec:  2§  ice  aoq«5B£a3 
of  the  prboner.  And  this  upon  the  principle  that  ix>  ^ft^  r^i^lUf 
be  twice  put  in  jeopardy  of  his  life  for  the  same  oseoce. 

Judge  O'Neall,  who  delivered  the  opisioa  of  the  cov*t.  after 
making  a  rapid  surrey  of  the  cases  decided  in  his  own  SfaOe,  aad 
elsewhere,  says — "  Taking  then  oar  own  decisions,  and  tikaae  «f 
the  United  States  Courts,  of  New  York,  and  of  EngiasMi  together, 
we  are  enabled  to  say,  that  a  jury,  after  they  are  cisarzed,  cas  be 
discharged,  and  the  prisoner  tried  a  second  time,  A#r  the  irjMmimz 
causes  only:  Ist.  The  consent  of  the  misooer :  2d.  iSneaa  <d  ooc 
of  theinry,  the  prisoner  or  the  court;  ^id.  Absence  oTcMie  oftlie 
jorrroen  ;  or  4th.  The  impoflsibuitf  ot  tbgr  &g|!Seniflro«ajuBDficlr 
Beyona  these  I  apprefiena  that  the  coort  has  no  right  to  ro.  It  k 
0aid  that  it  i^  a  matter  of  discretion  with  tbe  coort  to  discharsre  tbe 
jury  whenever  they  may  think  it  connstent  with  tbe  ends  of  jiMtatfSu 
It  18  true  that  it  is  a  matter  of  discredon ;  but,  in  tbe  laMlSUHB^i 
Jimius,  it  is  "  a  leral  discretioB/*  and  moflt  be  ezareifed  i 
Ibraiity  to  known  rules.    Aibitrvj  £aci«cioB  !•  bat  i 
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for  caprice  or  favour ;  under  its  exercise  the  boldest  may  tremble 
and  the  free  be  made  slaves.  It  is  better  therefore  to  act  upon  a 
fixed  rule,  even  if  it  shonld  now  and  then  enable  the  guilty  to 
escape,  than  to  act  without  a  rule,  to  the  teiTor  and  danger  of  the 
innocent." 

"  The  solicitor  has  the  right  to  enter  a  nolle  jtrosequi,  at  any  time 
before  the  juiy  is  charged,  but  not  after.  Chilty,  in  his  Criminal 
Law,  478,  says,  a  nolle  prosequi  may  be  entered  during  all  the 
stages  of  pleading  to  the  indictment.  As  to  the  power  of  entering 
it  after  the  issue,  he  is  silent,  and  I  take  it  therefore  that,  in  his 
opinion,  it  could  not  be  done;  But  Gulden's  case,  (2  McC,  524,) 
as  well  as  sound  reason,  will  carry  this  power  up  to  the  time  when 
the  jury  are  charged ;  for  at  this  moment,  and  not  before,  com- 
mences the  jeopardy  of  life  to  the  prisoner.  The  maxim  of  the 
common  law,  that  no  man  shall  twice  be  put  in  jeopardy  for  bis 
life  for  .the  same  offence,  is  the  foundation  of  the  rule,  which  pre- 
vents the  arrest  of  the  trial  after  this  stage,  except  for  the  causes 
already  noticed." 

"  But  say  that  this  question  was  a  new  one,  and  that  it  must 
be  settled  by  general  principles,  could  we  fail  to  come  to  the  same 
conclusion  ?  Starting  with  the  common  law  maxim  before  us, 
"  no  man  shall  be  twice  put  in  jeopardy  of  his  life  for  the  same  of- 
fence," we  ask,  what  is  meant  by  jeopardy  of  his  life  %  It  u  where 
one  is  put  upon  his  trial  upon  a  valid  indictment  for  a  capital  offence. 
It  may  result  in  his  condemnation,  and  hence  he  is  in  jeopardy. 
To  give  every  opportunity  to  innocence  to  escape,  the  law  hu- 
manely affords  to  the  prisoner  the  arbitrary  choice  of  his  jurors ; 
he  may  challenge  twenty  of  them  peremptorily.  After  he  has 
selected  his  jury,  and  they  ai*e  charged  with  his  case,  can  the  solic- 
itor,- from  a  defect  of  evidence,  or  an  objection  to  a  juryman,  say, 
I  will  not  now  proceed  with  the  trial,  I  will  enter  a  noUe prosequi^ 
and  at  another  term  give  out  a  second  indictment,  and  be  prepared 
then  with  more  evidence,  and  have  a  jury  better  suited  to  my  wishes  1 
This  would  indeed  be  literally  twice  putting  the  prisoner's  life  in 
jeopardy  for  the  same  offence.  Carry  the  matter  a  little  ftirther, 
«nd,  as  was  well  argued  by  the  learned  counsel  for  the  prisoner, 
allow  this  right  to  the  solicitor,  and  the  prosecutor  is  prepared,  bj 
the  second  trial,  to  meet  all  the  points  of  the  prisoner's  defence, 
and  even  to  shape  his  own  testimony  to  conviction.  This  would 
^be  making  the  court  hold  out  every  inducement  to  peijvry,  and 
^bVlKi'^^on   of  perjury,   and  convert  jury  trials  into  engines  to 
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oppress  and  destroy  at  the  pleasure  of  the  prosecutor.     Such  ia 
not,  cannot,  and  never  will  be  the  law." 

"  It  is  say,  however,  that  in  this  case,  th6  solicitor  haring  dis- 
covered the  bias  of  the  foreman's  mind,  had  the  right  to  arrest  the 
trial,  and  to  claim  that  the  court  should  discharge  the  jury  and 
remand  the  prisoner.  The  solicitor  acted  from  motives  which  do 
honour  to  him,  and  no  man  who  knows  him  will  believe  that  his 
course  was  adopted  from  any  other  promptings,  than  those  of  a  high 
sense  of  duty  to  the  State. .  But  no  matter  how  laudable  may  have 
been  his  motives,  I  apprehend  it  would  be  utterly  unsafe,  at  such  a 
moment,  to  allow  such  an  objection  to  prevail.  This  court  has 
over  and  over  again  said,  that  in  no  case  in  the  sessions  will  they 
grant  a  new  trial,  when  the  verdict  is  for  the  defendant.  It  is  the 
extension  of  the  principle,  that  no  man  shall  be  twice  put  in  jeop- 
ardy of  his  life,  so  far  that  no  man  shall  twice  be  tried  for  the 
8«(tne  offence,  when  «one  Jury  has  passed  upon  and  declared  his 
innocence.  It  is  giving  to  the  prisoner,  the  benefit  not  only  of 
the  prejudices  of  his  jurors,  but  even  of  the  errors  of  the  judge ; 
where  would  be  this  protection  if  the  solicitor  could  say,  IJlnd  the 
jurn  are  with  you  and  theitefore  will  enter  a  noUe  prosequi  and  give 
out  and  try  you  on  a  second  indictment  %  It  would  be,  in  efiect, 
allowing  to  the  solicitor  a  power  which  this  court  denies  that 
itself  possesses,  of  subjecting  the  prisoner  to  a  new  trial  as  often 
as  it  might  be  necessary  to  obtain  a  verdict  of  guilty." 

"  But  suppose  the  prisoner  had  been  tried  and  found  guilty,  and 
was  moving  for  amew  trial  on  the  ground  that  one  of  the  jury 
believed  that,  '  he  who  sheddeth  man's  blood  by  man  shall  his 
blood  be  shed,'  and  that  this  belief  caused  his  conviction,  the 
ground  would  avail  him  nothing.  He  would  be  answered,  you 
had  your  twenty  challenges,  and  if  you  had  cause,  you  might, 
on  cause  shown,  have  challenged  every  man'  on  the  paneL 
You  should  have  objected  as  they ^ came  to  the  book  to  be  sworn, 
and  before  they  were  sworn  ;  your  objection,  if  of  any  valu^,  is 
now  too  late.  Ought  the  State  to  be  more  favoured  than  the 
prisoner  ?  Certainly  not.  If  the  prisoner  had  the  prejudice  of  a 
single  juryman  in  his  favour,  and  the  State  permitted  him  to  be 
sworn,  and  the  jui*y  were  charged  with  the  case,  it  was  the  pro- 
tection perhaps  of  error,  but  certainly  a  legal  protection, 
prisoner's  life  was  in  jeopardy,  and  objections  to  the  jury, 
of  them,  could  no  longer  be  made. 

**  The  solicitor  havmg  entered  a  notte  proteqtii  aAer 


the  pro- 
on.    Tto^ 


72  SUPREME  COURT  OF  GEORGIA. 

Re>-nolda  V9.  The  State. 

were  charged,  and  they  being  discharged  without  any  lawful 
cause  upon  which  tho  prisoner's  case  can*  be  remanded  for  trial 
a  second  time,  it  follows  that  he  is  acquitted." 

"  The  motion  for  discharge  is  therefore  granted,  and  the  prisoner 
forever  acquitted  of  the  said  offence." 

If  then  these  courts  have  rightly  apprehended  the  law,  and  they 
are  abundantly  fortified  and  sustained  in  their  opinions,  it  is  clear 
that  Reynolds,  the  defendant,  must  be  discharged  upon  general 
principles,  and  without  the  aid  of  our  own  statute,  and  that  too 
were  he  even  ten  times  more  guilty  than  he  is  And,  instead  of 
laying  down  rules  for  the  guidance  of  courts,  I  have  preferred,  on 
this  occasion,  to  rely  upon  the  authority  of  those  sages  of  the  law, 
Haywood  and  Hall,  Tilghman,  Taylor  and  O'Neall,  who,  living  or 
dead,  will  command  attention  and  confidence.  It  will  not  be  sus- 
pected or  insinuated,  that  these  men  were  either  mad  or  actuated 
by  any  sickly  sentimentality  for  human  sufferiug.  As  faithful  aiid 
vigilant  sentinels  set  to  guard  the  citadel  of  civil  liberty,  they  have 
esteemed  it  their  duty  to  sound  the  alarm  whenever  the  outposts 
of  this  noble  fabric  were  assailed ;  and  if  they  have  expressed 
themselves  warmly,  it  was  not  from  temper,  much  less  from  any 
more  ignoble  passion,  but  because  they  felt  deeply.  Their  bosoms 
kindled  with  zeal  in  the  same  cause  which  animated  their  Saxon 
ancestors.  They  are  but  consummating  the  work,  giving  the 
finishing  blow  to  the  struggle  for  human  rights,  commenced  more 
than  six  centuries  ago,  by  the  sturdy  old  barons-  at  Runnymede. 
And  the  issue  cannot  be  doubtful  nor  much  longer  delayed,  be- 
tween privilege  and  power,  the  people  and  their  rulers.  And 
^when  the  victory  is  fully  won,  then  it  will  be  seen  and  acknow- 
ledged, that  Magna  Charta,  the  Petition  of  Rig/U,  tht  Habeas  Car- 
pus, the  Bill  of  Rights,  and  Act  of  Settlement,  are  the  briginal 
foundation,  basis  and  embodiment  of  the  liberty  of  the  world. 

And  it  is  an  error  to  suppose  that  these  old  statutes  are  now 
dead  and  forgotten.  Such  was  not  the  estimate  put  upon  these 
glorious  monuments  of  the  rights  of  man,  by  the  Sullivans,  the 
Adamses,  the  Duanes,  the  Jays,  the  Livingstons,  the  Randolphs, 
the  Henrys,  the  Hanisons,  the  Pendletous,  the  Washingtons^ 
the  Gadsdens,  the  Middletons,  and  Rutledges,  of  17^4..  These 
immortal  men  who  sat  in  the  first  congress  of  that  year  revered 
those  charters  as  the  true  and  only  source  of  those  great  princi- 
ples in  which  all  true  governments  are  founded.  Their  session 
continued  from  the  5th  of  September,  1774,  to  the  26th  day  of 
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October;  and  to  v)ie  Jounial.poblul^  by  their  order ^apd  Terifiod 
by  dito  aoto^pb  of  .tlieir  secretary,  is  prefixed  ia  tke  title  page» 
a  medallion,'  having  ibr  its  pedestal  the  J/iopia  Ckarfa  of  £00- 
land»  on  which  is  raised  the  column  and  c^p  of  liberty,  sappdtted 
by-  the  twelve  eoloiiies  assembled  h^  their  delegates^  declan^ 
AsX  hoc  mttimpr,  hcaik  tuemun^  **  am  dku  ice  ir/jr,*'  **  tiis  we  wiU 

Thirteen  years  afterwards,  in  17S7,  six  ef  these  mea  vere  m 
the  conventioh  which  framed  the  constitati^.  Thej  exerted  an 
unboui>ded  influence  in  all  the  new  States  of  the  Uni(Mi;.aBd  ji  is 
not  strange  therefore,  tliat  the  coromoo  .law  should  ^  bare  teen 
made  the^model  of  our  Federal  Compact-^-the  pattern  of  iA-^<v 
early  institutions.  It  wa»  for  the  protection  of  the  Imman  vighia 
guarantied  by  the  common  law  and  these  old  statates  of*  JCng* 
landi  and  for  their  violatiop,  that  the  war  of  the  Re^^lmtion  .was 
ulodeitaken,  as  Ae  Declasation  of  Independence  shows;  aiidti]^ 
the  ordinance  of  1787  they  yrere  declared  .to  be  the  basis  qi  all 
la W8» '  constitutions  and  govemipents,  which  forever  thereafter 
shaR  .be  framed  in  the  territoiy  north-west  of  the  Ohio.  1  Z^ayn 
U.  S.  4^9.  .... 

It.is  iy>t  then  unbecoming  the  gFavity  of  tho£p  who  minister  at 
the  altar  in  the  Temples  of  Justice,  appreciating  as  they  do  the 
blessings  bequeatlved  to. us  by  our  venerated  ancestoft,  to  exhibit 
more  than  ordinary  earnestness  whenever  the  essential  doctrines 
of  the  common  law  are  threatened.  What  a  vast  expenditure  of 
blood  and  treasure  did  it  cost  to  secure  to  us  and  to  posterity,  reK- 
gious  toleration ;  /reedoro  of  speech  and  of  the  press ;  the  right 
«kf  j^titio^ ;  to  keep  and  bear  anns ;  to  be  exempt  ill  our  persons, 
houses  p^^ens  and  eifecta  froin  unreasopabie  search^  and  aeia- 
ures ;  from  being  twice  put  in  jeopardy  of  lifb  or  limb  for  the 
same  oflcnce;  from  being  deprived  of  liie,  liberty  or  pFoperty, 
without  dtie  course  of  law ;  from  having  our  ppvate  property 
tftk^  even  for  public  use,.without  just  compensation  t  theer^oy* 
i0mt  of  the  right  to  a  speedy  apd  public  trial,  by  an  impartial 
jury  of  our  ileighbotrrs ;  to  be  informed  of  the  nature  of  •  the  accu- 
saflons^  to  be  confronted  with  witnesses,  to  have  tompukory 
process  for  obtaiuiivg  our  testimony,  and  to  have  the  assis- 
tance of  counsel  Jbr  «uf  defence.  Would  that  couit  discharge 
J0&  ^aliUgatfop^  faiAfully  er  satisfactorily,  which  would  submit  f^J 
$00  |h0ii(  iBTaliULble  privileges  .TiotaCed*or  infringed  ?  of 
rqpc^  with  eold  fodifference  any  attempt  to  undermivm*t 
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Faf  be  it  from  us'  \o  intiiUQte  that  the  €ouit  bdlow  intepdej  to 
oppress  the  pdsoper.  That  Judge  fs  above  reproach.  'His  repu- 
tation *for  probity  and  patriotism « is  cheeifliUy  adtorded  by  the 
wbole  State  ;  and  sitting  a$  an  appellate  ^jtid^e,  he  would  be  the 
flrtt  to'repuditfle  his  oWn  decision  if  convinced  oT  its  error.  Co»- 
stiluted  as  our  courts  are,  the  wonder  is,  in' every  ^eneroua  ipind, 
not  that  po  many,  but  ttiat  so  few  of  the  many  thousand  adjqdica- 
tiope  made  by  the  circuit  judges,  should  be  ^orapl^ned*  o£  The 
general  acquiesce!)! ce  and  contentment  of  clients  and  counsel,  re- 
fle«C*the  highest, credit  and  compliment  on  that  bench. 

The  Jirst  jury  then,'^^  1841,  in  the  language  of  the  coilimon 
law  -havipg  been  charged  with  this  cause,  or  it  being  stbrnittefl  i6 
tlfe  jyry  in  terjAs  of  6!ir  Cbde,  and  a  voile  pro^qui  having  been 
^Bntered  by  the  solicitor  on  the  bill  of  indictment,  without  Ihe  coA- 
setit  oC  theMefendant^  and  *the  record  disclosing  no  n€ce$sify  (br 
this  discK*ikrge,  we  are  unanimously  of  *tbe  opinion,  that  the  ^e^- 
darit  could  not  be  put  on  hiq  trial  a  second  time  for  the  teme  of* 
fehce.  And  that  in  all  such  leases,  discharge,  and  acquittal  jib 
synonymous  terms. 

Judgment  reversed. 


Kob  9wF^i-NATRANiEL  C.  RoBBTFfs  and  Georoe  FiBLt,  plaJufiA 
in««rror,  vi%  William  M»uNT,*adj»inistratorof  JoM  W.  Bnbwif, 
deceased,  BENJAiiiiif  Cone,  James  P.  Holmes,  aad  JoHif  W.  Si;i^ 
LITE,  defendant?  in  error. 


[1.1*  A  court  oCeqirity  infill  not  relieve  against  a  jadgment  at  law,  anfeaathe  c 

in  tl]e  judgment  can  show  he  hpd  i^  ^ood  defence  of  which  li»Waa  aotkely  igto- 
rant  while  the  suit  at  law  was  pending'agoinst  him ;  o^unless  hit  waa  prevented 
froni  atailing  himielf  of  his  defence,  by  fraud,  or  accident,  or  the  act^of  the  Sd^ 
yers^  party,  ummixeJ^  with  ne^igenee^  9t  /mult  on  Aw  pwU  . ' 

Bill  ibr  discovery,  relief,  and  injunction  to  st|y  k  judem^iit  mA 
y^MMP*  <^t  l&w,  and  demurrer.  From  IBarty  Superior  Cr^iirt 
^        jMrheaEdtodovetTuled.  J-udge  WabbbI^  presMfiagC^  A^gdk 
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Nathaniel  C.  Robbins,  one  of  the  plaindflfs  in  error,  instituted 
an  action  at  law  in  said  Superior  Court,  against  the  defendants  in 
error,  upon  a  note  for  $1000,  payable  to  the  order  of  John  Dill, 
at  the  Apalachicola  office  of  the  Southern  Life  Insurance  and 
Trust  Company,  and  indorsed  in  blank  by  Dill  to  George  Field,  the 
other  plaintiff  in  error,  and  by  him  to  said  Robbins.  At  the  Oc- 
tober Term  1843  of  the  Court  below,  being  the  trial  term  of  the  ac- 
tion, the  defendants,  by  their  counsel,  confessed  judgment  to  the 
plaintiff,  Robbins,  for  the  amount  of  the  principal  sum  due  by  said 
note,  with  interest  and  costs  of  suit,  reserving  the  right  of  appeal ; 
and  judgment  was  regularly  entered  up  and  signed  by  the  plain- 
tiff's  counsel  No  appeal  having  been  taken  by  defendants,  exe- 
cution was  issued,  and  after  the  dismissal  of  a  former  bill  and  inp 
junction  enjoining  the  plaintiff,  upon  demurrer,  the  present  one 
was  filed,  and  the  injunction  granted  and  served  on  the  plaintiffs. 

The  bill,  after  reciting  the  facts  of  giving  the  note,  the  institution 
of  the  suit  thereon  against  them,  and  the  confes^on  of  judgment 
by  their  counsel,  goes  on  to  allege,  as  was  stated  in  their  pleas, 
that  the  note  sued  on,  was,  at  maturity,  the  property  of  the  com- 
pany at  whose  office  it  was  made  payable;  that  the  said  Insu- 
rance and  Trust  Company  had  become  great\y  embarrassed,  even 
before  the  maturity  of  the  note,  and  their  bills  were  at  a  discount; 
that  they  soon  afterwards  entirely  failed ;  that  the  defendants  had 
tendered  the  bills  of  said  company,  which  they  had  on  hand  at 
the  time  of  said  note's  maturity,  but  which  the  company  refused 
to  receive ;  that  the  plaintiff  in  error.  Field  was  President  of 
said  company,  and  that  on  one  occasion,  while  the  said  action  at 
law  was  pending.  Field  offered  to  receive  a  part  of  the  amount 
due  by  said  note,  in  the  biUs  of  said  company,  provided  they 
would  pay  the  balance  in  funds  equal  to  specie,  at  that  time ; 
which  they  refused  to  do.  The  defendants  also  plead  the  bills  of 
said  company  as  a  set-off,  and  insisted  by  their  bill  that  their  de- 
fence ought  to  be  allowed. 

They  allege,  that  when  they  confessed  judgment,  it  was  their 
intention  to  enter  an  appeal,  and  file  a  bill  in  equity  for  the  pur- 
pose of  getting  in  their  defence,  &c.  That  after  the  confessioUp 
the  defendant  Sutlive  was  deputed  by  the  other  defendants  to  pro- 
ceed to  the  clerk's « office  at  Blakely,  to  enter  the  appeal  within 
four  dayi  from  the  judgment  of  the  court;  that  Sutlive 
dingly  proceeded  to  the  clerk's  office,  called  upon  the 
with  the  necessary  security,  but  Holmea,  another  of  the  T 
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ants  at  the  time  of  confession  of  judgment,  having  paid  the  costs 
and  taken  a  certificate  from  the  said  cleric  as  a  pre-requisite  to 
the  obtaining  of  an  injunction  in  said  case,  and  having  so  in- 
formed the  clerk,  when  the  said  Sutlive  called  upon  him  to 
enter  the  appeal,  the  clerk  supposed  that  it  was  an  injunc- 
tion bond  which  he  wished  executed,  and  not  being  well  versed 
in  the  forms  and  requisites  of  such  bond,  requested  the  said 
Sutlive  to  return  home  and  get  one  of  the  attorneys  to  draw 
the  bond,  and  send  it  down  afitei*wards,  stating  that  that  would  be 
all  sufficient ;  and  the  said  Sutlive  being  ignorant  of  the^necessity 
of  entering  an  appeal  in  the  case,  though  sent  for  that  purpose,  re- 
turned home  without  entering  the  same ;  which  was  unknown 
to  the  residue  of  the  complainants  until  the  time  for  entering  the 
said  appeal  had  elapsed. 

The  bill  was  demurred  to  on  the  following  grounds : 

1st.  That  said  bill  and  injunction  is  the  same  in  substance  as  the 
one  which  was  dismissed  upon  demuiTer,  and  between  the  same 
parties,  and  contains  no  new  equitable  matter  of  defence  from  that 
contained  in  said  bill,  which  was  returned  to  the  last  term  of  the 
Court,  and  which  was  demuiTed  to  and  dismissed  upon  argument 
of  said  demurrer ;  and  the  order  of  the  Court  is  upon  the  records  of 
said  Court  dismissing  said  bill,  and  ordering  the  sheriff  to  raise  the 
money  on  the  execution  which  was  attempted  to  be  enjoined  by 
said  bill. 

2nd.  That  there  is  no  equity  contained  in  said  bill,  whereon  the 
court  of  equity  can  g^ant  relief. 

3d.  That  the  complainants  had  a  full  and  adequate  remedy  at 
common  law. 

4th.  That  there  was  a  confession  of  judgment  in  the  action  %t 
common  law  by  the  complainants'  counsel,  and  judgment  entered 
and  execution  issued  thereon,  which  is  attempted  to  be  enjoined 
by  said  bill,  and  that  there  was  no  appeal  from  said  confession  of 
judgment;  and  that  complainants  failed  or  neglected  to  avail 
themselves  of  their  defence  at  common  law ;  a  court  of  equity  can- 
not and  will  not  now  set  aside  a  solemn  and  formal  judgment  of  a 
court  of  competent  jurisdiction,  except  for  fraud,  accident,  or  mis- 
take, which  is  not  pretended,  or  attempted  to  be  charged,  in  said 
complainants'  bill. 

5th.  That  a  court  of  equity  will  not  intercept  or  enjoin  a  man- 
date of  ft  eourt  of  common  law,  when  there  is  a  common  law  rem- 
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edy ;  nor  compel  the  plaintifif  to  receive  any  other  money  in  pay- 
ment oi^  fieri  faciai  but  constitutional  cuirency. 

Whereupon,  after  argument  of  counsel,  the  Court  below  over- 
ruled the  demurrer  and  sustained  the  bDl.  To  which  decision  of 
the  Court  the  counsel  for  the  plaintiffs  in  eiTor  excepted. 

John  Schlet  for  the  plaintiffs  in  evror ,  ex  parte  ;  no  counsel  ap- 
pearing for  the  defendants. 

The  points  to  be  made  in  the  above  stated  case  are,  that  the 
Court  below  erred  in  overruling  the  following  grounds  of  demurrer 
in  said  case,  to  wit : 

1st.  That  it  is  the  same  bill  and  injunction  in  substance,,  and  be- 
tween the  same  parties,  and  contains  no  new  equitable  matter,  from 
that  contained  in  a  bill  which  was  returned  to  the  last  term  of  the 
said  Court,  and  which  was  demurred  to  and  dismissed,  upon  argu- 
ment of  said  demurrer ;  and  the  order  of  the  Court  is  upon  the  re- 
cords of  said  court  dismissing  said  bill,  and  ordering  the  sheriff*  to 
raise  the  money  upon  the  execution  which  was  attempted  to  be  en- 
joined by  said  bill ; 

2nd.  That  there  is  no  equity  contained  in  said  bill  whereupon 
a  court  of  equity  can  grant  relief; 

3d.  That  the  complainants  had  a  full  and  adequate  remedy  at 
common  law; 

4th.  That  there  was  a  confession  of  judgment  in  the  action  at 
codimon  law,  by  the  complainants'  counsel,  and  judgment  entered 
thereupon  and  execution  issued,  which  is  attempted  to  be  enjoin- 
ed by  said  bill,  and  that  there  was  no  appeal  from  said  confession 
of  judgment ;  and  that  complainants  failed  or  neglected  to  avail 
themselves  of  their  defences  if  they  had  any,  at  common  law ;  and 
a  court  of  equity  cannot  and  will  not  now,  set  aside  a  solemn  and 
formal  judgment  of  a  court  of  competent  jurisdiction,  except  for 
fraud,  accident  or  mistake,  which  is  not  pretended,  or  attempted  to 
be  charged,  in  said  complainants'  bill ; 

5th.  That  a  court  of  equity  will  not  intercept  nor  enjoin  a  man- 
date of  a  court  of  common  law^  when  there  is  a  common  law  rem- 
edy ;  nor  compel  the  plaintiff*  to  receive  any  other  money  in  pay- 
ment of  9k  fieri  facias  but  constitutional  currency. 

To  support  the  above  points  the  plaintiffs'  counsel  in  error  rely 
upon  the  following  authorities,  to  wit ;  The  Statutes  of  the  State  ^ 
Georgia  of  1811  muL  1842;  King  vs.  Wiisam,2  CampMlSi 
^  AHem,  15  Mass.  R,  433;  25  Weiul.  R.  411 ;  15  id.  640  v  f 
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494;  1  Kelly R.  306;  2 idA34 il  Murphy R.  10;  I  Story Eq.Ul to 
120,  159,  160,  161 ;  4  John,  Ch.  R.  569  ;  Foster  S;  others  yb.  T.  M. 
Wood,  6  John.  Ch,  R,  87  ;  Lansing  vs.  Eddy,  1  John.  Ch,  R.  49,  51, 
320  ;  3  John.  Ch,  jK,  351  to  357 ;  1  id.  543,  91,  99. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

This  was  a  bill  filed  by  the  defendants  in  error,  to  be  relieved 
against  a  judgment  at  law  obtained  against  them  by  one  of  the 
plaintiffs  in  error,  Nathaniel  C.  Robbins. 

There  was  a  demurrer  to  the  bill,  in  the  Court  below,  for  want 
of  equity,  which  demurrer  was  overruled  by  the  Court ;  whereupon 
the  plainti£&  in  error  excepted,  and  now  assign  the  same  for  error 
here. 

Have  the  complainants  by  their  bill  made  such  a  case  as  will 
entitle  them  to  be  relieved  against  the  judgment  at  law,  according 
to  the  rule  established  by  this  court,  Bostvnck  vs.  Perkins,  et  al, ; 
1  Kdly  R.  130 ;  and  in  Stroup  vs.  Sullivan  Sf  Black ;  2  Kelly  R. 
279  ?  We  think  not.  In  both  these  cases  we  distinctly  recog- 
nised the  doctrine,  that  when  a  judgment  has  been  rendered 
against  a  party  by  a  court  of  competent  jurisdiction,  it  fixes  his 
liability  to  pay  it,  unless  he  can  show  that  he  had  a  good  defence  at 
law,  of  which  he  was  entirely  ignorant  while  the  suit  at  law  was 
pending  against  him,  or  unless  he  was  prevented  from  availing 
himself  of  his  defence,  by  fraud,  or  accident,  or  the  act  of  the  ad- 
verse party,  unmixed  with  negligence  or  fault  on  hit  part;  that  he  is 
bound  to  JuU  diligence;  that  his  neglect  in  one  court  will  not  be 
allowed  to  give  him  a  right  in  that  court,  or  another;  that  when- 
ever a  suit  is  instituted  agaitist  a  party,  it  is  his  duty  promptly  to 
defend  it,  if  he  has  any  defence  to  make,  at  the  proper  time,  and  in 
the  proper  manner ;  and,  if  he  fails  to  do  so,  and  judgment  is  ren- 
dered against  him  in  consequence  of  his  negligence,  a  court  of  equity 
has  no  power  to  relieve  him. 

What  is  the  defence  of  the  defendants  to  the  judgment  at  law  t 
They  desire  to  plead  as  a  set-off  to  the  plaintifTs  demand,  the  bills 
of  the  Southern  Life  Insurance  and  Trust  Company.  What  is 
the  ground  of  their  application  to  a  court  of  equity  to  enable 
them  to  make  this  defirace,  as  stated  in  their  bill  of  complaint  t 
Why  that  they  confessed  judgment  on  the  first  trial  for  the  full 
amount  of  the  plaintiff's  demands,  reserving  the  right  of  appeal; 
that  after  the  confession  of  judgment,  SutUve,  one  of  th^  defendants. 
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vras  deputed  bj  the  others,  within  the  fbur  day«  allowed  fbf  0j)tei 
the  app^ai,  to  enter  the  same  in  the  clerk's  office.  When  Sot)M 
called  on  thie  cleA  te  enter  the  %ppdal,  the  clel'k  suppoted  it  was  M 
injunttmn  4>6nd  which  he  Wished  exedutecT,  and  not  being  well 
Tera^d  in  the  forms  ^nd  requisites  of  Quch  bond,  'requested  di8 
acid  SotiiTcf  to  retam  hocne  and  got^ofte  of  the  attorneys  to  draw 
the  bond  and  aend  it  down,  afl«n¥atlds  stating^  that  would*  \m  aH 
sufficient;  and  the  said  SutHve  being  ignordnt  of  U^  necettiijf  iff 
eniering  m0  appfal  tn  the  ctue^  thfi^gk  aenl  for  thai  purpose,  reimned 
home  without -enteiFhug  ike  tame,  which  was  unknown  to  the  dtber 
defendants  until  the  time  for  entering  the  anpeal  had  etpit^. 
The  alleviation*  atnounttf  to  ^his,  8tript*of  all  the  ditipery  thrown 
afH»ua<iUit  by  the  dranghtsmaii  of  the  billj  that  the  other  defenditfiti 
intrust^  Sutlive;  theif  cd-defendant,  to  enter  the  appieal,  atid  be 
beings  ignorant  of  the  neceseity  of  entering  an  appeil  in  the  eeme^ 
though  tent  for4hat  purpote,  fettled,  and  neglected  todow."  Vfhotie 
fadit  was  it  tbat  the  appeal  was  not  entei^d  ?  Oa'u'  it  bf  said  ihm  An 
faMure  <to  ant^r  an  appeal  was  unmixed  toifh  wegUgekee  or  fm^  0A 
thefurt  t>f  the  defendants  to  the  judgment  at  law  f  We  i^pti^  « 
heftd'aot,  Mid  tbe^^ore  ifae  judgment  of  the  Cdlu^  Vstow  most  Bi 
reversed.  .  ^.  •      '  . 

Jiiym^nt  refersed.    ,     •    f  .   * 


No.  10. — John  Dill  and  Ja^ies  Buchannon  and  others,  pkintift 

iq  error,  vt,  Gabriel  Jonbb,  di^ftodnnft  in  errata'  ***       ,, 

f 

[1.]  A  declaration,  witl|  the  •common  eoants  for  BMDey  had  aod  >rteetv«dk  vifk  ftr 
monej  ^d,  laid  out  and  expended,  without  specification  hj  bill  of  particalan 
orotberw^  on  what  account  ipecially  it  was  received  or  paid  out^  ia  deleoiive ; 
toot  icW  aaeb  a  dbfisct  aa  is  amendAle ;  and  being  cured  by  a  rerdict,  hi  not  'food 
iaanest.  •    ••  *  «       •  * 

'     '  ••        •  •     •        .       •  •  ' 

notion  jok  Jirrest  of  JudgmuBUt    ^efote  J«dga  Wabsbii.  ^  fa 

Early  Superior  Court.    April  Term,  1847, 

•  •  ■  •  '       •# 

This  was  an  action  of  asaumpsit  brought  by  tba  daiw^iiii  tai 

error,  agiiiiat  DiH  and  Buchannon,  two  of  tbe  plaintifi  ia  JRor, 
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ing  4wa  counts,  one  of  which  was  for  mouey  haJ  ati4  •ecaiv- 
^«^  aad  tlw  other  lor  nftoliey  laid  iTUC  ^nd  axpended^  iyi&ott$  aHy 
ilUl  -of  porticohmi  boing  attachied  to  the  de^broiVHi, 

Atlk^  ApcH'^erai^  1845,  of  Early  Supeiiov  Couit^laU  «te 
«vftis  tiied.*aft  the  ^ippeal,  and  'a-^rdicttand  judgm^t  refideved 
m  favour  of  Jonea  for  SlOQg  piincipat^  and  S197  intefoBt  with 
t4iU^J^^nU  paidfKH  and  ftuelMiimon  ^ad  their  Becurkiea  «a  llie 
appe.aL  r    \ 

AfVerwarda,  at  April  -Term,  1647,  of  the  Couit  below,  Jttdg« 
Wafrct^  preaidiDgfihe  couyael  for  the  plainCifiii  in  error  mo^ed 
«B  arrest  of  ik^  judgment,  alleging  that  t^e  dedaration  in  'said 
iaBe,.oontaiD^d  no  ^pfficienl cauae  of  action  ther^a  set  fbttk  Co 
aotfeeria&a  judgment  to  be  rendered  thereon ;  the  saMe  «oiitakH 
ipg  two  c^Hinta,  the  cAie  ohargipg  the  defendants.  Dill  albd^Btich- 
MfmoMf  fiiv  Ai%o^y  hadhand  reoehred  to  tSe  use  of  tltf  plaintiff,  the 
eth«r  cbaigiof  {pr  n^inuch  mciti'ey  .before  that  time  laid  o«t  iMd 
^tpMAeA^t»^tLfd  f(M>  Che  \^e  of  said  Dill-an^  Buehanfion ;  wkbant 
«eUiB|f  foalfi  aity  .bi0  fif  iMLrticttlars  froio  whom  thf  mon^  ifas 
had  ^ii4  veceive^*  onto  whom  the  same  was  IM  4>iit  and  eignend- 
ii^,  oer  4n  9Aj'mim»x  plainly  and  fully  sening  fordi  th«  plaii^Wn 
said  cause  of  att?on.  -    • 

The  motion  was  argued  and  overruled  by  tbe  Ceott.l^riiW,  the 
Court  vefusing  to  threat  the  judgment.  To  which  deciiioii  the 
counsel!  fo^  fhe  plaintiffs  in  error  excepted^  • 

Jones «ndC^RiTHenfl»for  the  plaintiffs  iti'error,  cited,  Jkdicuay 
Avtof  1799;  %hn6on  ts.  BattimgaU,  I  Kelly  68  i  BEthmm  r%  JSni- 
ner,  3  Kjfly  169.  *        '  • 

Bo|rcQjCai[  the  tfeftodant  in  errcqr, 

4  S^  Ai  Cmtrt.^HifttWT,  J.  dellTering  the*  opinion. 

,T)9s /was  a  motion  to  s^  aside  «  T^dhct  and*  judgment,  on  the 
ground  that  ihe  plaintiflf  had, not  set  Jforth  k  sufficient  csiiae  of 
,  actiov^  The  writ  contained  the  common  counts  fof  money  hsid 
«&d  ae^anoed^  md  for  money  paid,  laid  out  and  expended^  wfthout 
specifying  by  bill  of  l||articulars  or  otherwise,  wberein^ithe  money 
was  had  and  received^  or  on  what  account  it  was  paid,  kid  out 


4* 


AMEBICUS."  JULY  TERM,  1847.  81 

Dill  and  othen*  r«.  Jones. 

In  Murphy  vs.  Lawrence,  2  Kelly,  258;  we  lay  down  [1.1. 
this  fundamental  law  of  pleading,  to-wit :  "  The  facts  must  be  bov^ 
plainly,  fully  and  distinctly  set  forth,  as  to  infoim  the  oppo- 
site party  of  the  grounds  of  the  plaintiff's  action,  to  enable  the 
jury  to  find  an  intelligible  and  complete  verdict,  and  to  enaUe  the 
court  to  declare  distinctly  the  law  of  the  case."  This  rule  was 
declared  with  reference  both  to  our  statute,  and  the  con^mon  law. 
We  can  not  find  a  better,  upon  principle,  or  by  reference  to  au- 
thority, and  are  unwiUing  to  modify  it.  1  Chitty  Pleadings, 
215,  216;  Cawp.  682 ;  6  East.  422  ;  1  KeUy,  70 ;  2  id.  258. 

According  to  this  rule»  this  writ  is  defective,  it  does  not  with 
sufficient  distinctness,  clearness,  and  fulness,  set  forth  the  plaintiflfs 
cause  of  action. 

In  Murphy  vs.  Lawrence,  we  have  established  this  further  rule 
of  pleading,  to  wit  t  "  Where  the  declaration  shows  a  title  or  cause 
of  action  defectively  set  forth,  the  deficiency  is  not  good  in  artest  of 
the  judgment,  hut  will  be  cured  by  a  verdict."  2  Kdly,  260l  261. 
Such  a  declaration  is  therefore  amendable.  In  this  writ,  the  counts 
show  a  cause  of  action,  but  defectively  set  forth.  Money  had  and 
received  to  the  plaintiff's  use,  or  paid,  laid  out  and  expended  for  the 
use  of  the  defendant,  is  a  good  cause  of  action ;  but  the  setting 
foith  is  defective  in  the  particulars  complained  of.  If  the  cause  of 
action  be  defective,  then  it  is  not  amendable,  and  it  is  good 
ground  to  arrest  the  judgment.  1  Chitty  Plead.  319;  1  East.  209, 
210  ;.  2  Saund.  352,  note  3  ;  2  Burrow  900;  Doug.  6S7,  note  g  Sfh; 
1  Saund.  228,  h:  16  Pick.  128;  6  Id.  409;  5  Mass.  306;  7  id. 
169;  10  id.  316. 

A  furth/sr  rule  established  by  this  Court  is,  that  all  amendable 
defects  are  cured  by  verdict.  Bond  vs.  the  Central  Bank,  2  Kelly, 
100;  Goodlow  vs.  PoUs,  Cooke  R.  399;  3  Cowen  R.  662; 
3Fairf.U. 

The  plaintiff  ip  error  was  too  late  with  his  motion  to  arrest  the 
judgment.  I  am  glad  that  in  this  case  we  are  enabled — st4tre 
decisis. 

Let  the  judgment  below  be  affirmed. 


TOL.  in.  11 
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,  t    .* 

Johnson  v»,  Beinis. 

,No.  11.— rSAinTEL  JoHNsoN,  plaio  tiffin  error,  ««.  Chablbs  F. 
Bbmis,  defendant  in  error. 

Upon  error  firom  Early  Superior  Comt. 

Diminution  of  the  record  suggested  on  behalf  of  the  defendant 
in  error,  and  the  case  consequently  continued. 

The  following  is  the  proceeding  had  under  the  suggestion  as 
taken  from  the  minutes  of  the  Supreme  Court : 

''  Samuel  Johnson,  plaintiff  in  error,  vs.  Charles  F,  Behis, 
defendant  in  error.    From  Early  Superior  Court. 

**  It  appearing  to  the  Court  that  the  trafiscript  of  the  ^ecof^  in 
the  above  stated  case  is  not  complete,  and  that  .objections  have 
been  waiSe  under  oath  by  tfie  counsel  of  defendant ; 

"  It  is  oixlered  that  a  ceitiorari.  do  issue,  directed  to  &e  clerk 
of  the  Superior  Court  of  Early  County,  requiring  him  te  certify 
and  send  up  a  complete  transcript  of  the  entire  record  in  the 
above  case,  to  the  next  Junuary  Term  of  this  Court,  to  be  held  at 
Talbotton,  on  the  fourth  Monday  in  January  next ;  and  that  tbie 
cause  stand  continued  until  that  time." 

Sturois,  for  plaintiff  in  error. 

Jones  &  Cjaithers,  for  defendant  in  error. 


No.  12. — Bryan   Sheffiei«d   and  others,  plaintiffs   in  error,  V9m 
Jesse  Collier,  defendant  in  error. 

[1]  A.  and  B.  were  joint  tenants  of  a  lot  of  land.  No  partition  had  been  made  be- 
tween them.  It  was  underetood,  howeyer,  that  A  ehould  have  the  east  and  B 
the  we.'tt  end  of  tlie  trac^  B  agreed  that  'A  might  erect  a  mill  on  his,  A*s  haUV 
and  cut  as  much  timber  off  the  west  half,  and  overflow  as  much  of  the  land,  aa 
might  be  necessary  for  that  purpose.  Afterwards  B  sold  to  C,  the  latter  ha¥iii|f 
agreed  czprestly  with  A,  to  abide  by  thite  stipuUtioiit,  which  B  exacted  of  hini 


AMERICUS,  JULY  TERM,  1847.  89 


Sheffield  and  others  vm.  Collier. 


before  he  could  conBent  to  sell.  After  the  dam  waa  partly  congtructed,  and  tini- 
bcn  collected  for  the  building  the  mill,  C  soldHa  D,  who  shortly  thereafter  noti- 
fied A  to  discontinue  the  work ;  and  upon  his  reftisal  brought  his  action  of  tr«s- 
I»ss,  for  the  overflowing  of  his  land  by  the  back-water.  Held,  that  under  the 
circumstances  the  action  could>ot  be  maintained,  and  thfct  the  original  parol 
agreement  could  not  be  revoked,  after  it  had  been  executed  at  the  defendant's  ex. 
pense. 

Trespass  for  overflowing  plaintiff's  land.  Tried  before  Judge 
Warben.    In  Early  Superior  Court.    April  Term,  1847. 

For  the  facts  of  the  case,  and  the  questions  made  and  decided 
below,  see  the  opinion  delivered  by  the  Supreme  Court 

Tatlor,  Schley,  and  De  Graffenreid  for  the  plaintiffs  in 
error. 

Mr.  Taylor  submitted  the  following  brief  of  points  and  author- 
ities: 

Without  the  coq^ent  of  the  adjoining  proprietors^  onacumot 
divert  the  quantity  of  water  below,  nor  throw  back  upon  those 
above,  without  a  grant  or  an  unintemipted  possession  of  twenty 
years.  3  KaU  Cam.  353>-  2  John.  Ch.  R.  162. 

The  right  to  overflow  the  lands  of  another,  is  an  incorporeal 
hereditament,  and  must  exist  by  grant  or  prescription.  Taylor 
vs.  Hampton.'^  M'Cord  R,  98;  1  Crahh  Law  of  Real  Prop,  251, 
254,  264,  300,  301. 

Every  proprietor  of  land  through  which  a  water  course  runs,  is 
entitled  to  the  use  of  it,  provided  his  own  use  be  not  inconsistent 
with  the  use  of  another,  either  above  or  below.  Nor  can  the  pro- 
prietor below,  throw  back  water  upon  him  above,  without  his 
license  or  consent,  Omdvany  vs.  Jaggen^  2  JHiS,  S.  C.  R,  634; 
t&.  387. 

To  throw  back  water  upon  another's  land,  is  an  (easement, 
which  can  be  created  only  by  grant  or  prescription.  1  Crabh, 
300;  2  Black.  Com.  121;  Angdl  an  Water  Courses,  57,  58; 
I&wlms  vs.  Shippam,  11  Eng.  Com.  207 ;  3  Kent,  321,  322,  353 ; 
4  Eaa.  107  ;  Gilbert  Evu  112. 

The  right  to  overflow  the  lands  of  another  is  such  an  interest 
in  lands  as  must  be  created  by  writing,  under  the  first  section 
Statute  of  Frauds.  Thompson  vs.  Gregory.^  John.  R.  81;  upon  the 
fiMath]groand. 

Towns,  Rbese^  &  Sullivan  &  Moobe  for  the  defendant  mj 
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By  the  CourU — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  trespass  tried  before  my  brother  Warren, 
at  the  last  April  Term,  1847,  of  the  Superior  Court  of  Early 
County. 

Benjamin  Collier,  and  his  brother,  Jesse  Collier,  the  defendant, 
had  been  joint  tenants  of  the  land  upon  which  the  trespass  wa9 
alleged  to  have  been  committed.  In  September,  1843,  Benjamin 
Collier  sold  and  conveyed  by  deed  his  interest  in  the  premises  to 
one  William  Tuten,  at  the  same  time  informing  the  purchasilsr 
that  he  had  agreed  with  his  brother  that  he  might  erect  a  mill  on 
the  land,  and  requiring  of  Tuten  to  see  bis  brother  and  get  his 
consent  to  the  sale.  This  was  done — Tuten  had  an  interview  with 
Jesse  Collier,  who  agreed  that  Benjamin  might  dispose  of  the 
west  half  of  the  lot  of  land,  upon  condition  that  he  should  be  per* 
mitted  to  cut  as  much  timber  off  of  the  said  west-half  as- should  be 
necessary  to  build  the  mill,  and  to  overflow  as  much  land  by  back- 
water, as  should  be  required  for  the  mill.  Tuten  expressed  himself 
satisfied  with  these  terms,  and  the  contact  was  accordingly  con* 
summated.  In  January,  1844,  Tuten  sold  to  the  plaintiff,  Bryan 
Sheffield,  and  told  him  of  the  privileges  extended  to  Jesse  ColKer, 
but  represented  to  Sheffield,  that  they  were  to  continue  only  while 
he,  Tuten,  owned  the  land.  Sheffield  inquired  if  this  license  was 
inserted  in  the  deed,  and,  being  answered  in  the  negative,  he  said, 
that  he  cared  nothing  about  it.'  He  requested  Tuten  to  say  noihing 
about  this  trade.  Collier  had  commenced  constructing  his  dam  and 
collecting  the  timber  for  the  mill,  when  the  last  contract  was  made. 
It  was  proved  that  Sheffield  must  have  known  that  Collier  was 
erecting  the  mill,  inasmuch  as  he  owned  a  mill  himself  two  or 
three  miles  below,  upon  the  same  stream,  the  road  to  which, 
from  his  residence,  passed  within  one  or  two  hundred  yards  of 
Collier's  mill.  Sheffield  notified  Collier,  after  he  bought,  not  to 
overflow  his  land.  There  are  some  ten  or  .fifteen  acres  of  Sheffield's 
land  covered  by  back-water,  worth  two  or  three  dollars  per  acre. 
There  is  also  a  shoal  or  seat  for  machinery,  very  much  injured  by 
this  back-water,  and  consequently  the  value  of  the  entire  tract 
is  'greatly  lessened. 

The   Court  charged  the  jury,  that   the  parol  license  uAder 
which  Jesse  Collier  acted,  was  sufficient  to  protect  him  from  the 
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trespass  and  on  this  direction  they  found  a  verdict  for  the  defend- 
ant.   Whereupon  counsel  for  Sheffield  excepted  for  misdirection. 

Jliis  is  a  new  question  in  our  Courts,  and  I  regret  sincerely  [1.] 
that,  before  writing  out  this  opinion,  I  have  not  been  able  to  pro* 
cure  Messrs.  Grale  and  Whatley's  very  learned  treatise  on  the  Law 
of  Easements,  and  Brooke's  Abridged  Licerues,  where  the  doc- 
trine involved  is  ably  and  fully^  discussed,  as  I  infer  from  the  late 
case  of  Wood  vs.  headMUer^  13  MeesonSf  Tl^hhj/. 
'  The  general  rule»  no  dpubt,  as  now  settled  is,  that  easements, 
like  all  other  incorporeal  hereditaments,  must  be  by  deed.  .  And  it 
is  laid  down  in  Shepherd's  Touchstone,  p.  231,  and  the  same  prin- 
ciple is -supported  by  the  reported  cases,  that  a  license,  or  liberty, 
cannot  be  created  or  annexed  to  an  estate  of  inheritance,  except 
under  seal.     4  M.  Sf  S,  5Q5. 

The  rule  that  a  parol  license  is  revocable,  admits  of  exceptions 
upon  different  grounds ;  and  one  is,  where  the  license  has  been 
executed,  in  distinction  from  cases  where  it  is  executory  only. 
In  WvUer  vs.  Brockttell,  8  EasL  Rep.  308,  there  wis  a  parol 
license  to  put  a  sky-light  over,  the  defendant's  area,  (which  im- 
peded the  light  and  air  from  coming  to  the  plaintiff*'s  dwelling, 
through  a  window,)  and  Lord  EUenborough,  C.  J.,  said,  ^<  that  it 
was  unreasonable  that,  after  a  party  had  been  led  to  incur  ex- 
pense, in  consequence' of  having  obtained  a  license  from  another 
to  do  an  act,  and  that  the  license  had  been  acted  upon,  that  the 
other  should  be  permitted  to  recal  his  license  and  treat  the  first 
as  a  trespasser  for  having  done  that  very  act.''  That  the  point  was 
new  to  him  when  it  occurred  at  the  trial,  but  that  he  had  since 
looked  into  the  books  and  found  himself  justified  in  taking  the  dis- 
tinction between  a  license  which  is  executed  and  which  is  not 
cottntermandable,  and  one  which  is  only  executory. 

In  Liggins  vs.  Inge  and  another,  7  Bingham,  682,  plaintiff's 
fiober,  by  oral  license,  permitted  defendants  to  lower  the  bank  of 
a  river  and  make  a  weir  above  plaintiff''s  mill,  whereby  less  water 
tban  before  flowed  to  plaintiff*'s  mill :  held,  that  plaintiff  could  not 
sue  defendants  for  continuing  the  weir,  on  the  ground  that  it  had 
been  executed.  And  Tindal,  C.  J.,  in  delivering  the  opinion  of 
the  court,  says — "  Suppose  A  authorises  B,  by  express  license, 
to  build  a  house  on  B's  own  land,  close  adjoining  to  some  of  the 
windows  of  A's  house,^so  as  to  intercept  part  of  the  light ;  could 
he  aftexwttrds  compel  B  to  pull  the  house  down  again,  simply  l^ 
gWiag  notice  that  be  countermanded  the  license  1    Still 
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'  this  is  not  a  license  to  do  acts  whicb  consist  in  repetition,  as  to 
walk  in  a  park,  to  use  a  carriage-way,  to  fish  in  the  waters  of 
another,  or  the  like ;  which  license,  if  countermanded,  the  party 
is  bift  in  the  same  situation  he  was  before  it  was  granted.  But 
this  is  a  license  to  construct  a  work  which  is  attended  with  ex- 
pense to  the  party  using  the  license ;  so  that,  after  the  same  is 
countermanded,  the  party  to  whom  it  was  granted  may  sustain  a 
heavy  loss.  It  is  a  license  to  do  something"  which  in  it's  own  nature 
seems  intended  to  be  permanent  and  continuing.  And  it  was  the 
fault  of  the  party  himself,  if  he  meant  to  reserve  the  power  of 
revoking  such  a  license  after  it  was  carried  into  effect,  that  he  did 
not  expressly  reserve  that  right,  when  he  granted  the  licetise,  or 
limit  it  as  to  duration.  Indeed  the  person  who  authorizes  the 
weir  to  be  erected,  becomes  in  some  sense  a  party  to  the  actual 
erection  of  it,  and  cannot  afterwards  complain  of  the  result  of  an 
act  which  he  himself  contributed  to  effect." 

There  are  four  other  English  cases  usually  cited  in  support  of 
the  principle  that  parol  licenses^  under  circumstances  like  the 
present,  are  iirevocable,  viz  :  Webb  vs.  Paternoster,  reported  in 
five  different  books,  nawely.  Palmer  71 ;  Roll.  143,  152;  Noy,  98; 
Popkam,  157 ;  Godbolt,  282  :  Wood  vs.  Lake,  Sayer,  3 ; .  Taylor 
vs.  Waiers,  7  Taunt.  374 ;  Wood  vs.  Manly,  11  Adol.  Sf  EUis,  34  ; 
Perry  if  Davison,  *5.  But,  as  some  of  these  have  been  overruled  or 
doubtedi  and  the  points  they  decide  are  not  exactly  in  accordance 
with  the  case  before  us,  I  shall  content  myself  merely  with  this 
reference  to  them.  I  am  not  aware  that  the  law  of , the  two 
authorities  to  which  I  have  referred,  and  on  which  our  judg- 
ment very  much  rests,  has  ever  been  questioned. 

In  the  late  and  leading  case  of  Wood  vs.  Leadbitter,  13  Mees,  ff  . 
Wels.  838,  where  the  whole  subject  is  most  learnedly  and  fully 
discussed,  and -where  thecomt  goes  very  far  in  opposition  to  these 
parol  license^,  Winter  vs.  BrockweU  and  Liggins  vs.  Inge,  are 
not  denied  to  be  law.  Baron  Alderson  forbears  to  advert  to  thqm; 
^  or  other  cases  ranging  themselves  in  the  same  category,  as  they 
were^decided  on  grounds  inapplicable  to  the  case  then  before  him, 
and  were  in  fact  admitted  not  to  bear  xipon  it.''  Apd  the  first  of 
these  cases,  to  wit,  Winter  vs.  BrockweU,  is  adverted  to  with  apparent 
approval  by  Parke,  Baron,  in  the  opinion  which  he  delivered  in 
Wallis  vs.  Harrison  and  others,  4  Mees.  Sf  Wds.  638.  He  re- 
marks— **  We  are  not  called  upon  in  this  case,  to  consider  whether 
a  license  to  create  or  moke  u  rail-road,  grranted  by  a  fionner  owner 
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or  the  soil,  is  countermand  able  afler  expense  has  been  incurred 
by  the  license,  which  was  the  question  in  Winter  vs.  BrockwtU; 
for  it  is  not  alleged  that  there  has  been  any  expense  incurred  in 
consequence  of  this  license,  and  therefore  it  remuim  ex^Mtoryy 

No^w  if  these  two  decisions  contain  the  tine  distinction,  (and 
their  authority  has  never  been  impeached,)  then  the  present  action 
was  clearly  not  maintainable ;  for  the  facts  are  much  Wronger  for 
Collier  than  either  of  these  defendants.  In  the  main,  however, 
the  circumstances  are  very  similar. 

The  same  doctrine  is  asserted  in  the  American  cases,  namely, 
that  where  acts  have  been  done  by  one  party,  upon  the  faith  of 
a  license  given  by  another,  the  latter  will  be  estopped  from  revok- 
ing it  to  the  injury  of\the  former,  -and  this  even  if  the  exercise  of 
the  right  given  by  the  license,  is  of  a  nature  to  amount  to  the 
enjoyment  of  an  easement  or  other  incorporeal  hereditament. 

In  Jje  Fecre  vs.  Le  Fevre  and  othert^  4  Serg,  ^T  RavjU  241,  the 
Supreme  Court  of.  Pennsylvania  admitted  parol  evidence  to  prove 
that,  after  the  execution  of  a  deed  conveying  a  right  to  a  watef- 
course  through  the  granted  land  by  courses  and  distances,  ft 
verbal  agreement  was  entered  into  between  the  parties,  for  their 
mutual  accommodation,  altering  the  route  of  the  water-coune, 
ttpoii  ike  ground  that  the  agreement  haJL  been  carried  into  effect^ 
Judge  Duncan  said,  that  it  was  such  an  executed  contract,  as  that 
on  that  ground  chancery  would  restrain  the  defendant  from 
disturbing  the  right :  and  he  refers  to  a  case,  in  2  Eq.  Abr,  522, 
to  establish  what  he  considers  a  very  plain  principle  of  equity 
and  justice.  A  diverted  a  water-course,  which  put  B  to  great 
expense  in  laying  of  soughs,  &c.,  and  the  diversion  being  a  nui- 
sance to  B,  he  brought  his  action,  and  an  injunction  was  decreed 
against  him  from  proceeding,  on  a  bill  filed  for  that  purpose ;  it 
being  in  testimony  that  B  saw  the  work  when  it  was  carrying  on, 
and  connived  at  it,  without«6howing  the  least  disagreement,  but 
rather  the  contrary. 

•  Judge- Duncan  also  cited  the  case  of  Short  vs.  Taylor ,  in  Lord 
Somers'  time,  which  was  thus :  Short  built  a  fine  house ;  Taylor 
began  to  build  another,  but  laid  part  of  his  foundation  on  Short's 
land  ;  Short  seeing  this,  did  not  foi'bid  him,  but,  on  the  contrary, 
▼ery  much  encouraged  it,  and,  when  the  house  was  built,  he 
brought  an  action,  and  Lord  Somen  granted  an  injunction,  -and 
■aid»  it  was  bat  just  and  reasonable ;  for,  being  a  nuisance,  evei^ 
€Otttiiiiiaiic«  is  a  fresb  naisance,  and  bo  he  would  be  ^^er^xui&L^ 
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liable  to  actions,  which  would  be  hard  when  he  was  encourage^ 
by  the  party  himself. 

The  Judge  concludes  with  this  observation  :  ''  A  patrol  Jiceme 
may  be  revoked,  but  if  it  has  been  acted  upon,  and  the  party  put  to 
expense,  it  cannot  be  recalled  and  .the  parly  made  a  tvrong-doer** 

The  case  of  Rerick  vs.  Kcm,  14  Serg,  ^T  Ratd,  267 ;  was  this; 
some  years  before  the  institution  of  thp  suit,  Henry  Kern,  the 
plaintiff  below,  being  about  to  erect  a  saw  mill  on  a  stream,  which 
was  designated  by  the  witnesses  as  the  right  hand  stream,  a  {»etter 
seat  for  the  mill  was  found  by  his  mill-wright  on  what  was  -term- 
ed the  left  hand  stream.  Kein  thereupon  applied  to  Rerick  for 
permission  to  turn  the  water  into  the  left  hand  stream,  which  was 
granted.  In  consequence  of  this  permission,  he  built  4he  saw  mill 
on  the  left  hand  stream.  Without  the  aid  of  the  right  hand 
stream  the  water  of  the  left  hand  stream  would  have  been  wboUy 
insufficient,  but  the  right  hand  stream  alone,  would  have  served  the 
purposes  of  the  mill,  three  or  four  months  during  the  year.  By  a 
union  of  the  two  streams  the  mill  was  rendered  about  a  third  more 
valuable  than  it  would  have  been  with  the  right  band  stream 
alone.  No  deed  was  executed,  nor  was  any  consideration  given, 
but  Kern  in  consequence  of  the  permission  given  by  Rerick,  baik 
a  very  good  mill,  which  did  a  great  deal  of  business,  and  which  he 
would  not  have  built  on  the  left  hand  stream  if  the  permission  had 
not  been  given.  Rerick  diverted  the  water  course,  in  consequence 
of  which  Kern  lost  the  benefit  of  his  mill ;  whereupon  he  brought 
a  ppecial  action  on  the  case,  for  damages ;  and  the  court  luid,  if 
a  parol  license  be  given  witliout  consideration,  to  use  the  water  of 
a  stream  for  a  saw  mill,  in  consequence  of  which  the  grantee  goes 
to  the  expense  of  erecting  a  mill,  the  license  cani^ot  be  revoked 
at  the  pleasure  of  the  grantor ;  and  if  he  divert  the  water  to  the 
injury  of  the  grantee,  the  latter  may  maintain  an  action  against 
him.  • 

Qibson,  Justice,  says  "  The  defence  in  this  case  is  put  on  the 
ground  that  a  mere  license  is  revocable,  under  all  circumstances 
and  at  any  time.  But  a  license  may  become  an  agreement  upon 
valuable  consideration  ;  as  where  the  enjoyment  of  it  must  neces- 
sarily be  preceded  by  the  expenditure  of  money ;  and  when  tlie 
grantei^  has  niade  improvements  or  invested  capital  in  conse- 
quence of  ity  he  has  become  a  purchaser  for  a  valuable  conridera- 
tion.  Such  a  grant  is  a  direct  encouragement  to  expend  moneyt 
and  it  would  be  against  all  ^sonscience  to  annul  it,  as  soon  w  the 
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benefit  expected  from  the  expenditure  is  beginning  to  be  per- 
ceived." 

The  court  take  still  higher  ground  and  maintain  that,  in  all  such 
cases,  equity  would  decree  a  specific  performance  of  the  agree- 
ment. It  is  asked  "  why  should  not  this  be  done  1  That  a  party 
should  be  let  off  from  his  contract  on  payment  of  a  compensa- 
tion in  damages,  is  consistent  with  no  system  of  morals  but  the 
common  law,  which  was  in  this  respect  originally  determined  by 
political  considerations,  the  policy  of  its  military  tenures  re- 
quiring that  the  services  to  be  rendered  by  the  tenant  to  his  feudal 
superior,  should  not  be  prevented  by  want  of  personal  indepen- 
dence. Hence  the  judgment  of  a  court  of  law  operates  on  the 
right  of  a  party,  and  the  decree  of  a  court  of  equity  on  the  per- 
son. But  the  reason  of  this  distinction  has  long  ceased,  and  equity 
win  execute  every  agreement  for  the  breach  of  which  damages 
may  be  recovered,  where  an  action  for  damages  would  be  an 
inadequate  remedy.  '  How  very  inadequate  it  would  be  in  a  case 
like  this,  is  perceived,  by  considering  that  a  license  which  has  been 
followed  by  the  expenditure  of  ten  thousand  dollars,  as  a  neces- 
sary qualification  to  the  enjoyment  of  it,  may  be  revoked  by  an 
obstinate  man  who  is  not  worth  as  many  cents." 

It  is  usually  conceded  that  the  license  may  be  revoked,  if  that 
which  has  been  erected  under  it  has  been  destroyed.  But  the 
court  in  this  case  held  ''  that  the  license  would  survive  the  erec- 
tion itftelf,  if  it  should  be  destroyed  or  fall  into  a  state  of  dilapi- 
dation ;  that  having  had  in  view  an  unlimited  enjoyment  of  the  • 
privilege,  the  grantee  has  purchased  by  the  expenditure  of  money 
a  right  indefinite  in  point  of  duration,  which  cannot  be  forfeited 
by  non-user,  unless  for  a  period  sufficient  to  raise  the  presump- 
tion of  a  release.  The  right  to  rebuild  in  case  of  destruction 
or  dilapidation,  and  to  continue  the  business  on  its  original  foot- 
ing, may  have  been  in  view  as  necessary  to  his  safety,  and  may 
have  been  an  inducement  to  the  particular  investment  in  the  first 
instance.  The  cost  of  rebuilding  a  furnace  for  instance,  would 
be  trivial  when  weighed  with  the  loss  that  would  be  caused  by 
breaking  up  the  business  and  turning  the  capital  into  other 
channels;  and  therefore  a  license  to  use  water  for  a  furnace 
would  endure  for  ever.  But  it  is  otherwise  where  the  object  to 
be  tccomplished  is  temporary.  Such  usually  is  the  object  to  be 
teeompHdied  by  a  mw  mill-— the  permanency  of  whidi  is  depen- 
TQImIII.  12 
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daot  on  a  .variety  of  circumstances,  such  as  an.  abundance  of 
timber,  on  the  failure  of  which  the  business  is  necessarily  at  an 
end ;  but  till  then  it  constitutes  a  right,  for  the  violation  of  which 
redress  tnay  be  had  by  action.  With  this  qualijicatitm  it  may 
tafdy  he  affirmed^  that  expendijig  money  or  labour  %n  consequence  of 
a  license  to  divert  a  footer  course  or  use  a  water  power  in  a  particu- 
lar way,  has  the  effect  of  turning  such  license  into  an  agreement  that 
wiU  he  executed  in  equity  J* 

The  doctrine  here  laid  down  is  fully  sustained  by  Richer  vs. 
KeUy,  1  Greenlecf  R,  117;  Ameriscoggin  Bridge  vs.  Bragg,  11 
New  Hampshire  R.  102;  Dorrance  vs.  Simons,  2  Root  12.208; 
and  numerous  other  State  authorities,  which  to  avoid  the  imputa- 
tioti  of  pedantry,  I  shall  forbear  citing. 

We  are  then  unable  to  discover  any  error  in  the  opinion,  of  the 
Court,  upon  the  points  that  were  submitted  to  the  jury,  and  have 
come  to  the  conclusion,  that  the  direction  given  upon  the  law  was 
correct,  and  that  if  Sheffield  sustained  an  injury,  still  no  action 
«an  be  maintained  for  the  damage. 
Judgment  affirmed. 


No.  13. — Wiley  Law  and  Jam^s  Parker,  his  security  on  appeal, 
plaintiffs  in  error,  vs.  Hawkins  H.  Nunn,  defendant  in  error. 

[1.]  When  money  is  voluntarily  paid  by  a  Tax  Collector  to  a  County  Treasurer,  by 
mistake,  and  which  was  not  intended  to  be  received  by  tlie  latter  as  belonging  to 
the  county,  an  action  lies  by  the  former  to  recover  it  back,  especially  when  it  does 
not  appear  -the  money  has  ever  been  paid  over  to  the  county. 

£3.]  In  actions  against  agents,  for  money  voluntarily  paid  by  mistake  in  fact,  the  true 
distinction  is,  where  the  agent  has  paid  the  money  over  to  his  principal  in  good 
faith  he  is  not  personally  liable ;  but  when  he  has  not  paid  the  money  over,  or 
before  such  payment  he  has  notice  of  the  mistake,  and  is  required  not  to  pay  it, 
then  be  is  ptnonaUy  responsible,  although  payment  to  his  principal  may  have 
been  made. 

Assumpsit  for  money  had  and  received.    From  Sumter  Superior 
Court.     Tried  before  Judge  Warren.    May  Term,  1647. 

The  plaintiff  in  error,  Wiley  Law,  Inrought  this  suit  against 
Hawkins  H.  Nunn  the  defendant  in  error,  allegmg  in  his  decllir- 
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ation  that  the  defendant  Nunn,  was  indebted  to  him  in  the  sum  of 
two  hundred  dollars  for  so  much  money  'had  and  received  to 
plaintiff's  use. 

In  plaintiff's  bill  of  particulars  attached  to  the  declaration,  it 
appeared,  that  the  two  hundred  dollars  was^paid  to  the  defendant 
as  County  Treasurer  by  the  plaintiff  as  Tax  Collector,  by  mis- 
take ;  that  is  to  say,  the  plaintiff  as  tax  collector  for  the  county  of 
Sumter  for  the  year  1843,  paid  over  to  the  defendant  as  county 
treasurer,  two  hundred  dollars  more  (through  mistake,)  than  was 
due  said  coiffity,  for  that  year ;  and  which  sum  of  two  hundred 
dollars  was  not  intended 'to  be  received  as  belonging  to  -said 
county. 

'  To  the  declaration  containing  the  foregoing  statement  of  facts, 
the  defendant  demurred,  and  the  Court  below  sustained  the  de- 
murrer and  nonsuited  the  plaintiff;  to  which  decision  of  the 
Court  b^low  the  plaintiff  excepted. 

E.  H.  Brown  for  the  plaintiff  in  error,  cited  the  following  au- 
thorities: Gary  vs.  Curtis,  3  How.  255;  1  Salk.  22 ;  2  Black.  R. 
825;  2LardJt.  1217;  Smiti  vs.  Seaton,  Minor  R.  (Ala.)  75-, 
Utiea  Bank  vs.  Van  Gieson,  et  al.  18  John.  485;  Greenway  vs. 
Hurd,  4  T.  jR.  553;  Com.  on  Con.  280;  Story  on  Agency,  303  j 
7  John.  182 ;  Fry  vs.  Lockwood,  4  Cotoen,  454 ;  Ripley  vs.  GiUton, 
9  John.  202;  Young  vA.  Poland,  21  Eng.  C.  L.  215  ;  Morgan  vs. 
Palmer,  9  id.  232;  ^Hawkins  vs.  Hewlett;  1  id.  5;  Clinton  vs. 
Senmg,  9  John.' 370;  1  Sel.  N.  P.  72;  EUioU  vs.  Swartwout,  10 
Peters,  137. 

Dudley  atid  Crawford  for  the  defendant  in  error. 
By  ike  Court. — Warner,  J.  delivering  the  opinion. 

The  plaintiff  in  error  alleges  in  his  declaration,  that  the  defen- 
dant is  indebted  to  him  in  the  sum  of  two  hundred  dollai*s,  besides 
interesL  •. 

In  his  bill  of  particulars  attached  to  the  declaration,  it  appears, 
that  the  two  hundred  dollars  were  paid  to  the  defendant  as  county 
treasurer,  by  the  plaintiff  as  tax  collector,  by  mistake ;  that  is  to 
say,  the  plaintiff  as  tax  collector  for  the  County  of  Sumter,  for 
the  year  1843,  paid  over  to  the  defendant  as  county  treasurer, 
two  hundred  doDars  more  (through  mistake,)  than  was  due  said* 
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county  for  that  year ;  and  which  sum  of  two  hundred  dollars, 
was  not  intended  to  be  received  as  belonging  to  said  county. 

To  the  declaration  containing  the  foregoing  statement  of  facts, 
the  defendant  demurred,  and  the  Court  below  sustained  the  de- 
murrer and  nonsuited  the  plaintiff,  to  which  decision  of  the' 
Court,  the  plaintiff  excepted,  and  now  assigns  the  same  fiir  error 
in  fliis  Court. 

[  1.  ]      The  action  was  brought  to  recover  from  the   defendant 
two  hundred  dollars,  paid  to  him  hy  the  plaintiff,  through  mutake. 

The  argument  for  the  defendant  is,  that  inasmuch  as  it  appears 
from  the  bill  of  particulars,  that  the  plaintiff  paid  the  money  as 
taic  collector,  to  the  defendant  as  county  treasurer,  the  law  pre- 
sumes he  has  paid  it  over  to  the  county,  whose  officer  he  is. 

The  answer  to  this  objection  is,  that  the  defendant,  as  county 
treasurer,  was  not  legally  bound  to  pay  over  to  the  county  any 
more  money  received  by  him  from  the  tax  collector,  than  was  7c- 
galli/  due  the  county.  The  tax  collector  was  chargeable  with  the 
amount  of  the  taxes  assessed  by  the  receiver  of  tax  returns,  less 
the  'amount  of  his  insolvent  list.  The  county  treasurer  was  enti- 
tled to  receive  from  the  collector  the  share  to  which  the  county 
was  entitled  under  the  law,  and  no  more.  The  county  treasurer 
was  bound  to  pay  over  to  the  county  the  amount  actually  due  to  the 
county  by  the  collector,  in  his  hands,  and  no  more.  The  declar- 
ation however  alleges,  that  the  defendant  received,  "  by  mistake 
in  /act,  $200  more  than  what  was  due  said  county  of  Sumter, 
for  the  year  1843,  for  taxes ;  and  which  sum  of  $200  never  teas 
intended  to  he  received  as  belonging  to  said  county**  If  he  did  re- 
ceive $200  more  than  was  due  the  county  for  taxes,  for  the  year 
1843,  (which  the  demurrer  admits,)  and  which  was  never  intend- 
ed to  be  received  as  belonging  to  the  county,  the  law  does  not 
presume  he  has  paid  it  over  to  the  county,  but  has  appropriated 
it  to  his  individual  use.  The  presumption  of  law  is,  that  all  the 
money  which  was  legally  due  the  county  from  the  tax  collector, 
and  which  was  paid  to  the  county  treasurer,  has  been  paid  OTer 
by  him  to  the  county,  for  the  r^on,  it  was  his  duty  as  such  pub- 
lic officer,  so  to  pay  it  over. 

But  does  the  law  presume  that  the  two  hundred  dollars  paid  to 
him  by  miitake  as  such  public  officer,  more  than  was  actually  doe 
the  county  for  taxes,  and  which  was  not  intended  to  he  received  ae 
belonging  to  said  county,  has  been  paid  by  him  over  to  the  county  t 
Wo  think  not ;  for  the  reason  that  the  county  had  no  legal  right  to 
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receive  it,  nor  did  the>  law  impose  any  duty  on  bim  to  pay .  it  to 
the  county. 

The  record  does  not  disclose  the  fact  that  the  defendant  ever 
did  pay  the  two  hundred  dollars  to  the  county ;  and  here  is  the 
error  of  the  Court  below,  in  assuming,  thai  he  had  sa  paid  it,  If 
the  defendant'  has  paid  over  the  money  to  the  county,  he  can 
plead  and  prove  that  fact ;  it  is  a  matter  of  defence  for  him ;  the  law 
does  not  presume  that  he  bas  so  paid  it,  upon  the  statement  made  by 
this  record.  Admitting  that  the  defendant  was  acting  as  the  agent 
of  the  county,  and  did  receive  the  two  hundred  dollars  as  such 
agent,  yet,  oil  the  statement  of  facts  here  presented,  the  plainfiff 
is  entitled  to  his  action  against  him,  for  it  does  not  appear  that  he 
has  ever  paid  the  money  over  to  bis  principal. 

In  such  cases,  the  true  distinction  is,  when  the  money  has  [  2.  ] 
been  paid  vchtntafily,  and  by  mistake,  td  the  agent,  and  he  hoi 
paid  ii  over  to  hit  principal  in  goodjaith,  the  agent  is  APt  liable ; 
but  if  he  has  not  paid  the.  money  over  to  his  principal,  or  before 
he  did  pay  it  over  he  had  notice  of  the  mistake,  and  was  required 
not  to  pay  it,  then  the  agent  is  personally  liable.  Butter  vs. 
Harrison^  2  Cowper  R.  568 ;  Cox  vs.  Prentice,  3  Maule  4r  Selwyn^ 
348 ;  EUiott  vs.  Swartwout,  10  Peters  R.  137. 

There  is  another  class  t)f  cases  however,  where  the  money  has 
been  paid  to  the  agent,  and. by  him  paid  over  to  the  principal,  in 
which  the  agent  Will  be  held  liable  ;  but  these  cases  go  upon  the 
principle,  that  the  payment  was  not  voluntarily  made — that  it  was 
illegally  demanded.  Snmoden  vs.  Davis,  1  Taunton  R,  358  ;  R^ 
ley  VB.  Gdston,  9  John.  R.  201 ;  Clinton  vs.  Strong,  9  John.  R. 
369. 

The  defendant  in  this  case  has  received  two  hundred  dollars  by 
mistake,  of  the  plaintiff's  money,  and  which  was  not  intended  to 
be  rec^ved  by  him  as  belonging  to  the  county  of  Sumter ;  and 
it  not  appearing  that  he  has  ever  paid  any  part  .thereof  over  to  the 
eounty,  we  are  of  the  opinion  that  the  Court  below  erred  in  its  judg* 
ment  in  sustaining  the  demurrer  to  the  plaintiff's  declarationw— - 
Let  the  judgment  of  the  Court  below  be  reversed,  and  the  case 
reinstated. 

Judgment  below  reversed. 
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No.  14. — Dudley  Sneed  and  Isaac  P.  Cock,  plaintiffs    in  error, 
vs,  James  Wiggins  and  Wiley  E.  Jones,  defendant  in  error. 

[l.J  In  a  contract  to  pay  money,  in  which  it  is  exprettly  stipulated  that  the  install 
ments  shall  be  paid  at  specified  timet,  and  that  if  any  one  instafment  is  not 
promptly  met,  the  whole  sum  shall  be  duo  and  payable,  time  is  of  the  essence 
of  the  contract,  and,  if  the  party  agreeing  to  pay  fails  to  do  so,  he  is  not  entitled 
to  relief  in  equity. 

In  Equity.  Bill  and  Answer,  and  motion  to  dissolve  injunction. 
In  Lee  Superior  Court.  May  Term,  1847.  Before  Judge 
Warren. 

The  bill  charged,  that  the  defendant  Jones,  had  obtained  two 
several  judgments  at  common  law  against  the  complainants, 
founded  on. joint  and  several  notes,  given  by  the  complainants 
to  Wiggins  the  other  defendant  in  the  bill.  That  complainants 
were  about  to  appeal  from  said  judgments  to  a  special  jury, 
when  said  Jones  agreed  in  writing  that  if  complainants  would. not 
appeal,  he  would  give  time  on  the  judgments  on  the  following 
terms,  to  wit;  $500  to  be  paid  on  said  judgments  on  the  5th  day  of 
November,  1845,  one-third  of  balance  remaining  due  on  the  1st 
.January,  1847,  one-half  of  remainder  on  1st  January,  1848,  and  the 
remaining  balance  on  the  Ist  January,  1849,  provided  no  other 
Ji.fa.  shpuld  levy  ;  and  provided  further,  that  if  any  of  the  instal- 
ments should  not  be  paid  at  the  times  ^specified,  then  the  said 
Jone^  should  proceed  with  his^^.^o*.  The  $500  instalment  was 
paid  at  the  time  stipulated,  but  the  instalment  to  be  paid  1st  Jan- 
uary, 1847,  yvas  not  paid  until  the  11th  of  February,  1847,  and 
then  wad  not  paid  to  Jones,  bat  to  the  clerk  of  the  court.  The 
bill  charged  that  Wiggins  (whom  the  bill- alleged  to  be  the  true 
owner  of  the  notes,  .and  called  upon  to  discover  that  fact,)  had 
received  the  money  so  paid  to  the  clerk,  and  had,  in  a  conversa- 
tion with  one  of  the  complainants,  recognised  said  payment  as  a 
substantial  compliance  with  the  terms  of  the  agreement  giving 
time,  and  had  fuither  promised  to  take  no  advantage  of  the  failure 
to  pay  at  the  time  specified. 

The  bill  charged  that  Jones  had  ordered  xheji.fas,  to  proceed, 
and  that  they  were  levied.  The  bill  further  charged,  that  the 
complainants  had  a  good  defence  to  the  notes  (for  which  see 
opinion  of  Supreme  Court)  on  which  the  judgment  was  founded, 
which  they  could  have  shown   had    they  appealed;    and  they 
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closed  with  a  prayer  that  the  fi.  fas.  might  be  enjoined,  and  for 
relief,  &c. 

The  answers  admitted  all  the  facts  charged,  except,  they  denied^ 
that  Wiggins  had  recognised  the  payment  made  on  the  11th  of  Feb- 
ruary, 1847,  as  a  substantial  compliance  with  the  agreement,  of 
had  promised  not  to  take  advantage  of  the  failuiie  to  pay  at  the 
proper  time.  And  they  further  denied  all  the  facts  constituting 
the  defence  claimed  by  the  complainants,  to  the  notes.        » 

The  defendants  then  moved  to  dissolve  the  injunction  on  the 
coming  in  of  the  answers. 

The  Court  below  sustained  the  motion  to  dissolve,  and  the  conv- 
plainants  excepted. 

Lton  &  .HiNEs,  for  the  plaintifrs  in  error,  insisted  that  if 
time  is  ever  material,  or  of  the  essence  of  a  contract,  it  is  so  oi^ly 
in  those  contracts  for  the  sale  and  purchase  of  property,  and 
not  then  if  compensation  can  be  made;  but  never  in  contracts  for 
the  payment  of  money.  Eaton  vs.  Lyon^  3  Ves,  692  ;  Harringkm 
vs.  Wheeler,  A  Ves.  186;  Setonva.  SIade,7  Ves.27i;  Wadman'yB. 
Calcrajh,  10  Ves.  67 ;  Sanders  vs.  Pope,  12  Ves.  282  ;  HiU  vs.  Bar* 
clay,  16  F<J».402;  S.  C.  18,F«..  56;  Reynolds  vs.  Pitts,  19  Ves. 
143 ;  Hack  yb,  Leonard,  9  Mod.  91 ;  Cage  vs.  Russell,  2  Vent.  332; 
9  Mod.  22. 

That  in  aU  agreements  or  contracts  for  the  payment  oi  money^. 
having  a  penalty  or  forfeiture  attached  in  case  of  non-payment 
at  a  given  day,  as  in  this  case,  time  is  not  of  the  essence  of  the 
contract,  but  is  designed  merely  to  secure  the  due  fulfilment  of 
the  principal  obligation,  which  is  the  payment  of  the  money.  And 
if  the  party  obtains  hb  money  he  gets  all  he  is  entitled  to.  2  Story 
Eq.  sec.  1313,  1316  ;  Fonb.  Eq.  131,  ch.  6,  sec.  4,  noU  h;  Skinner 
vs.  Dayton,  2  John.  Ch.  535 ;  Peachy  vs.  Duke  of  Somerset,  1  Strange, 
4i)  Duncan  vs.  Dyon,  3  John..  Ch,  356 ;  Benedict  vs.  Lynch,  1  Jokn. 
Ch.  370;  7  Paige,  350. 

That  the  forfeiture  was  waived,  Wiggins  having  received  the 
money  from  the  clerk,  and  no  notice  having  been  given  of  any 
intention  strictly  to  enforce  thQ  agreement. 

That  the  Court  will  not  dissplve  an  injunction  unless  the  denial 
of  the  equity  in  the  bill  is  positive,  or  if  the  answer  is  evasive, 
ot  if  its  statements  are  improbable,  or  if  substantial  justice  cannot 
be  done  wjthout  retaining  the  bill ;  but  will  act  always  according 
to  its  sound  discretion,  to  be  goTemed  by  the  nature  of  the 
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2  John.  Ch.  105;  1  Paige  Ch.  100;  4  Id.  112  j  2  John.  Ch.  204  5 
1  Hopk.  Ch.  148 ;  Dan.  Ch.  Prac.  1341. 

HiNEs  Holt,  for  the  defendants  in  error. 

In  this  case  the  defendants  in  error  insist  that,  the  Court  below 
committed  no  error  in  ordering  the  dissolution  of  the  injunction  of 
the  plaintiflfs  in  error;  and  submit, 

First.  That  when  the  answers  deny  the  facts  and  circumstances 
upon  which  the  equity  of  the  bill  is  based,  the  injunction  will  be 
dissolved. 

Second.  That  courts  of  equity  never  extend  contcacts  beyond 
the  limits  and  terms  embmced  in  them  bjr  the  parties  themselves. 

Third.  That  contracts  for  indulgence  opfoi^iearance,  oi|  the  pay- 
ment of  ascertained  debts,  especially  judgments,  both  in  courts  of 
law  and  equity,  ai*e  to  be  strictly  construed  ;  and  if  the  same  be 
agreed  to  be  paid  by  instalments,  any  failure  to  pay*  an  instalment 
at  the  time  stipultited,  entitles  the  holder  to  proceed  tp  collect  the 
whole,  even  though  certain  of  the  instalments  be  not  due  accord- 
ing to  such  contract. 

Fourth.  That  the  injunction  was  improvidently  granted  in  this, 
to  wit ;  the  complainants  show  themselves  to  have  violated  the 
contracts,  the  benefit  of  which  they  wish,  rendering  no  sufficient 
excuse  or  apology  for  such  violation;  and  are  therefore  not 
entitled  to  any  relief  in  the  nature  of  a  specific  performance.  If 
they  are  entitled  to  any  other  relief,  or  have  sustained  damage, 
they  have  ample  remedy  at  law. 

The  defendants  in  error  further  insist,  in  this  particular  case, 
that  under  the  5th  section  of  the  law  organizing  the  Supreme 
Court,  they  are  entitled  to  have  damages  awarded  them. 

Authorities  cited.  1  Kdli/  Rep.  9 ;  2  Stori^  Bq.  Jur.,  tUle^  Spe- 
cific Performance  of  Personal  Contracts,  sec.  718,  ei  seq. ;  4  John. 
Ch.  Rep.  559 ;  Hatch  vs.  Cobb. 

By  the  Court. — Nisbet,  J.,  delivering  the  opinion. 

This  was  a  motion  to  dissolve  an  injunction  upon  the  coming 
in  of  the  answer,  upon  two  grounds. 

1.  Because  the  equity  of  the  bill  was  fuUy  sworn  off. 

2.  Because  the  time  mentioned  in  the  agreement  for  the  pig- 
ment of  the  money  was  of  the  essence  of  the  contractf  and  the 
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complainant  having,  as  appeared  by  the  bill,  failed  to  pay  at  the 
time,  he  was  not  entitled  to  a  specific  compliance  on  the  part  of 
the  defendant,  in  a  court  of  equity. 

Suits  were  instituted  at  law,  by  Jones,  one  of  the  defendant* 
in  this  bill,  against  the  complainants,  upon  several  promissory 
notes,  given  for  the  purchase  of  lands  and  negi'oeSr'  To  these 
suits  a  failure  of  consideration  in  part,  was  pleaded,  in  thi&,  that 
two  of  the  negroes  were  unsound.  It  was  further  pleaded,  that 
one  of  the  defendants  ha^  received  with  the  family  of  negn)efl 
which  he  bought  from  the  plaintiff*,  an  aged  and  infirm  sla«ve,  Qot 
embraced  in  the  contract ;  that  he  had  supported  her  for  sevend 
years,  and  that  he  was  entitled  to  an  offset  against  the  plaintiff** 
demand  for  her  xnaintenaisce.  At  the  trial  term,  the  defendant* 
confessed  judgment  for  the  {>laintiff,  reserving  the  right  of  appeal. 
Before,  however,  the  appeal  Was  entered,  it  was  agreed  between 
the  parties,  in  consideration  that  the  defendants  vrould  not  appeal, 
that  the  plaintiff  should  give  them  time  upon  the  judgments.  It  wa* 
accordingly  stipulated,  that,  the  defendants,  ii>  consideration  of 
their  forbearing  to  appeal,  and  permitting  judgpient  to  pass  qgaio*t 
them,  should  pay  the  judgment  by  instalments,  and  if  any  ene  of 
the  uutaltnenU  should  not  he  paid  at  the  time  itfeU  due,  the  whole  amount 
should  he  due  and  c6UectMe\  apd  the  plaintiff  might  then  prpceed 
to  levy  and  collect  it.  One  of  the  instalments  falling  due  on  the 
first  day  of  January,  1847,  was  not  paid  at  the  time,  but  was  paid 
on  the.  11th  of  February  thereafler,  to  the  clerk  of  the  court,,  and 
wa*  received  by  the  ,  plaintiff  about  the  20th  of  the  same  mondi. 
This  bill,  alleging  these  facts  and  others  yet  to  be  stated,  wa* 
filed  to  enjoin  the  plaintiff,  who  had  levied  them,  from  proceeding 
on  the  executions  issued  ob  the  judgments,  praying  that  the  offset* 
for  the  maintenance  of  the  old  and  ipfirm  slave  might  be  allowedv 
and  that  an  abatement  be  decreed,  by  reason  of  the  failure  of  the 
consideration  afoi'esaid ;  and  that  the  plaintiff  be  held  to  abide  hif 
agreement 

We  consider  that  there  i*  no  equity  in  thi*  bill  arising  out  of  the 
transaction  anterior  to  the  agreem^t  If  the  defendants  had  a 
good  defence  to  the  notes,  it  was  available  at  law.  They  do  not 
charge  ioabUity  tp  prove  it  without  resort  to  the  conscience  of  the 
plaintiff;  and  if  there-  was  equity  in  the  bill  growing  out  of  the 
failure  pf  consideration  and  the  offset,  it  is  discharged  in  the  answer 
by  a  point-blank  negative.  The  rule  upon  this  subject  is  so  yftSL 
WMknttnnd  that  it  need  not  be  here  repeated  JS«i  1  KMyt  9r 
'TOL.m.  13 
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[1.]  The  only  questioiis  in  this  case  are  these-^was  the  tip§e 
stipulated  for  the  payment  of  the  instalments,  of  the  essence  of  this 
contract  1  If  it  was,  then  the  complainants  in  the  bill  were  bound 
to  abide  it,  and  are  not  entitled  to  come  into  a  court  of  equity  to 
have  the  defendant  enjoined  and  held  to  a  specific  conformity. 
And  did  the  acceptance  of  the  money,  after  the  time  when  it  fell 
duei  by  the  defendant,  waive  the  forfeiture  of  the  contract  by 
the  complainants]  The  complainants  state,  as  an  excuse  for 
their  not  meeting  the  payment  at  maturity,  that  they  supposed, 
from  previous  communications  had  with  the  defendant,  that 
he  did  not  desire  the  money  to  be  paid  at  the  titne  agreed 
upon  in  the  instrument,  and,  if  he  did,  that  he  would  not 
take  advantage  of  their  ikilure,  and  thereforr  made  but  Httle 
preparation  to  pay,  but  expected  and  held  themelves  liable  to 
pay  the  money  when  it  was  demanded.  They  state  further, 
that  no  demand  was  ever  ma^«  All  of  which  excusatory  allega- 
tions are  unequivocally  denied  in  the  a1)swer.  Not  only  so,  but 
the  answer  charges  that  the  complainants,  or  one  of  them,  was 
notified  previou/ily  to  the  instalment's  falling  due  on  the  first  of 
Jtouary  1847,  that  it  wo.uld  be  expected  at  the  day,  and  that 
the  contract  would  be  forfeited  if  it  was  not  paid.  This  denial 
leaved  the  complainants  without  equity,  so  far  as  their  excuse  is 
concerned  for  not  paying  promptly  according  to  their  agreement. 
They  come  into  equity  there^i^,  admitting  their  own  default,  and 
with  no  excuse  for  it.  They  do  not  aver  readiness,  and  eagerness, 
and  anxiety  to  pay.  They  charge  thek  failure  to  pay,  neither 
upon  accident,  fraudy.  not  the  act  of  the  defendant ;  but  say,  that 
payment  on  the  11th  of  February,  after  the  money  fell  duo  in 
January  preceding^  was  a  substantial  (fbmpliance  with  their  con- 
tract ;  and,  if  it  was  not,  the  acceptance  of  the  money  was  a  vmittr 
•f  the  ft)rfeiture,  and  therefore  they  are  still  entitled  to  the  benefit 
tof  the  contract. 

This  is  not  a  contract  for  the  purchase  of  property,  real  or  per- 
sonal ;  itis  a  contract  for  forbearance  to  collect  a  judgment.  The 
consideration  moving  the  plaintiff  in  the  judgment  to  enter  into  it, 
Was  the  declining  of  the  defendants  to  appeal,  by  which  he  got  sol 
earlier  lien;  and  the  consideration  moving  the  defendants,  was 
time  and  the  privilege  of  paying  the  debt  by  instalmenta.  Having 
declinied  to  appeal,  in  consideration  therefor  the  plaintiff  cove- 
nants with  the  defendants,  that  they  shall  pay  the  debt  in  certam 
specified  iostalmentsf  and  they  wid>  tin,  that  if  tbe  xnstalmcrBtB  sni 
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not  met  at  maturity,  the  whole  debt  shall  be  due,  and  that  the 
plaintiff  shall  proceed  to  collect  it.  The  second  instalment  not 
having  been  met  at  maturity,  the  plaintiff  levied  for  the  whole 
debt  Now  the  bill  is  filed  to  enjoin  him,  and  for  the  othet  pur* 
poses  mentioned.  It  is  a  bill  for  specific  performance,  operating 
by  injunction.  That  equity  has  jurisdietibn  for  such*  a  purpose  in 
a  proper  ease  made,  is  not  questioned.  In  all  cases  of  this  sort, 
although  the  court  acts  merely  by  injlmction,  to  prevent' the  breach 
of  the  particular  covenant,  it  in  effect  secures  thereby  a  specific 
performance.  Eden  on  Injunrtions  Ch.2page  27;  lb,  ch.  10,  page 
198;  2Bro.  Ch.  R.6i;  3  Bro.  Pari.  Cos.  374;  4  Id.  395;  Story 
Eq,  Jur. 9ec.l21/  This  analysis  of  this  contract,  and  this  state* 
ment  of  the  form  in  wlfich  the  aid  oi^  the  court  of  chancery  is  in- 
voked, will  be  found  necessary  to  a  •  proper  understanding  of  the 
judgment  we  are  aboufr  to  pronounce. 

The  general  doetrine  is,  that  in  contracts  for  the  purchase  of, 
or  in  relation  to,  real  estate,  time  is  not  of  the  essence  of  the  con* 
tract  The  same  rule  we  think  may  be  considered,  particularly  in 
this  coontiy,  as  applicable  to  contracts  or  agreements  for  the  pur- 
chase of  personal  property.  It  is'  not  necessary  to  the  case  before 
UB  that  we  review  the  numerous  <€ases  upon  this  intricate  ques- 
tion. It  is  not  necessary  for  this  reason,  that  the  discussions  upon 
it 'grow  mainly  out  of  contracts  for  the  purchase  of  property,  and 
this  is  fi0^  a  contract  of  that  kind ;  and  for  the  further  reason,  tbat 
this  case,  if  it  does  fall  within  the  principles  ruling  contracts  in 
relation  to  lands,  falls  also  obviously  within  one  of  the  exception^ 
to  the  general  rule  above  announced.  « 

But,  that  the  curious  reader  may  pursue  the  inquiry  with  facility 
into  the  recesses  of  the  general  doctrine,  we  refer  him  to  the  fbl- 
lowing  authorities :  1  F<mbL  Eq.  h.  1.  ch.  6,  see.  2,  note  e;'  Sugden 
en  Vendart,  ch.  8.  sec,  1,  p,  369,  sec.  4  pp.  375  to  319,  7th  edit.; 
7  Veaey,  Jr.  202;  V  Atlc.  12  j  4  Bro.  Ch.  R,  329;  id.  469; 
4  Vesty,  Jr.  472  note  ;  5  Id.  736  r  7  Id.  265  ;  14  U,  426^  18  Id. 
335;  6  Madd.  R.  19,  25,  26;  1  Sim.  8f  Stu.  590;  2  Id.  29; 
6  Craneh  R.  262;  6  Wheat,  R.  528;  Story  Eq.  Juris,  sect.  776, 
noU  ;  4  DaUas;  345;  4  How.  86;  4  Johns.  Ch.  R.  569  ;  1  Jt}hns. 
Ch.  R.  370;  1  Young  ^  Collier,  415;  1  tLuu.  R,  376;  Jeremy 
Eq.  h.  3,  p.  2,  ch.  A,  pp.  461,  46;^.    • 

I  have  stated,  that  in  contracts  for  the  purchase  of  land,  time  is  net 
of  the  essetvce ;  but  to  this  general  rule  there  are  some  excejp 
Timh  qf  OUemneerfaefrtUraet^i^m  ike  peartm  hei9e4 
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90  treated  it^  or  vfheu  it  is  necesMarUy  90^  from  the  natmre  and 
eircuwutaHces  of  the  contract.  The  authorities  ahready  quoted,  or 
many  of  them,  sustain  this  exception  ;  but  in  its  support  see  par- 
ticularly, 1  Johns.  Ck  R.  370  ;  4  Id.  560,  561 ;  1  Young  i^  Collier, 
415;  Story  Eq.  sec.  776  ;  4  Bro.  469 ;  4  Vesey,  Jr.  589,  noU;  7  Id. 
265.  In  Lloyd  vs.  Cdlett,  Lord  Loughborough  argues  as  follows : 
"  There  is  nothing  of  more  importanceLthan  that  the  ordinary  con- 
tracts between  man  and  man,  which  are  so  necessary  in  their  inter- 
course with  each  other,  should  be  certain  and  fixed,  and  that  it 
should  be  certainty  known  when  a  man  is  bound  and  when  not. 
There  is  a  difficulty  to  comprehend  how  the  essentials  of  a  con- 
tract should  be  difierent  in  Equity  and  at  law.  It  is  one  thing,  to 
say  the  time  is  so  essential  that  in  no  case  in  which  the  day  has 
been  by  any  means  suffered  toelapse,  the  court  would  r^Ueye 
against  it  and  decree  performance ;  the  coijduot  of  the  parties, 
iaevitable  accident,  &c.,  mi^ht  induce  the  court  to  relieve.  But  it 
is  a  dififCTent  thing  to  say,  the  appointment  of  a  day  is  to  have  no 
effect  at  all,  and  that  it  is  not  in  the  power  of-  the  parties  to,  contract, 
that  if  the  agreement  is  not  .executed  at  a  particular  time,  they  shall 
he  at  liberty  to  rescind  it.  I  want  a  case  to  prove»  that  whei^  nothing 
has  been  done  by  the  parties,  this  court  will  hold,  in  a  contract  of 
buying  and  selling,  a  rule,  that  the  time  is  n^t  an  essential  part  of 
the  contract."  In  the  ce^w  oi  Benedict  vs.  Lynch,  1  Johns.  Ch.  R. 
375,  ChanceDor  Kent  sums  up  a  review  of  the  cases  with  the  fol- 
lowing opinion  :  '''It  may  then  be  laid  down  as  an  ackno^edged 
rule  in  the  courts  of  equity,  that  when  the  party  who  applies  for  a 
specific  perfofmance,  has  omitted  to  execute  his  part  of  the  con- 
tract by  the  time  appointed  for  thai  purpose,  without  being  able  to 
assign  any  sufficient  justification  or  excuse  for  his  delay;  and 
when  there  is  nothing  in  the  acts  or  conduct  of  thp  other  party 
that  amounts  to  an  acquiescence  in  that  delay,  the  cowrt  will  not 
compel  a  specific  performance.  The  rule  appears  to  be  founded  in 
the  clearest  principles  of  policy  and  justice.  Its  tendency  is  to 
uphold  good  faith  and  punctuality  in  dealing.  The  notion  that 
seems  too  much  to  prevail,  that  a  party  may  be  utterly  regardless 
of  bis  stipulated'  payments,  and  that  a  court  of  chancery  will 
almost  at  any  time  relieve  him  from  the  penalty  of  his  gross  negli- 
gence^ is  very  injurious  to  good  morals,  to' a  lively  sense  of  obli- 
gation, to  the  sanctity  of  contr&cts  and  tO;  the  character  of  this 
court  It  would  be'  against  all  my  impressions  of  the  principles 
offqu^ty,  to  help  those  who  show  no  equitaUa  titlf  to  fistUf.-! 
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Nothing  that  I  could  say  would  add  to  the  copiousness  and  strength 
of  this  reasoning ;  it'  is  entitled  to  be,  upon  the  case  before  me,  con^ 
elusive  iii  its  authority,  because  the  case  in  which  it  was  announced 
is  like  this  case.  There,  as  here,  there  was  a  contract  to  pay  money 
by  iflstalm^nts  at  particular  times,  and  upon  failure  to  pay^  the  whole 
contract  was  to  be  void..  '  There,  as  here,  there  was  a  failure  to  pay 
according  to  the  agreement;  and  ihere,  as  here,  the  party  in  default 
went  inCa  a  cqutC  of  equity  for  a  specific  performance,  without 
showing  any  Ihing  to  justify  or  excuse  his  default,  in  a  more 
masterly  way  than  any  wh^re  else  in  the  English  books,  so  fat  as 
my  research  has  extended,  is  this  subject  presented  in  Hepnell  vs. 
KjUgki,  1  Young  i;  Collier,  415,  by  Mr.  Baron  Alderson.  His 
opinion  is  so  satisfactory,  that  I  shall  make  no  apology  for  making 
from  it  the  following  extract :  "  Now  the  first  question  is,  was 
time  of  the  essence  of  this  contract  ?  After  examining  with  as  teucb 
attention  as. I  can,  the  various  jcases'^brought  before  me  during  the 
argument,  it  seems  Xo  me  to  be  the  result  of  them  all,  that  a  court 
of  equity  is  to  be  governed  by  this  principle :  it  is  to  examine 
the.  contract,  not  merely  as  a  court  of  law  does>  as  to  what  the 
parties  have  in  terms  expressed  to  be  the  contract,  but  as  to  what 
is  in  truth  the  real  intention  of  the  parties,  and  to  carry  that  intention 
into  effect,  Bu^  in  so  doing  I  should  think  it  prudent,  in  the  first 
place,  to  look  carefuUy  at  what  the  parties  have  expressed,  be- 
cause in  general  they  must  be  taken  to  express-  what  they  intend, 
and  the  burden  ought,  in  good  i-eason,  to  be  thrown  on  those  who 
asseit  the  contrary.  In  the  case  of  a  mortgage,  however,  which 
I  use  £>r  the  purpose  of  illustration  rather  than  as  at  all  parallel 
to.  the  present  case,  the  court  looking  to  the  real  contract,  which 
is  a  pledge  of  the  estate  to  pay  a  debt,  treats  the  time  mentioned 
ID  the  mortgage  deed,  as  only  a  formal  part  of  it,  and  decrees 
accordiBgly,  taking  it  to  be  clear  that  the  general  intention  should 
ovtftri^e  the  words  of  the  paiticular  stipulation.  So  m  the  ordi- 
nary case  of  the  purchase  of  an  estate,  and  the  fixing  of  a  particular 
day  for  the  completion  of  the  title,  the  eourt  seems  to  havo^con- 
•idet«d,  that  the  general  object  being  only  the  sale  of  the  estate  fo^ 
a  given  mm,  the  particular  day  is  merely  formal,  and  the  stipula- 
tions mean,  in  truth,  that  the  purchase  shall  be  made  in  a  reasonable 
time,  regard  being  had  to  all  the  circumstances  of  thexiase  and  the 
mtnre  of  the  title  to  be  made.  But  this  is  only  a  corollary  from 
the  generml  position^  which  is,  that  the  real  contract,  and  all  thtT 
f  rmMp  intended  to  be  eompUed  with  UterMy,  shall  he  r- * 
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into  effect.  We  must  take  caro,  however^  that  we  do  not  xmstalie 
the  corollary  for  the  original  proposition.  If  therefore  the  thing 
sold  be  of  greater  or  less  value,  according  to  the  effluxion  of  time, 
it  is  manifest  that  time  is  of  the  essence  of  the  contract,  and  a*^ sti- 
pulation as  to  time  must  then  be  literallj  complied  with  in  equity 
as  well  as  at  law.'  The  cases  of  the  sale  of  stocks  and  of  a  rever- 
sion, ai*e  instances  of  this.  So  also,  if  it  appear  that  the  object  of 
one  party,  known  tcr  the  other,  was  that  the  property  should  be 
conveyed  on  or  before  a  given  period,  as  the  case  of  a  house  for 
residence,  or  the  like.  I  do  not  see  therefore  why,  if  the  parlies 
choose  even  ardiirarilt/,  provided  both  of  them  intended  so  to  do^  to 
stipulate Jor  aparticutar  thing  to  be  done  at  a  particular  time,  such  a 
stipulation  is  iwttobe  carried  literaUy  into  eff^ect  in  A  <ourt  of  equity. 
That  is  the  real  contract.  The  parties  had  a  dght  to  make  it. 
Why  then  should  a  court  of  equity  interfere  to  make  a  nAw  con- 
tract, which  the  parties  have  not  made  V 

It  seems  then  manifest  from  these  authorities,  that  if  the  }>artie8 
expressly  agree  that  time  shall  be'  important ;  if  they  stipulate  that 
a  thing  shall  be  done  pr  not  done,  at  a  given  time,  then  time  is  of 
the  essence  of  the  contract,  and  it  must  be  observed.  Courts  of 
equity,  as  well  as  of  law,  will  hold  the  parties  to  their  agreement ; 
they  will  make  for  them  no  new  contract.  Even  if  the  stipula- 
tion as  to  time  be  arbitrary,  if  the  parties  make  it,  it  must  be 
carried  into  eflfect;  the  intentjon  must  prevail  In  this  case, 
there  was  an  express  stipulation  as  to  time.  The  parties  agreed 
that  the  money  should  be  paid  at  specified  times,  and  if  not  paid 
promptly,  the  whole  debt  should  be  collected.  Such  was  clearly 
the  intention  of  these  parties,  and  we  must,  as  did  the  Court  below, 
hold  them  to  a  literal  fulfilment  of  it.  The  complainants  in  diis 
bill  are  not  therefore  entitled  to  relief  in  this  Court,  unless  the  con- 
duct of  the  defendant  in  receiving  the  money  after  it  was  poii, 
amounted  to  a  waiver  of  the  forfeiture  of  the  contract.  .  Before 
considering  whether  it  was  or  not,  it  is  an  obvious  remark,  which 
we  hasten  to  make,  that  if  the  principles  laid  down  by  Chancellor 
Kent'and  Baron  Alderson  are  true,  as  applicable  to  contracts  for 
the  purchase  of  property,  a  fortiori  they  are  true  as  Applicable  to 
contracts  like  this,  which  have  relation  to  the  payment  of  money 
alone.  In  all  commercial  transactions,  time  is  of  the  utmost  im- 
portance. Promptness  in  meeting  engagements  to  pay,  i^  the 
soul  of  commerce  and  the  basis  of  credit  It  is  indispensable  to 
^tiada.'   The  same  reasons  of  right  and  policy,  which  make  dma 
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BO  important  in  agreements  to  pa^^  money  on  promissory  notes 
and  bills  of  exchange,  apply  to  this  agreement. 

Another  remark  is  this ;  it  is  not  necessaiy,  in  order  that  the 
defendant  should  resist  the  plaintiff's  application  for  a  specific 
performance,  that  he  (the  defendant)  should  show  that  he  has  been 
damaged  by  the  complainants'  default.  Although  not  damaged, 
he  ias  a  right  to  insist  upon  a  literal  compliance ;  or  rather 
the  law  will  presume  that  he  has  been  damaged.  1  Johns,  Ch» 
Rep.  379. 

In  looking  at  thb  case,  I  am  ready  to  exclaim,  as  Lord  Lough- 
borough did  in  Lloyd  vs.  Colleit,  "  An  equity  arising  out  of  one's 
ow»  neglect !     JU  is  a  singiUar  head  ofeqtnty  !  " 

Still,  if  the  defendant  did  in  fact  waive  the  forfeiture  of  this 
contract,  that  may  entitle  the  complainants  to  relief  in  equity. 
W9  have  s6en  that  he  did  not  waive  the  payment  of  the  money  at 
the  maturity  of  the  instalment  on  1st  January,  1847.  The  bill 
does  not  charge  that  he  either  authorized  or  acquiesced  in  the 
delay  of  payment  Nor  did  he  do  any  act,  afler  the  1st  January, 
1847,  which  can  be  construed  into  a  Waiver  or  remissitin  of  the 
forfeiture.  His  receiving  the  money,  and  givmg  the  complainants 
cmhtibr  it  on  the  judgment,  does  not,  in  our  opinion,  amount  to 
a  waiver.  That  belonged  to  him  with  or  without  a  forfeiture  of 
the  contract.  Nothing  short  of  a  new  contract  could  restore  the 
eompTainants  to  the  benefits  of  the  contract  which  they  had  lost, 
and  that  was  not  made.  There  was  nothing  for  the  defendant  to 
do,  which,  if  d6ne,  or  whicli  the  complainants  had  omitte'd  to  do, 
which,  if  permitted  still  to  do,  could  restore  them.  We  repeat, 
that  nothing  short  of  an  express  undertaking,  on  the  part  of  the 
defendant,  could  restore  the  complainants  to  the  benefits  of  their 
broken  eontract.  They  show  no  eqnity,  add  are  not  entitled  to 
the  injunction  prayed  for. 

Let  die  judginent  of  the  Court  below  be  affirmed. 
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No.  15. — ^Edward  H.  Tedlte,  ptaintiif  in  error,  vs,  John  Dk«l, 
defendant  in  error. 

» 
Q.]  If  judgment  is  entered  against  joint -defendants,  when  one  of  them  is  dead  at  the 
time,  the  judgment  shall  be  reversed  for  error  as  to  all  of  them* 

Motion'  to  set  ajBide.  judgment.  Before  Judge  Wauien.  In 
Baker  Superior  Court.    June  Term,  1847. 

The  said  Edward  H.  Tedlie,  with  William  P-.  Tedlie,  ai»d  Jeast 
B.  Tedlie,  were  sued  jointly,  hy  John  Dill.  The  said  Edward  H« 
and  William  P.  were  served  with  process,  and  a  return  of,  "  not 
to  he  found,"  was  made  by  the  officer  as  to  Jes^e  B,  Pending  the 
suit  and  before  judgment,  the  said  William  P.  died.  J)iU,  the 
plaintiff  below,  proceeded  in  the  case  to  final  judgment  against 
the  said  Edward  H.  and  William  P.,  as  though  the  said  William 
P.  was  in  life.     No  notice  whatever  was  taken  of  his  death. 

The  above  motion  was  made  pn  the  ground  that  the  actiom 
being  joint  as  well  as  the  judgment,  and  being  bad  as  to  one,  it 
should  be' reversed  as  tp  all.  The  Court  below  overruled  the 
motion,  and  the  counsel  for  Tedlie  excepted.  ^     , 

H.  J.  Devon,  for  the  plaintiff  in  error,  cited,  Sckley  Dig,  246, 
(«.  q,)  290;  Prince,  422;  3  Black.  Gam.  394,  n.  14 ;  3  BaeoB 
Ahr.  99,  68,  106,  115;  4  Hen.  ^  Mun/.  439^  1  Out.  PL  44.. 

Jones  &  Garithers  and  R.  F.  Lyon,  for  the  defendants  in  error. 

Bj/  the  Court. — ;Lvhpkin,  Judge,  delivering  the  opinion. 

John  Dill  brought  an  action  of. assumpsit,  in  the  Superior  Court 
of  Baker  County,  against  Edward  H.,  William  P.,  and  Jesse  B. 
Tedlie.  Service  was  peifected  on  .two  of  them,  to  wit :  Edward 
H.  and  William  P.  Tedlie,  and '  thef  sheriff  returned,  '"not  to  he 
found"  as  to  the  other  defendant,  Jesse  B.  Tedlie.  William  P. 
Tedlie  died  before  the  case  was  docketed,  but  no  notice -was  taken 
thereof  upon  the  record,  and  judgment  was  taken  at  the  regular 
term  against  both  of  the  defendants  who  were  serve^. 

At  June  Term,  1847,  of  Baker  Court,  a  motion  was  made  before 
•  the  presiding  judge,  to  set  aside  the  judgment  as  erroneouif  upon 
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the  ground,  that  the  action  being  joint  as  well  as  the  judgment, 
and  being  bad  as  to  one,  it  should  be  reversed  as  to  all ;  which 
application  being  overruled,  the  defendant  by  his  counsel  ex- 
cepted. 

We  are  of  the  opinion,  that  the  Court  erred  in  refusing  [1.] 
this  motion.  A  judgment,  as  being  an  entire  thing,  cannot  be 
reversed  in  part  and  stand  good  as  to  the  other  part,  or  be  re* 
versed  as  to  one  party  and  remain  good  against  the  rest.  Hch. 
90 ;  Carth.  235.  If  judgment  is  entered  against  joint  defend- 
ants when  one  of  them  is  dead,  the  judgment  shall  be  reversed 
for  error  as  to  all  of  them ;  for  in  such  case,  if  the  plaintiff  proceed, 
it  is  at  his  peril ;  he  ought  to  make  a  special  entry  of  the  death  of 
the  party,  namely,  to' suggest  it  on  the  record,  with  nihil  uUerifM 
verius  eumjiat,  and  then  take  judgment  only  against  the  others. 
lb.  149. 

Whether  this  judgment  bo  amendable  under  the  Statute  of 
Jeofails,  17  Charles  II.,  A.  D.  1665,  I  will  not  undertake  to  say. 
Like  all  remedial  acts,  and  especially  those  relating  to  amendments^ 
it  should  be  construed  liberally.  From  the  case  of  Hooe  vs. 
Barber  et  a/.,  4  Hen^  8f  Munf,  439,  it  would  seem  that  the  judg- 
ment might  be  set  aside  as  against  the  deceased  defendant,  and 
stand  good  as  to  the  other,  the  proper  entries  having  been  made 
nunc  pro  tunc,  in  order  to  perfect  the  record  and  preserve  its 
symmetry.  See  also  Newnham  and  another  against  Law,  5  T.  R. 
577. 

Judgment  reversed. 


No.  16.'— John  Doe,  ex  dem.,  Jane  Carruthers  et  al,,  heirs  at  law 

of  Joseph  Carruthers,  plaintiffs  in  error,  vs,  Richard  Roe, 

casual  ejector,  and  William  E.  Bailey,  tenant  in  possession, 

defendant  in  error. 
I 

p.]  The  hein  at  law  of  a  deceaaed  intestate  can  maintain  an  action  of  ejectment  to 
recorerthe  poaaeaaion  of  land,  againat  a  mere  wrongdoer. 

p.]  An  admioiaCrmtor  of  a  deceased  inteatate  in  this  State,  can  also  maintain  an  action 
of  fgeetmentr  to  recover  the  poaaesaion  of  land  for  the  payment  of  debts^and  to 
nmkm  dismfhiiliMi  dwreof  in  the  manner  pomted  oat  by  the  atatute.        '  ^ 

▼OL.  jn.  14 
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Ejectment  Tried  before  Judge  Warren,  In  Baker  Superior 
Court.    JuQe  Term,  1847, 

The  declaration  in  this  case,  contained  a  demise  from  the  plain- 
tiffs in  error,  as  heirs  at  law  of  Joseph  Carrudiers,  to  John  Doe. 
The  defendant  demurred,  on  the  g^round  that  the  heirs  at  law 
could  not,  in  this  State,  maintain  an  action  of  ejectment. 

The  Court  below,  sustained  the  demurrer  and  nensiuted  the 
case,  and  the  plaintiffs  excepted^ 

E.  Warren  and'-E.  S.  Brown  for  the  plaintifii,  insisted, 

1st.  By  the  common  law,  the  heir  was  the*  only  proper  person 
to  sue  for  real  testate  on  the  death  of  the  ancestor  intestate. 

2d.  The  right  of  the  heir  to  sue  had  not  been  destroyed  by  any 
statute  of  Georgia.  All  the  acts  passed  on  the  subject  were  in 
relation  to  inheritance  and  distribution.  The  first  act,  passed  29tfi 
February,  1764,  directs  the  administrator  to  produce  to  the  ap- 
praisers •*  the  goods  and  chattels'*  only.  The  act  charges  the  ad- 
ministrator "  with  the  real  value  of  the  goods  and  chattels  in  the  said 
inventory  contained.**  The  appraisers  are  required  to  appraise 
nothing  but  "  the  goods  and  chattels**  By  the  act  of  December 
18th,  1792,  the  administrator  is  required  to  take  an  oath  to 
administer  "  the  goods  and  chatteU,  rights  and  credits**  of  the 
intestate;  also  to  give  bond  and  security  to  administer  on  *' the 
goodSf  chattels  and  credits**  only.  They  argued  that  these  acts  had 
relation  to  the  personalty  only,  and  contended  that  there  was  no 
other  act  in  any  manner  altering  or  repealing  them. 

3d.  The  statute  of  12th  December,  1804,  and  the  amendatory 
act  of  25th  December,  1821,  was  intended  to  repeal  the  law  of 
primogeniture,  which  casts  the  whole  real  estate  on  the  eldest 
male  heir,  whilst,  at  the  same  time,  the  personalty  was  equally 
divided  between  all  the  children.  These  two  statutes  were  passed 
to  make  the  real  and  personal  estate  of  the  same  nature,  and  to 
put  them  on  the  sam^  footing  ^^  as  to  distrihution,*^  but  not  as  to 
administration,  for  the  plain  reason  that  they  do  not  so  declare  it, 
and  do  not  conflict  with  those  already  passed.  These  two  last 
acts,  and  the  act  of  December  10th,  1812,  in  relation  to  th«  man^ 
ner  in  which  courts  of  ordinary  sliall  cause  a  division  of  the  estate 
amongst  the  diistributees,  do  not  in  any  respect  vest  the  title  in 
the  administrator,^  nor  pass  it  out  of  the  administrator  into  tbe 
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heir.  Title  to  real  estate  can  only  be  conveyed  by  deed;  title  to 
personal  property  may  be  changed  by  idicery,  5  Wheeler  Atner, 
Com.  Law,  317.  There  being  no  authority  given  by  law  for  the 
administrator  to  make  a  deed  to  the  heirs  of  his  intestate  eo  nomine^ 
the  title,  if  vested  in  him,  could  never  pass  out  of  him. 

4th.  If  the  legislature  had  intended  to  vest  the  title  in  the  ad-> 
ministrator,  why  was  it  not  so  declared  by  some  of  the  acts  passed 
upon  this  subject  ef  intestate's  estates  1  By  the  act  of  1827,  in 
relation  to  the  husband's  right  to  administer  en  his  deceased  wife's 
-estate  it  was  necessary  to  perfect  his  title,  by  aUowing  him  to 
administer  on  her  estate,  both  real  and  pertSnal,  fee. ;  therefore 
the  statute  authorized  him  to  administer  "  on  the  rights  and  creditt, 
and  ^iher  real  and  personal  estate,^*  of  his  wife  deceased  intestate. 

5th.  As  a  further  proof  that  the  legislature  did  not  intend  to 
divest  the  heirs  at  law,  by  the  act  of  6th  December,  1805,  7th  and 
8th  sees.,  title  is  directed  to  be  made  "  to  the  heirs  generaV*  of  the 
deceased,  where  the  vendee  died  after  purchase  and  before  title 
made }  and  also  in  like  manner  to  the  heirs  of  deceased,  when  the 
yendee  and  vendor  both  die,  before  title  made  according  to  oon* 
tract. 

6th.  Title  to  real  estate  does  not  remain  in  aheyance,  but  is  oa«t 
immediately  on  the  heir  at  the  death  of  the  ancestor.  Leach  vs. 
Cooper,  Cooke,  249. 

7th.  The  act  18th  December,  1811,  authorizing  the  court  of 
ordinary  to  order  the  sale  of  real  estate  by  the  administrator,  does 
not  vest  the  title  vn  him,  nor  divest  it  out  of  the  heirs,  till  the  sale. 
The  order' of  the  court  is  in  the  nature  of  a  power  of  attorney  ta 
the  administrator.  By  the  same  act  the  court  may  direct  the 
guardian  also  to  sell  his  ward's  estate,  when  it  is  clear  that  the 
legiilatiire  never  intended  to  divest  the  paramount  title  out  of  the 
ward.  The  guardian  has  only  a  supervisory  power  over  his 
ward^s  estate. 

It  has  been  decided  by  nearly  all  the  States,  that  the  authority 
gi^en  to  the  administrator  to  sell,  does  not  thereby  vest  the  title  in 
>him.  The  counsel  then  referred  to  the  following  authorities-: 
DnsikvHUer  vs.  Drinkwater,  4  Mass,  R,  354  ;  Johnson  vs.  Haines, 
4  DaU.e4t ;  Steams  yb.  Steams,  1  Pick.  JR.  157  ;  Bank  of  Hamihan 
yn.  Dudley,  2  Pttefs  R.  492;  Watkins  vs.  Holcomh,  16  Peiers  R. 
25 ;  Hkbhard  vs.  Riemrt,  3  Verm,  R.  207  ;  Foster  vs.  Gorton,  6 
rick.  R.  185;  Men  vs.  Carter,  6  Id.  175;  Covell  vs.  We^ms,^ 
M  /okn.  R.  414;  Malcolm  vb.  Rogers,  5  Cow.  R  188 ;  Pe\ 
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T8.  Ogden,  Coze  1^.  192 ;  Adams  ts.  Adams,  4  WaUs  R.  160 ; 
SeoU  vs.  Bealle,  A.  K.  Marsh,  R.  60;  Carothers  vs.  JDwmtmg, 
3  Sergt.  S^R.  373  ;  Vincent  vs.  Huf,  8  ii£.  381 ;  Wi/man  vs.  Cam;?- 
beU,  6  Por^  iJ.  219. 

John  B.  Hines  and  Johi)^  Bilbo,  for  the  defendant,  made  the 
following  points : 

Ist  That  in  Georgia,  under  our  system,  of  intestacy,  an  ad- 
ministrator can  and  ought  to  sue,  the  real  estate  being  vested  in 
him,  subject  to  the  order  of  the  court  of  ordinary,  and  ho  title  in 
the  heir  at  law  till  after  distribution.  Cobb's  Analysis,  tide,  Exort. 
ifAdmrs.,  2  John.  R.;  1  Kelly  R.  371,  3T8,  540;  3  dm.  300. 

2d.  That  whenever  an  administrator  can  sue  he  must  do  ik>, 
and  the  right  to  sue  cannot  be,  at  the  same  time,  both  in  die  ad- 
ministrator atid  the  heir  at  law.    4  John.  R.72;  1  Chitty  Plead.  17. 

By  the  Court. — ^Warner,  J.,  delivering  the  opinion* 

It  appears  from  the  record  in  this  case,  that  an  action  of  eject- 
ment was  instituted  in  the  court  below,  for  the  recovery  of  the 
possession  of  lot  of  land  number  254,  in  the  third  district  of, 
originally,  Early  County,  now  Baker. 

The  plaintiff  alleges  a  demise,  in  his  declaration,  from  the  faeira 
at  law  of  Joseph  Carruthers;  and  to  this  declaration  there  was  a 
demurrer,  on  the  ground,  that  the  heirs  at  law  of  a  decedent 
could  not  maintain  the  action  of  ejectment  in  this  State.  The 
court  below  sustained  the  demuiTer  and  nonsuited  the  plaintiff, 
to  which 'decision  the  plaintiff  excepted,  and  now  assigns  the 
same  for  en^or  in  this  Court. 

[1.]  The  question  presented  for  oUr  adjudication  is,  can  the 
heirs  ai  law  of  a  deceased  intestate,  institute  and  maintain  the 
action  of  ejectment  for  the  recovery  of  land  of  which  their  ancestor 
died  seised  and  possessed  1 

In  England,  by  the  common  law,  on  the  death  of^th^  ancestor, 
his  lands  descend  to  his  heir.  We  are  not  aware  that  this  common 
law  rule  of  descent  has  been  altered  by  our  State  legislation,  ex- 
cept so  far  as  to  cast  the  title  of  the  ancestor  on  the  heirs  general, 
as  provided  by  our  statute  of.  distributions.  On  the  death  of  the 
ancestor  in  this  State,  intestate,  his  lands  descend  to  his  hein  at 
law,*  as  pointed  out  by  the  act  of  1804,     Prince,  233. 

It  is  contended,  however,  that  it  viras  the  intention  of  the  legift- 
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lature,  by  the  act  of  1804,  to  place  both  real  and  personal  property 
on  the  same  footing,  and  that  as  the  title  to  personal  property 
Tested  in  the  admitiistrator  by  the  common  law,  so  by  the  terms 
and  provisions  of  the  act  of  1804,  the  title  to  the  real  estate  vested  in 
him  also,  and  he  alone  can  maintain  ejectment  and  not  the  heirs. 
The  first  section  of  the  act  of  1804  declares,  "  When  any  person 
holding  real  or  personal  estate  shall  depart  this  life  intestate,  the 
said  estate,  real  and  personal,  shall  be  considered  as  altogether  of 
the  same  nature  and  upon  the  same  footing,  so  that  in  c^se  of 
there  being  a  widow  and  child,  or  children,  they  shall  draw  equal 
shares  thereof,  &a"  The  act,  it  is  true,  does  not  state  in  so  many 
words,  that  real  and  personal  property  shall  be  considered  as 
altogether  of  the  same  nature  and  upon  the  same  footing,  as  to 
diitrihutum ;  but  the  statute  proceeds  to  declare  in  what  manner 
the  same  shall  be  distributed.  The  act  of  25th  December,  1821, 
however,  removes  all  doubts  on  this  subject ;  that  act  declares,  > 
**  When  any  person  holding  real  or  personal  estate  shall  depart 
this  fife  intestate,  the  said  estate,,  both  real  and  personal,  shall  be 
considered  altogether  of  the  mme  nature  and  upon  the  same  footing 
at  to  distribution^  which  shall  take  place  agreeably  to  the  pro- 
visions of  the  before  recited  act,"  referring  to  the  act  of  1804, 
of  which  the  act  of  1821  was  amendatory. 

By  the  common  law,  as  it  existed  in  1776,  the  title  to  the  lands 
of  the  ancestor  descended  to  his  heir,  in  England,  on  his  death  ; 
and  this  common  law  rule  has  not  been  changed  in  this  State, 
only  so  fiir  as  to  abolish  the  right  of  primogeniture,  and  declare 
who  shaU  he  the  heirs  of  the  ancestor^  and  to  authorize  them  to  in- 
herit equally.  The  Idw  of  descents  has  not  been  altered,  but 
the  persons  who  are  to  take  under  that  law  have  been  changed  by 
our  statute.  The  legislature  of  Greorgia  have  not  said,  the  lands 
of  the  ancestor,  on  his  death,  shall  not  descend  to  his  heir  ;  but  they 
have  said,  the  lands  of  the  ancestor,  on  his  death,  shall  be  distri- 
buted to  all  his  heirs  in  equal  degree.  The  title  of  the  ancestor  to 
his  lands,  is,  on  his  death,  in  our  judgment,  cast  upon  his  heirs^ 
and  does  not  vest  in  his  administrator,  as  was  erroneously  sup- 
posed by  the  counsel  for  the  defendant  in  error.  The  title  to 
the  lands  of  the  ancestor,  on  his  death,  vests  in  his  heirs,  subject 
to  the  debts  of  the  ancestor,  and  liable  to  be  sold,  as  we  shall 
pvesently  show,  by  his  administrator,  for  the  payment  of  his  dfbts; 
but  the  heirs  have  such  a  title  as  will  enable  them  to  receiver 
tihe  possession  of  the  land,  as  against  a  stranger,  or  a  mere  wrongs 
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doer.  As  has  been  already  stated,  by  the  common  law  the  lands 
of  the  ancestor  descended  to  the  heir,  and  consequently  did  not  vest 
in  his  administrator,  and  he  had  nothing  to  db  with  the  distnbu- 
tion  of  them.  The  title  to  the  personal  property,  however,  ^  the 
deceased  intestate  ancestor,  did  vest  in  the  administrator,  and  by 
the  statute  22d  and  23d  Charles  II.,  commonly  called  the  statute 
6f  distributions,  he  is  compelled  to  make  equal  distribution  thereof 
to  the  next  of  kindred  to  the  deceased,  afler  payment  of  debts 
and  all  just  expenses.  So  it  will  be  perceived,  that  by  the  com- 
mon law,  the  real  and  personal  estate  of  the  deceased  ancestor,  was 
not  placed  on  the  same  footing  as  to  distribution.  The  legislature 
of  this  State  have  placed  both  estates  on  the  same  footing,  as  it 
regjards  the  distribution  thereof;  and  to  this  extent  only  have 
they  altered  the  common  law.  By  our  law,  after  the  debts  are 
paid,  and  all  just  expenses  of  administration,  the  estate  of  the 
deceased  ancestor,  both  reai  and  personal^  is  to  be  equally  dis- 
tributed to  his  heirs  ;  whereas,  by  the  common  law^  the  adminis- 
trator only  distributed  the  personal  estate.  In  Doe  ex  dem,  of 
Cofer,  admr,,  vs.  Flanagan,  1  Kelly  Rep.  538,  we  held,  that  an 
administrator  could  maintain  the  action  of  ejectment  The  ques- 
tion, as  to  whether  the  heirs  could  maintain  the  action,  was  not 
presented  for  the  judgment  of  the  court,  by  the  record,  in  that 
case.  It  has  been  urged,  however,  in  the  argument  of  .this  case, 
that  both  the  administrator  and  the  heirs,  cannot  maintain  the 
action. 

[2,\  We  are  of  the  opinion  that  the  heirs  may  maintain  the  action, 
as  having  the  title,  against  a  wrongdoer,  and  that  the  adminis- 
trator may  also  maintain  it,  to  enable  him  to  perform  the  duties 
enjoined  upon  him  by  the  law. 

The  title  of  the  heirs  is  subservient  to  the  right  of  the  adminis- 
trator to  have  the  possession  of  the  land,  to  enable  him  to  pay 
the  debts  of  the  ancestor,  and  to  make  distribution  thereof  to 
the  heirs,  as  required  by  the  act  of  1812.  Prince  241.  Al- 
though the  title  to  the  land  is  not  in  the  administrator,  yet  he  U 
the  agent  of  the  law  to  sell  it,  if  necessary,  for  the  payment  of 
debts  ;  and  when  he  obtains  the  order  of  the  court  of  ordinary  for 
that  purpose,  and  does  so  sell  it  in  pursuance  of  the  law,  the 
title  of  the  heirs  is  divested,  and  the  administrator  is  made  the 
legal  agent  to  convey  the  title  to  the  purchaser.  The  title,  oa 
the  death  of  the  ancestor,  vests  in  the  heirs,  subject  to  be  divested 
by  the  sale  of  the.  administrator  under  tin  order  of  the  coart  of 
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ordinary,  for  the  payment  of  the  ancestor's  debts ;  and,  to  per- 
form this  duty,  the  administrator  is  entitled  to  the  possession  of 
the  land,  as  against  a  wrongdoer,  and  even  as  against  the  heirs  them- 
selves. To  enable  the  administrator  to  recover  the  possession  of 
the  land,  as  against  the  heirs,  an  order  of  the  court  ef  ordinary, 
authorizing  the  administrator  to  sell  it  for  the  payment  of  debts, 
would,  in  our  judgment,  be  necessary.  Nor  are  we  prepared  to 
say,  w'liere  there  are  several  heirs,  and  one  of  them  should  have 
the  exdunve  possession  of  the  lands  of  the  ancestor,  but  that  the 
administrator  would  be  entitled  to  recover  the  possession  from 
that  one,  for  the  purpose  of  making  an  equal  distribution  of  the 
land  to  all  the  heirs,  as  provided  by  the  act  of  1812. 

We  are  aware  that,  in  practice,  that  act  has  generally  been 
supposed  to  apply  to  personal  property,  negroes  in  particular ; 
but  the  terms  of  the  act  comprehend  land  as  well  as  negroes. 
The  act  declares,  **  The  couits  of  ordinary,  upon  application 
made  by  any  administrator,  administratrix,  guardian,  or  distrib- 
utee of'  any  estates,  shall  appoint  three  or  more  freeholders  to 
divide  such  estate,  &c." 

We  are  of  the  opinion,  that  on  the  death  of  the  ancestor  in- 
testate, the  title  to  his  land  is  cast  upon  his  heira  at  law,  subject  to 
the  payment  of  the  debts  of  the  intestate,  and  subject  to  be  distri- 
buted in  the  same  manner  as  personal  property ;  and  that  the 
heire  have  isuch  a  title  as  will  enable  them  to  maintain  ejectment 
to  recover  the  possession  of  the  land  against  a  mere  torangdoer. 

We  are  also  of  the  opinion,  that  inasmuch  as  it  is  made  the 
duty  of  the  administrator  by  law,  to  collect  the  assets  of  the  intes- 
tate for  the  payment  of  his  debts,  and  then  to  make  distribution 
thereof  to  the  heirs  at  law,  and  the  land  of  the  intestate  being 
assets  for  the  payment  of  debts,  and  subject  to  distirbution  as 
personal  property,  that  the  administrator  can  maintain  the  action 
of  ejectment  also,  to  recover  the  possession  of  the  land,  so  as  to 
enable  him,  as  the  agent  of  the  law,  to  perform  tho'duties  enjoined 
upon  him  by  the  law,  and  for  that  purpose  only. 

Let  the  judgment  of  the  Court  below  be  reversed  and  the  cause 
reinstated. 

Judgment  reversed. 
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No.  17.— The  Merchants*  Bank  op  Macon,  Edmund  Moljneux, 
Edward  E.  Taylor  and  Caroline  Rawls,  administrator  and 
administratrix  of  John  Rawls,  deceased,  plaintiffs  in  error,  vi. 
Jonathan  Datis,  defendant  in  error. 

[l.J  An  execution  owned  by  persons  residing  in  one  county  is  levied  upon  land  ia 
anotherf  and  a  claim  interposed.  The  Superior  Court  of  the  county  where  the 
land  lies,  has  jurisdiction  over  the  plaintiffs  residing  out  of  that  county,  in  equity, 
in  consequence  of  the  pendency  of  the  claim,  in  a  proper  case  made. 

[3.]  A  promise  made  by  a  plaintiff  in  execution,  to  a  third  person,  that  he  woold  oof 
levy  his  exect^ion  upon  property  bought  by  that  third  pers(«n  from  the  defendant 
in  execution,  and  upon  which  its  lien  attaches,  is  void  for  want  of  consideration. 

[3.]  A  contract  made  by  a  plaintiff  in  execution  with  the  defendant,  who  is  insolvent, 
to  release  him  from  a  part  of  the  judgment,  in  consideration  that  he  will  appro- 
priate the  yearly  proceeds  of  his  personal  labour  in  payment  of  the  balance,  is  a 
valid  contract 

[4.]  A  bill  filed  for  relief  and  discovery,  in  aid  of  a  suit  at  law,  is  demurrable,  unldsf 
the  complainant  avers  his  inability  to  prove  the  &ct8  upon  which  he  relies  at  law 
without  resort  to  the  conscience  of  the  defendant ;  or  show  some  other  ground  of 
equitable  interference  with  the  common  law  jurisdiction. 

In  Equity.  Bill  and  demurrer.  In  Baker  Superior  Court 
June  Term,  1847.    Before  Judge  Warren. 

The  Merchants'  Bank,  of  Macon,  was  prosecuting  an  execution 
issuing  from  Pulaski  Superior  Court,  upon  a  judgment  rendered, 
July  Term,  1840,  of  that  court,  in  favour  of  said  Molyneux,  of  the 
county  of  Chatham,  against  George  W.  Collier  and  James  M. 
Brace  well,  as  partners  and  principals,  and  Edward  St.  George, 
as  security  on  appeal,  and  caused  the  same  to  be  levied  in  the 
county  of  Baker,  by  the  sheriff  of  that  county,  upon  certain  lands 
and  slaves,  as  the  property  of  said  ColHer ;  to  which  property 
Davis,  the  defendant  in  error,  interposed  a  claim,  which  was  pend- 
ing  in  thfe  Superior  Court  of  Baker  county,  wherein  the  land 
levied  on  and  claimed,  lies. 

The  bill  states  the  complainant's  purchase  of  the  property 
(levied  on  and  claimed)  from  Collier,  with  other  property.  Col- 
lier's embarrassed  circumstances  at  the  time,  and  his  agreement ' 
with  him  to  take  up  all  the  jtut  debts  against  him,  which  were  to 
go  as  credits  upon  his  note  given  for  the  property.  That  the  afore- 
said execution  was  amongst  the  outstanding  claims  then  against 
Collier ;  that  he  was  advised,  and  believed,  that  said  John  Rawls, 
^ben  in  life,  was  the  sole  owner  and  proprietor  of  said  execution. 
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haviDg  obtaiDed  the  same  from  Molyneux,  with  knowledge  of 
the  insolvency  of  said  firm  of  Collier  and  Bracewell,  tmd  that 
with  such  knowledge  he  was  induced  to  agree  with  CoUier,  that 
if  he  would  apply  his  yearly  labour  to  the  payment  of  one-third 
part  of  said  execution,  he  would  release  and  discharge  huxi  from 
all  further  or  other  liability  upon  the  same ;  whic}i  was  accepted 
by  Collier,  who  entered  upon  its  performance,  and  paid,  and 
caused  to  be  paid„  the  said  one-third  part  in  conformity  thereto. 

That  Rawls  admitted  to  complainant,  that  Collier  had  fully 
complied  with  his  part  of  said  agreement,  and  promised  complain* 
ant  not  to  collect  said^.^a.  out  of  said  property  ;  that  St.  George 
(who  the  bill  alleges  was  a  partner  in  the  said  firm  of  Collier  and 
Brace  well,  and  as  such  liable  in  this  case,)  had  placed  in  his, 
Rawls',  hands,  effects  to latisfy. one- third  part  of  said  claim,  under  a 
like  agreement  as  the  one  he  had  made  with  Collier ;  and  the 
ren^aining  third  part  of  said  claim,  the  bill  alleges,  should  have  been 
paid  by  the  defendant  Bracewell,  who,  by  the  negligence  of  Rawls^ 
was  permitted  to  remove,  with  his  property,  out  of  the  jurisdiction 
of  the  court,  notwithstanding  said  Hawls  had  promised  complais- 
ant to  collect  out  of  said  Bracewell.  That  After  this,  Rawls  jjied; 
and  his  administrator  and  administratrix  aforesaid  took  upon 
themselves  the  burthen  of  the  administration  of  his  estate  ;  the  said 
Taylor  residing  in  the  county  of  Pulaski,  and  Caroline  Rawls 
residing  in  the  county  of  Bibb.  The  bill  further  alleges,  that  the 
complainant  informed  the  administrator  of  the  circumstances  afore- 
said, the  agreement,  and  of  Collier's  discharge  by  Rawls  under  said 
agreement,  yet  the  said  administrator  and  administratrix,  afteiv 
wards,  in  1845,  knowing  also  that  sz^id  execution  was  a  part 
of  the  assets  of  the  estate  of  Rawls  t^eir  said  intestate,  caused 
Molyneux  fraudulently  to  tranfer  said  execution  to  the  Merchants' 
Bank  of  Macon^  located  in  the  county  of  Bibb,  and  that  Moly- 
neux tnuiferred  the  same,  well  knowing  the  circumstances. 

The  bin  alleges,  that  the  property  in  said  execution  at  the  time 
of  said  transfer,  was  in  the  estate  of  Rawls. 

The  bin  then  states  the  levy,  and  claim,  and  pendency  thereof, 
and  concludes  with  a  prayer  for  relief  and  injunction^ 

At  the  June  Term,  1847,  of  the  Court  below,  the  defendants  in 
the  bill  demurred  thereto,  on  the  foUowing  grounds  : 

Ist.  Because  none  of  the  defendants  resided  in  the  said  county 
of  Baker,  except  the  sheriflf  who  made  the  levy,  and  he  was  not  a 
▼OL.  III.    .  15 
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proper  party,  and  therefore  the  Court  below  had  no  jurisdiction 
in  the  cause. 

2d.  Because  there  was  no  equity  in  fbe  bill — the  alleged  agree- 
ment was  not  evidenced  by  any  writing,  &c. 

3d.  Because  the  complainant  had  an  adequate  remedy  at  law ; 
that  he  did  not- pretend  that  the  facts  alleged  rested  in  the  know- 
ledge alone  of  the  defendants,  or  of  any  of  them,  or  show  that 
a  discovery  from  them  was  necessaiy  to  his  defence. 

At  the  term  aforesaid,  the  demurrer  was  argued  before  Judge 
Warren,  who  overruled  the  same  and  ordered  that  the  defendants 
answer  the  bilL 

To  which  decision  the  defendants  excepted. 

Bailet  &  Morgan,  for  the  plaintiffs  in  error,  insisted  tbat  it 
was  s|iown  by  the  bill,  that  the  Court  in  Baker  had  no  jurisdic- 
tion of  the  defbndants  therein,  none  of  whom  resided  there,  but  in 
other  counties  in  this  State,  except  the  sheriff,  who  was  only  a 
tiominal  party,  and  improperly  joined.  Story  Eq.  PL  «ecf.  231, 
198  ;  ib.,pp.  380,  382,  202, 203  and  204;  6  Cranch,  148. 

TMat  there  was  no  consideration  shown  for  the  contract  charged 
between  Collier  and  Rawls;  it  was  a  nudum  pactum.  Collier 
only  promised  to  do  what  the  record  bound  him  to  do.  Story 
fiq.  PI  sec.  603  ;  Fonh.  Eq.  253,  254  :  2  Paige  Ch.  R.  111. 

That  the  complainant  nowhere  charged  that  he  had  not  a  full, 
complete  and  adequate  remedy  at  law.  The  formal  allegation 
that  ''he  u  remediless,  Spc.'*  is  not  enough ;  t&is  is  in  erery  bilL 
Before  the  Court  will  exert  its  extraordinary  powers  by  injunction 
to  restrain  a  common  law  proceeding,  it  must  appear  on  the  bill 
why  these  ^powers  are  required.  3  Dan.  Pq.  Prac.  1820 ;  Edm  am 
iHjunc.  108,  112 ;  16  Ves.  Jr.  223. 

If  the  bill  were  merely  a  bill  of  discovefy,  then  it  must  allege 
what  facts  pertinent  to  complainant's  redress  at  law  he  desires 
discovered,  and  that  he  has  no  other  means  of  proof  than  by  a 
resort  to  the  conscience  of  the  defendant.  Nothing  of  this  ib 
shown  in  this  bill ;  and  besides,  this  is  a  bill  for  relief.  Story  Eq. 
PI  sec.  312,  317,  318. 

Strozer,  for  the  defendants  in  error. 

This  is  a  bill,  not  of  discovery  only;  but  of  discovery  and  relief 
Mit/ard  Eq.  PL  118.     The  relief  contemplated  by  this  Mil  is 
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the  perpetual  iajunctioii  of  the  ^.^.^  as  against  Collier.  It  is  not 
an  original  bill,  but  is  ancillary  to  a  proceeding  at  law  in  the 
court  in  wfiich  the  bill  is  pending.     MUford  Eq.  PL  118. 

Tbe  subject  matter  of  the  bill  affects  the  title  to  lands,  and  by 
the  Constitution  must  be  tried  in  the  county  where  the  land  lies* 
Prmee,  909. 

As  regards  the  alleged  want  of  consideration  to  support  the 
agreement  between  Rawls  and  Collier,  see  Chitty  an  Contracts,  44 ; 
Fanb.  Eq.  256,  note;  3  Des.  341;  13  Ves.  Jr.  147;  5  Cranck. 
142, 150 ;  2  Peters,  170.  . 

By  the  Court. — Nisbet,  J.,  delivering  the  opinion. 

As  to  the  jurisdiction  in  this  case,  we  think  the  pendency  of  [1.] 
the  claim  for  the  land  in  Baker  county,  and  this  biU  purporting  to 
be  ancillary  to  it,  gives  the  jurisdiction  to  the  Superior  Court  in 
that  <M>unty.  The  execution  issued  from  Pulaski  and  is  returnable 
there,  but  is  levied  on  land  in  Baker.  By  the  Constitution,  aV 
trials  involving  title  to  lands  are  to  be  had  in  the  county  where  fhe 
land  lies.  A  claim  to  the  lands  is  put  in,  in  Baker,  by  the  com- 
plainant, and  he  files  this  bill,  among  other  objects,  to  aid  him  in 
the  prosecution  of  that  claim.  Whether  the  aid  is^properly  invoked 
we  shall  inquire  hereafter.  The  jurisdiction  attaches  upon  the 
•nit  p^ding,  by  way  of  claim,  in  the  county  of  Baker. 

Tbe  agreement  charged  in  die  bill  to  have  been  made  [2.] 
hetwe&a,  Davb,  and  Rawls  the  then  owner  of  the  execution,  te 
wit,  that  he  Rawls  would  not  collect  it  out  of  the  ^rdpefty 
which  complainant  had  bought  of  Collier,  is  wholly  vnthout  con- 
sideration and  void.  It  is  a  naked  promi^e — no  sort  of  considera* 
tion  is  pretended  to  have  m^ed  it  Rawls,  holding  a  judgment 
against  Collier,  Bracewell  and  St  Greorge,  whose  lien  attaches 
upon  certain  property  which  Davis  had  bought  of  Collier,  prom- 
ises Davis  not  to  levy  upon  that  property/  but  to  collect  the  judg- 
ment out  of  the  other  defendants.  There  is  no  'benefit  to  lUwls, 
and  no  detriment  to  Davis,  upon  whichthis  agreement  could  rest  as 
a  consideradon.  The  pact  is  perfectly  nude,  and  we  cannot  enforce  i^ 

The  main  reliance  to  sustain  this  bill  seems  to  be,  the  in-  [3.] 
terest  which  the  complainant  has  in  an  agreement  entered  into 
between  Rawls,  the  owner  of  the  execution,  and  Collier,  one  of  ^^^ 
detbndams  in  execution.     The  biU  charges,  that  Davis,  the  ^jjf^^^ 
pUnanty  bought  a  body  of  land  and  parcel  of  negroes  ftv 
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lier,  and,  in  payment,  agreed  to  take  up  all  just  debts  outstanding 
against  Collier ;  that  Collier  was  insolvent,  and  in  consideration 
tha^  he.  Collier,  would  apply  the  yearly  proceeds  of  hia  personal 
labour  to  the  payment  of  one-third  of  the  judgment  which  Rawls 
held  against  him,  Bracewell  and  St.  Gr^orge,  Rawls  agreed  with 
Collier  to  release  him  from  all  liability  for  the  balance  of  the  jodg- 
ment.  That  the  existence  of  this  judgment,  and  the  understand- 
ing with  Rawls  in  relation  to  it,  was  made  known  to  Davis  at  the 
time  that  he  bought  the. property  of  Collier;  that  Rawls  sub- 
sequently acknowledged  this  contract  with  Collier  to  Davis ;  that 
Davis  paid  up  the  balance  of  the  one-third  of  the  judgment  remain- 
ing due — some  two  thousand  dollars ;  and  further,  that  Rawls  had 
received  of  St  George,  effects  enough  to  pay  one-third  nlbre  of  the 
judgment;  and  that  there  was  property  enough  in  the  county 
of  Pulaski,  belonging  to  Bracewell,  to  satisfy  the  entire  balance, 
which  he,  Davis,  pointed  out ;  that  Rawls  would  not  levy  upon  it, 
but  per^iitted  Bracewell  to  eloign  it  Aflerwards,  the  execution 
being  fraudulently  transferred  to  the  Merchants'  Bank  of  Macon 
with  a  view  to  evade  the  contract  with  Collier,  it  was  levied 
upon  Davis'  property,  in  the  county  of  Baker.  Davis  having 
put  in  his  claim  to  the  land  levied  on,  and  the  same  being  depend- 
ing on  the  appeal,  he  files  this  bill,  and  prays  that  the  answers  of 
the  defendants  may  be  road  on  the  trial  of  this  claim,  and  that  the 
plaintiffs  in  the  execution  may  be  decreed  to  be  enjoined  fkom 
pursuing  their  recovery  on  the  execution.  Thus  the  bill  seems 
to  be  both  for  relief  and  discovery.  The  contract  between  Rawls 
apd  CoUier  is  claimed  to  be  also  void,  for  want  of  consideration. 
We  think  the  undertaking  of  an  insolvent  man,  to  apply  the  yearly 
proceeds  of  his  personal  laboui*  in  payment  of  part  of  a  debt,  a 
good  consideration  to  support  a  contract  to  release  him  for  the 
balance;  it  is  as  though  he  had  given  his  indentures;  it  is  cer- 
tainly a  pledge  of  that  which  the  plaintiff,  Rawls,  could  not  have 
reached,- and.  is  a. benefit  therefore  to  him.  Without  this  pledge, 
CoUier  being  insolvent,  Rawls  could  have  gotten  nothing  out  of 
him.  If  this  contract  be,  as  we  think  it  is,  valid  as  betweep^Kawls 
and  Collier,  and  as  between  the  Merchants'  Bank  and  Collier  (that 
institution,  as  the  bill  charges,  having  notice  of  it)  if  it  is  fulfilled 
on  the  part  of  Collier,  (and  the  bill  charges  that  it  was  by  a  pay- 
ment of  one-third,)  then  the  effect  is  an  extinguishment  as  to 
Collier  of  the  whole  judgment.  Was  Davis  then  entitled  to  have 
his  property  protected  from  that  judgment?    Was  it  not  paid 
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and  extinct  1  was  not  the  lieu  upon  his  land  extinguished  1  We 
think  it  was. 

The  next  question  however  is,  could  he  not  have  proven  all  [4.] 
diis  at  law?  Was  his  remedy  an  adequate  one  at  law]  The 
rale  is  &miliar  to  all«  that  where  a  party  has  a  complete  remedy 
at  law,  he  can  not  invoke  the  jurisdiction  of  chancery,  or  rather 
chancery  has  no  jurisdiction.  A  party  is  entitled  to  go  into  equity 
fer  discovery,  to  sift  the  conscience  of  his  adversary  to  aid  his 
cause  at  law ;  but  to  do  so,  he  must  aver  inability  to  prove  the 
&cts  upon  which  he  relies  at  law,  without  a  resort  to  the  con- 
science of  his  antagonist;  or  he  must  show  some  other  ground  for 
equitable  interference  with  the  common  law  jurisdiction.  Neither  of 
these  hai§  this  complainant  done.  All  that  looks  like  it  is,  the  prayer 
that  the  answers  of  the  defendants  may  be  rei^d  upon  the  trial  of 
the  claim.  This  is  not  enough.  From  all  we  can  -  see,  this  com- 
plainant has  an  ample  remedy  at  law,  and  his  bill  was  demurrable 
§BT  want  of  equity. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  18.— v-Thomas  J.  Johnson  and  others,  plaintiffs  in  error,  v«. 
Fowler  I{olt  and  E.  L,  Newton,  defendants  in  error. 

[1.]  .The  power  of  reviewing  all  the  decisions,  iiUerlocutary  andjinalf  of  the  Superior 
ConrtB,  eren  those  depending  upon  mere  discretion,  of  right  belongs  to  the  du- 
pmne  Court;  yet  it  will  not  interfere  to  correct  the  abuse  of  discretionary  power, 
unleMit  has  been  exercised  in  an  illegal,  unjust,  or  srbitrary  nuinner. 

13J  Courts  of  chancery  being  clothed  with  greater  amplitude  of  discretion  thto  courts 
of  eonunou  law,  a  Court  of  Errors  will  interfere  more  sparingly  with  the  exercise 
of  tiie  discretionary  powers  of  the  farmer  than  the  laHer^  notwithstanding  the 
dntiet  trf  both  are  discharged  by  the  same  incuiilbent,  in  Georgia. 

[3.]  The  act  of  1811,  (Prince,  438  J  which  declares  that,  "  in  all  cases  of  injunction, 
they  shall  be  disposed  of  and  a  decision  made  at  the  aeeond  term  of  said  court, 
held  in  and  for  said  county  where  such  suit  originated,*'  means  the  second  term 
after  the  parties  are  serred  and  the  cause  set  down  for  trial. 

In  Equity.  Motion  to  dismiss  bill  for  want  of  prosecution.  In 
Decatur  Superior  Court.  •  June  Term,  1847.  Before  Judge 
Wabrkn.  ^ 
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For  the  circumstances  of  the  case  and  the  points  made  below^ 
see  the  opinion  delivered  by  the  Supreme  Court. 

Bailet  9c  Seward,  for  the  plaintiflb  in  error,,  cited  Hatchk,  681; 
AHawks371;  1  Edw.  Ch. R. 617 ;  5  Qmd.  Ch.  R.  U5;  11  Id.  172; 
2  Mad.  R.  405;  15  Ves.  Jr.  2M. 

HufEs  &  Hikes  and  Sullitan  9c  Moore,  for  defendants. 

Bif  the  Court. — Lumpkin,  Judge,  delivering  the  opinion. 

The  defendants  in  error  sued  Duncan  Curry,  as  die  adminis^ 
trator  of  Josiah  Everett,  and -obtained  judgments  for  debts  owing 
them,  and  levied  their  executions  on  the  negroes  in  dispute  in  the 
action  of  trover,  in  the  hands  of  Curry.  They  brought  a  bill  for 
discovery,  relief  and  injunction,  to  the  December  Term,  1845, 
of  Decatur  Superior  Court,  against  the  plaintiflb  in  the  action  of 
trover,  who  were  seeking  to  recover  the  same  property  out  of  the 
estate  of  Everett.  Curry  was  made  a  party  defendant  to  the  bill 
At  June  Term,  1847,  a  motion  was  made  to  dismiss  the  bill,  on 
the  ground,  th&t  nearly  two  years  had  elapsed  and  all  the  parties 
wei-e  not  yet  served.  Richard  K.  Hines,  Esq.,  in  answer  to  said 
motion,  stated  in  his  place,  that  at  June  Term,  1846,  he  under- 
stood from  John  F.  Gaulding,  the  resident  counsel  of  complain- 
ants, that  all  the  parties  had  been  served.  The  demurrer  to  the 
bill  was  then  argued,  and  the  same  was  held  up  for  advisement  At 
December  term  *  thereafter  itVas  re-argued  and  overruled,  and 
the  usual  rule  taken  for  the  defendants  to  demur,  plead  and  an- 
swer, &c.  That  in  June,  1846,  the  original  bill,  on  which  were 
the  entiies  of  service,  was  handed  to  his  honour.  Judge  Wan^n, 
and  that  the  same  was  not  again  brought  back  until  the  present 
term,  the  argument  upon  the  demurrer  having  been  had  .on  the 
second  original  for  Thomas  county,  and  that  he  now  discovered, 
for  the  first  time,  the  wailt  of  the  service,  by  the  tetum  of  the 
sheriff. 

Upon  this  showing  the  Court  refused   to  dismiss    the .  bill ; 
whereupon  the  solicitor  for  the  defendants  excepted. 
[1.]     We  are  met  in  limine  with  a  plea  to  our  jurisdiction.    It  is 
contended  by  the  counsel  for  the  defendants  in  error,  that  a  writ 
does  not  lie  to  this  Court  from  an  interlocutoi^  order  6r  decree  of 
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the  Court  below,  in  the  exercise  of  its  discretionary  powers,  or 
touching  the  mode  of  its  proceedings. 

If  this  position  be  tenable,  this  Court  will  be  relieved  from  a 
portion,  at  least,  of  its  onerous  labours. 

By  the  fifth  section  of  the  statute  creating  this  Courts /the  right 
of  appeal  is  expressly  given,  "  for  alleged  error  in  any  decision, 
sentence,  judgment  or  decree  of  the  Superior  Courts,  in  all  causes 
of  a  criminal  or  civil  nature."  The  comprehensive  language  of 
the  statute  seems  to  give  the  unrestricted  right  of  appeal  from  aU 
decisions.  It  extends  to  interlocutory  orders  therefore  as  well  as 
to ^)ui2  judgments;  to  sentences  made  in  the  exercise  of  discre-' 
tianary patter,  as  well  as  any  other;  and  it  is  best,  no  doubt,  tihat 
such  a  tribunal  should  be  vested  with  this  plenary  power.  For 
the  ultimate  determination  of  a  cause,  may,  and  not  unfrequently 
does,  depend  upon  the  direction  given  to  the  intermediate  pro- 
ceedings. 

The  Supreme  Court  of  the  State  of  New  York  is  clothed  with 
authority  almost  precisely  similar  to  our  own.  1  R.  L.  134.  The 
right  of  appeal  is  there  given,  ''  to  all  persons  aggrieved  by  any 
sentence,  judgment,  decree  or  order  of  the  court  of  chancery.'' 
And  their  judges  frequently  intimated,  that  there  was  a  class  of 
orders  of  the  court  of  chancery  which  they  would  not  review; 
and  the  effort  was  earnestly  made  to  establish  the  line  of  distinc- 
tion, beyond  which  they  would  not  go,  and  yet  they  acknowledge 
frankly,  that  they  have  retired  from  the  task  from  the  conviction 
that  it  was  impracticable.  2  Johns,  Cos.  415 ;  2  Caines  Cos,  m 
Error,  142 ;  3  Johns.  Rep.  566 ;  4  Id.  510;  9  Id.  443 ;  12  Id.  41, 
510. 

As  the  legislature  then,  has  not  seen  fit  to  fix  any  limits  to  what 
begins  to  be  now  generally  esteemed  as  a  valuable  right  hy  our 
citizens,  we  do  not  feel  at  liberty  to  circumscribe  or  curtail  it. 

We  are  told  that,  unless  we  disclaim  jurisdiction  in  appeals  of 
this  character,  we  shall  be  oppressed  and  overwhelmed  with 
business.  Such  has  not  been  the  experience  of  the  past  two  years ; 
but  few  cases  of  this  sort  have  been  brought.  Nor  does  the 
history  of  Appellate  Courts,  in  our  sister  States  and  of  Qreat 
Britain,  verify  this  prediction. 

The  profession  then  and  the  public,  may  abide  with  confidence 
in  the  rule  'already  established,  and  in  the  construction  given  to 
the  organic  law  securing  the  right  of  appeal — ^namely;  that  the 
power  of  reviewing  all  the  decisions,  interlocutory  an^Jinal,  of  th^JI 
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Superior  Courts,  even  those  depending  on  mere  JtMretton,  of  fight 
belongs  to  this  tribunal ;  yet  it  will  not  interfere  to  correct  the 
abuse  of  diacreiionary  power,  unless  it  has  been  exercised  in  an 
illegal,  unjust  or  arbitrary  manner. 

And  one  important .  reason,  among  others^  why  this  control 
should  be  used  sparingly,  is  that  the  circuit  Judge  is  usually  better 
acquainted  with  all  the  facts  and  circumstances  of  each  particular 
case  than  we  can  possibly  be.  Where  the  circuit  Judges  consti- 
tute the  Appellate  Court,  as  in  South  Carolina,  this  difficulty  is  to 
a  good  degree  obriated.  But,  separated  entirely,  as  we  afe, 
from  the  circuit  bench,  we  will,  for  that  reason,  confide  more  to 
their  discretion. 

[2.]  As  it  respects  the  case  under  consideration,  we  do  not  thhik 
that  it  comes  within  the  rule  which  we  have  prescribed  for  our 
guidance  ;  moreover,  it  may  be  added,  that  the  courts  of  chancery 
have  a  wider  latitude  of  discretion  than  courts  of  common  law. 
And  although  the  duties  of  both  are  discharged  by  the  same  fnxkc- 
tionary  in  our  State,  nevertheless,  looking  to  the  miture  and  essen- 
tial difference  of  the  two  jurisdictions,  we  might  feel  ourselves 
justified  in  relieving  more  readily  against  the  abuse  of  discretion 
on  the  common  law,  than  the  equity  side  of  the  Superior  Court. 
[3.]  It  is  urged  in  behalf  of  the  plaintiff  in  error,  that  the  act  of 
1811  is  imperative ;  that  all  bills  of  injunction  shall  be  disposed  of, 
and  a  decision  made,  at  the  second  term  of  the  court  held  in  and 
for  the  county  where  such  suit  originated.  HaichkUs,  681.  But 
this  statute  must  mean,  the  seamd  term  after  the  service*  is  per- 
fected and  the  cause  set  down  for  trial,  because  the  death  of  one 
or  both  of  the  parties  might  absolutely  prevent  the  bill  from  being 
served  by  the  second  term  after  the  injunction  was  granted. 

We  will  not  say  that  unnecessary  delay  has  not  intervened  in 
the  pi^esent  case ;  and  we  cordiaUy  concur  vdth  Lord  Eldon,  that 
one  of  the  greatest  hardships  attending  litigation,  is  certainly  the 
length  of  time  the  party  is  obliged  to  live  in  court  before  the 
decision  of  his  cause.  Mr.  Hines,  however,  in  answer  %o  the 
motion  to  dismiss,  assigned  reasons  for  the  delay,  which  satisfied 
the  chancellor ;  and  the  inclination  of  oar  mind  is,  to  sustain  bis 
decision. 

Judgment  affirmed. 
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No.  19. — ^JoHN  Doe,  on  the  several  demises  of  Zachariah  Lamar 
and  A.  J.  Lamar,  plaintiffs  in  error,  rs,  Richard  Roe,  casual 
ejector,  and  Moses  Grier,  tenant  in  possession,  defendants  in 
error.    Ejectment.    From  Early. 

The  security  on  appeal  in  the  Court  below,  not  having  been 
made  a  party,  writ  of  error  dismissed. 

Db  Oraffenreid  &  Schlet,  for  plaintiffs. 

Jones  &  Carithers,  and  Dudley,  for  defendants. 


No.  20.— John  B.  Saunders,  plaintiff  in  error,  vs.  John  T.  Smith, 
administrator  de  bonis  nan  cum  testumento  annexe  of  George  G. 
Guines,  deceased,  defendant  in  error. 

[1.]  The  Supreme  Conit  will  not  reTiew  judgments  and  decrees  rendered  l^  the  Su- 
perior Courts  in  this  State,  for  alleged  error  committed  prior  to  the  organization 
of  the  Supreme  Court. 

[2.]  Where  a  bill  is  filed  against  an  executor,  charging  him  with  having  waHed  the 
trust  funds  in  his  hands,  a  decree  may  be  rendered  against  him  individually. 

[3.]  According  to  the  rule  of  equity  practice  in  this  State,  the  decree  need  not  recite 
the  pleadings  and  proofs  in  the  cause,  as  in  England. 

[4.]  A  decree  in  an  equity  cause,  for  a  specific  sum  of  money,  under  the  13th  rule  of 
equity  practice  established  by  the  judges  in  convention,  under  the  authority  of 
the  act  of  1821,  may  be  enforced  by  a  capias  ad  satis/aeiendumagaiaBl  the 
defeodanL 

[5.]  A  capias  ad  satisfaciendum  may  be  amended  so  as  to  conform  to  the  judgment 
or  decree  of  the  court,  where  there  is  a  variance  in  the  amount,  and  also  to  the 
time  of  its  return ;  as  when,  by  mistake,  it  is  made  returnable  on  the  third  Monday 
in  December,  1838,  when  it  should  have  been  made  returnable  on  the  aeeond 
M<mday  in  December,  1838. 

[6.]  This  Court  will  not  interfere  with  the  discretion  of  the  Court  below,  in  the  allow- 
ing or  disallowing  amendments  of  process,  except  in  flagrant  cases  of  the  abuse  of 
such  discretion. 

[7.]  Notice  is  not  imdispenstMf  neeessary  to  be  given  of  a  motion,  to  the  court,  to 
establish  copies  of  office  papers  alleged  to  be  lost  or  destroyed,  under  tbe^r^^ 
role  of  pnictiee  established  by  the  judges  in  conTentio&y  under  the  i    '   ~^ 
Aeaetof  U8I. 
TOL./n.  16 
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In  Equity.  Decatur  Superior  Court.  Jane  Term,  1847.  Be« 
fore  Judge  Warren. 

John  B.  Saunders,  the  plaintiff  in  error,  as  qualified  and  acting 
executor  of  said  George  G.  Gaines,  having  been  remoTed  from 
the  executorship,  and  administration  de  bonis  nan  on  said  estate, 
with  the  will  annexed,  having  been  granted  to  Smith,  the  defendant 
in  error,  he  instituted  suit  in  equity  in  said  Superior  Court,  against 
Saunders,  for  the  assets  which  had  come  to  his  hands  ;  which  re- 
sulted in  a  finding  and  decree  against  Saunders  for  the  sum  of 
$8221  22  principal,  with  costs.  This  decree  was  rendered  in 
June,  1838. 

Afteiw^ards,  at  June  Term,  1845,  of  the  Court  below,  the  origi- 
nal papers  in  said  cause  having  been  lost  or  destroyed,  copies 
were  established  in  lieu  therecff,  under  the  20th  rule  of  practice 
established  by  the  judges  in  convention.  Afterwards,  at  June 
Term,  1846,  of  the  Court  below,  it  being  ascertained  that  an  error 
was  committed  in  the  established  copies  of  the  finding  and  decree, 
as  to  the  amount  thereof,  an  amendment  was  allowed,  so  as  to 
Tepresenrt  the  above  specified  amount  as  the  sum  found  and 
decreed. 

A  capias  ad  satisfaciendum  was  issued  fi'om  said  decree,  against 
the  body  of  said  Saunders,  and  upon  which  he  was  arrested.  The 
ea,  sa.  was  made  returnable  to  the  third  Monday  in  December, 
1838,  when  it  should  have  been  made  returnable  to  the  second 
Monday  in  December  of  that  year. 

Afterwards,  at  June  Tenh,  1847,  of  the  Court  below,  the 
counsel  for  Saunders  moved  to  set  aside  the  decree  upon  the  fol- 
lowing grounds : 

Ist.  Because  the  said  Saunders  was  not  liable  to  be  sued,  or  to 
any  recovery  against  him,  by  the  defendant  in  error  as  adminis- 
trator de  bonis  non,  • 

2d.  Because  the  recovery  was  against  him  individually,  when 
it  should  have  been  against  him  as  executor,  for  the  amount  of 
assets  or  property  which  he  had  in  his  hands  as  such. 

3d.  Because  said  decree  does  not  recite  the  allegations  of  the 
bill  and  answer,  or  the  proofs  submitted  upon  the  trial ;  and  is  in 
other  respects  wholly  informal,  deficient  and  irregular,  as  a 
decree. 

4th.  Because  the  recovery  exceeds  the  amount  sued  for  and 
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charged  by  the  coraplainant  in  the  bill,  as  appears  on  the  face  of 
■aid  bill,  and  that  the  findings  of  the  jury,  and  the  said  decree,  is 
not  authorized  by  the  allegations  in  the  bill. 

And  also  to  set  aside  the  ca,  sa.  on  the  following  grounds : 

Ist  Because  a  decree  in  equity  cannot  be  enforced  against  the 
person  of  the  defendant  by  capias  ad  satisfaciendum,  as  at  common 
law. 

2d.  Because  said  ca,  sa.  does  not  correspond  in  date  or  amount 
with  the  record  of  said  decree. 

3d.  Because  the  ca.  sa.  is  returnable  on  the  third  Monday  in 
December,  1838,  when  said  Court  was  holden  on  the  second  Mon- 
day in  said  month  and  year,  the  time  fixed  by  law  for  holding  said 
Court ;  and  that  said  ca.  sa.  is  in  other  respects  irregular  and  void* 

And  also,  to  set  aside  the  orders  of  the  Court  below  establishing 
copies  of  the  bill,  answer,  exhibits,  finding  and  decree,  and  allow- 
ing the  said  finding  and  decree  to  be  amended  as  to  the  amount^ 
Sec.,  on  the  following  grounds : 

1st  Because  neither  the  said  Saunders  nor  his  counsel  had 
notice  of  said  seyeral  orders. 

2d.  Because  there  was  no  proof  submitted  to  the  Court  below 
when  the  order  was  obtained,  that  the  copy  of  the  bill,  answer^ 
exhibits,  verdict  and  decree,  admitted  to  record,  was  a  true  copy 
of  the  originals,  nor  was  the  loss  or  absence  of  the  originals  ac- 
counted for. 

3d.  Because  the  ca.  sa.  having  been  executed  by  the  arrest  of 
Sannders,  and  returned  with  the  entry  of  the  sheriff  to  that  effect^ 
yrzajunctus  officio^  and  was  not  subject  to  amendment. 

After  argument,  the  Court  below  overruled  the  aforesaid  several 
g^nnds  tb  set  aside  the  decree,  the  ca.  sa.,  and  the  several  orders 
referred  to.  To  which  decision  of  the  Court  below  the  counsel 
for  Saunders  excepted. 

The  counsel  for  the  defendant  in  error,  then  moved  to  amend 
the  CO.  M.,  so  as  to  make  the  same  returnable  to  the  second  Monday 
in  December,  1838,  which  was  allowed;  and  the  counsel  for 
Saunders  excepted. 

Upon  these  several  grounds  the  error  complained  of  is  assigned. 

E.  Warren  &  J.  B.  Hines,  for  the  plaintiff  in  error,  in  support 
of  the  grounds  to  set  aside  the  decree  cited,  1  Kelli/  R.  80; 
2  Dan,  Ck.  Prae.  386 ;  ib.  398. 

In  support  of  the  grounds  taken  to  set  aside  the  ea,  sa.  tbaj^ 
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cited.  2  Dan.  Ch.  Pr.  232  ;  13  Eq.  Rule ;  3  Johns.  R.525;2  Conn. 
R.  402;  3  McCord  R.  142;  1  Har.  ^  John.  ^.  8;  2  Tidd  Frac. 
998,  1027;  6  J.  J.  Marshall  R.  514. 

In  support  of  the  grounds  to  set  aside  the  several  orders  referred 
to,  they  cited,  3  Dan,  Ch.  Prac.  400 ;  3  Edw.  Ch.  jR.  478 ;  7  Paige 
R.  382. 

S.  T.  Bailey  and  Sullivan  &  Mooru  for  the  defendant  in  error. 

As  to  the  authority  for  establishing  the  copy  papers,  we  refer  to 
the  20th  Common  Law  Rule  of  court — Hotch.  949.  It  is  the 
act  of  the  court,  performing  the  duty  of  keeping  its  files  and  re- 
cords complete.  No  one  is  entitled  to  special  notices-all  are 
bound  to  take  notice.  If  the  court  establishes  by  mistake  an  in- 
correct copy,  any  one  may  show  it,  but  no  one  has  a  right  to  claim 
the  privilege  of  opening  the  record  because  he  was  not  called  upon 
to  assist  the  court  in  the  discharge  of  its  duty.  Davis  vs.  Barker^ 
1  KeUy  R.  562. 

As  to  the  error  in  the  ca.  sa.,  it  is  no  business  of  the  plaintiff  in 
error;  he  cannot  be  affected  injuriously  by  it;  it  is  in  final  pro- 
cess ;  his  day  in  Court  was  passed  at  the  time  of  the  issuing  of 
the.ca.  sa.  Had  it  been  in  mesne  process  he  could  have  taken  ad- 
vantage of  it,  for  it  would  have  called  him  to  answer  at  an  im- 
proper time. 

Bacon,  and  other  elementary  writers,  lay  it  down  that  "  a  co.  jo. 
may  be  taken  out  returnable  the  term  next  but  one  after  the  test ; 
for  the  intervening  term  makes  no  discontinuance,  (as  it  it  would 
on  mesne  process,)  it  not  being  necessary  that  the  defendant  (as  in 
mesne  process)  should  have  a  day  in  court,  for  his  cause  is  at  an 
end  and  he  must  lie  in  prison  whether  the  writ  be  returned  or 
not"  3  Bacon  Abr.  688 ;  2  Salk.  R.  700 ;  2  Ld.  Raym.  R.775;  7 
Mod.  R.  29. 

Again,  Bacon  lays  it  down  that  all  final  processes  ape  good 
though  never  returned — as  the  plaintiff  gets  the  effect  of  bis  suit, 
and  ua  more  is  to  be  done  on  his  part ;  and  hence  they  are  called 
the  end  of  the  law.     3  Bacon  687. 

But  it  is  proper  that  process  should  be  correct,  hence  o,Ji.  fa.  or 
a  ca.  sa.  may  be  amended  in  the  retum.  1  Com.  Dig.  582, 570 
note;  2  Arch.  Pr.  279;  2  Bl.  R.  836;  2  Bos.  S^ PuU.  R.  336;  6 
Taunt.  R.  322.  In  the  sum  recovered  by  the  judgment,  2  T.  R. 
^id,  450,  even  afler  they  have  been  executed,  id.;  3  T.  IL 
'  Bl.  R.  541 ;  2  Wm.  Bl.  R.  694. 
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The  objection  that  a  ca.  sa,  pould  not  legally  issue  in  equity,  ia 
settled  by  the  13th  equity  rule,  Hotchkiss  955.  The  words  of  the 
Rule  are,  "  When  a  case  in  equity  shall  be  tned  by  a  juiy  who  shall 
render  a  verdict  for  a  specific  sum,  a  decree  shall  be  entered  for 
such  sum,  and  such  execution  may  be  issued  thereon,  as  if  the  cause 
bad  been  decided  at  common  law."  Such  execution  is  equivalent 
to  any  execution.  Had  the  term  been  "  b,Ji.  fa,  may  issue,"  we 
should  then  have  been  driven  to  look  to  the  statute  for  authority 
to  issue  either  a  ca,  aa,  or  Ji,  fa,  on  all  verdicts  for  money.  The 
use  of  a  common  law  process  in  equity,  for  the  recovery  of  money, 
is  no  novelty.  They  have  a  similar  rule  in  the  English  chancery, 
where  they  have  no  jury. 

I  will  not  consume  the  time  of  the  Court  in  arguing  that  the 
Court  below  was  right  in  refusing  to  go  behind  the  verdict  and  de- 
cree in  the  record,  to  decide  on  such  a  motion  whether  that  ver- 
dict mnd  decree  were  right  or  wrong ;  nor  will  I  seek  to  convince 
this  Court  that  it  would  be  a  novelty  in  jurisprudence  to  convert  a 
summary  motion  like  this  into  a  bill  of  review. 

Looking  to  the  record  and  law  of  this  case  without  the  ca,  9a,, 
this  Court  would  be  perplexed  to  conceive  why  Saunders  moves 
such  a  proceeding  at  this  late  day.  But  on  inspecting  the  entry 
on  the  ca,  sa,,  the  Court  at  once  perceives  what  direction  Saunders 
has  taken,  and  also  whose  interest  is  deeply  involved  in  and  at  war 
with,  that  process. 

Amendments  are  always  in  the  discretion  of  the  court ;  any  pro- 
cess may  be  amended. — Mclntire  vs.  Rou>an,  3  Johns,  R,  144. 
A.nd  amendments  will  be  made  if  the  mistake  or  omission  is  made 
by  an  officer  of  the  court. — Close  vs.  Gillespy,  3  Johns,  R,  526. 
And  the  amendment  may  be  made  on  motion. — Seaman  vs.  Drdkep 
1  Cbuief  Ca.  9. 

By  ike  Court, — Warner  J.  delivering  the  opinion. 

There  was  a  motion  made  in  the  Court  below  to  set  aside  the 
decree  made  in  this  cause  by  the  Superior  Couit  of  Decatur  Couur 
ty;  in  June  1838,  on  several  grounds. 

First,  Because  the  defendant  was  not  liable  to  be  sued,  or  [1.} 
recovery  had  against  him,  by  the  defendant  in  error  as  adrainistrar- 
tor  de  bonis  nan. 

The  answer  to  this  objection  is,  that  the  decree  of  which  the 
plaintiff  hi  enbr  complains,  was  rendered  long  anterior  to  the 
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ganization  of  this  Court ;  and  if  we  were  to  take  upon  ourselves 
the  task  to  correct  all  the  errors  which  might  be  suppo;3ed  to  exist 
in  the  vanous  judgments  and  decrees  rendered  in  the  several  supe- 
rior Courts,  prior  to  the  organization  of  this  Court,  there  would  be 
no  end  to  litigation,  and  nobody's  rights  would  be  considered  set- 
tled by  such  judgments  and  decrees,  made  by  courts  of  competent 
jurisdiction  and  the  iinal  arbiters  of  the  rights  of  parties  in  this 
State  at  the  time  when  made. 

Although  we  may  be  of  the  opinion  there  was  error  in  that  de- 
cree, yet,  having  been  made  before  the  organization  of  this  Court, 
we  do  not  consider  it  would  be  proper  now  to  correct  or  interfere 
with  it. 

[2.]  The  second  ground  of  error  alleged,  is,  that  the  decree  was 
rendered  against  the  defendant  in  his  individual  capacity,  and  not 
against  the  assets  in  his  hands  as  executor. 

This  suit  was  not  instituted  on  s,  contract  made  by  the  defendant's 
testator,  but  was  a  bill  filed  against  him  to  account  for  the  trust 
funds  which  had  come  into  his  hands,  and  which  he  is  charged  to 
have  wasted ;  and  we  think  the  decree  was  properly  rendered 
against  him  individually,  as  was  ruled  by  this  Court,  in  Bryant 
Guardian  ifc.  vs.  Owen  ^  Wife,  1  KeUj/  R,  368. 
[3.]  The  third  ground  of  eiTor  is,  that  the  decree  does  not  recite 
the  allegations  of  the  bill  and  answer,  or  the  ^proofs  submitted  on 
the  tiial,  &c.,  as  required  by  the  English  chancery  practice. 

Under  the  authority  given  to  the  judges  of  the  Superior  Courts 
in  convention,  to  establish  uniform  rules  of  practice,  by  the  act  of 
1821,  the  13th  equity  rule  declares,  "  When  a  case  in  equity  shall 
be  tried  by  a  jury,  who  shall  render  a  verdict  for  a  specific  sum, 
a  decree  shall  be  entered  for  such  a  sum,  and  such  execution  may 
be  issued  thereon  as  if  the  case  had  been  decided  at  common 
law'- — Hotchkiss  955.  As  equity  causes  are  tried  by  a  jury  in  this 
State,  and  the  evidence  is  not  confined  to  depositions  taken  in  wri- 
ting, as  in  England,  it  has  never  been  the  practice  of  our  courts  to 
recittf  the  evidence  in  the  decree.  Besides,  the  bill  and  answer 
are  required  to  be  recorded,  together  with  all  the  proceedings  in 
the  cause,  including  the  decree ;  and  the  evidence  on  the  trial 
must  necessarily  be  confined  to  the  particular  matter  controverted 
by  the  replication,  as  provided  by  the  5th  Equity  Rule  of  practice. 
No  good  reason  therefore  occurs  to  us,  why  the  practice  which  has 
heretofore  prevailed  in  this  State,  should  be  disturbed,  and  the  En- 
practice  adopted. 


AMERICUS,  JULY  TERM,  1847.  127 

Saunders  v<.  Smith,  ad  uV. 

The  fourth  grtuud  of  error  is,  that  the  recovery  exceeds  the 
amount  sued  for  and  the  finding  of  the  jury,  and  the  decree  is  not 
authorized  by  the  allegations  in  the  bill. 

We  think  there  is  as  little  foundation  for  this  ground  of  error,  as 
for  several  others  which  have  been  taken,  from  an  inspection  of  the 
record.  The  original  verdict  was  for  $8221  22,  the  copy  established 
is  for  $8221  20 — two  cents  less  than  the  original  verdict — ^but  this 
was  subsequently  amended  by  an  order  of  the  Court  for  that  pur- 
pose. 

It  appears  from  the  record  that  a  ca.  sa,  issued  against  the  [4.] 
defendant  on  the  verdict  of  the  jury,  and  a  motion  was  made  to 
set  it  aside,  on  the  ground,  that  a  decree  in  equity  cannot  be  en- 
forced against  the  person  of  a  defendant  by  a  ca.  sa.,  as  at  common 
law.  We  think  the  13th  Equity  Rule  of  practice  before  cited,  set- 
tles this  question.  That  rule  declares  "  such  execution  may  be  is- 
sued on  the  verdict,  as  if  the  case  had  been  decided  at  common 
law." 

A  motion  was  also  made  to  set  the  ca,  sa,  aside  on  the  ground  [5.] 
it  did  not  correspond  in  date  or  amount,  with  the  record  of  the  de- 
cree, and  because  it  was  made  retui*nable  on  the  third  Monday  in 
December,  1838,  when  the  Court  was  held  on  the  second  Monday 
in  December,  1838. 

The  Court  ordered  the  ca,  sa,  to  be  amended  in  both  particulars, 
which  is  also  assigned  for  error. 

We  are  of  the  opinion  the  Court  below  did  not  err  in  its  judg- 
ment, in  permitting  the  amendment.  See  Shaw  vs.  MaxweU, 
6  r.  R,  450 ;  Evans  vs.  Rogers,  1  Kelly  R,  467,  and  cases  there 
cited.  We  do  not  intend  to  be  understood  as  saying,  that  where  a 
tested  right  may  have  been  acquired  by  thirdpersons  under  process, 
such  process  may  be  amended  so  as  to  defeat  or  pi-cjudice  such 
rights.  To  induce  this  Court  to  interfere  with  the  discretion  of  [6.] 
the  Court  below,  in  allowing  or  refusing  amendments  of  process, 
there  must  be,  in  our  judgment,^  flagrant  abuse  of  such  discretion, 
which,  to  our  minds,  does  not  by  any  means  exist  in  this  case. 

It  also  appears,  that  the  original,  papei-s  in  this  case  had  [7.] 
been  lost  or  destroyed,  and  a  motion  was  made  to  establish  them 
under  the  20th  rule  of  practice.  Hotchkiss,  949.  This  rule  de- 
clares, "  Upon  the  loss  of  any  original  declaration,  plea,  bill  of 
indictment,  or  other  office  papers,  a  copy  of  the  same  shall  be  estab- 
Hshed  instanter." 

The  objectioiiB  urged  are,  that  the  adverse  party  had  no  n( 
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of  the  order  to  establish  the  lost  papers,  and  that  there  was  no 
proof  submitted  to  the  Court  below,  that  the  copy  sought  to  be 
established  was  a  true  copy,  &c. 

We  are  of  the  opinion,  that  notice^  to  establish  office  papen 
which  are  lost  or  dest;royed,  under  the  rule,  is  nojt  indispensably 
necessary ;  it  is  the  business,  as  well  as  the  duty  of  the  court,  to 
guard  and  protect  the  rights  of  both  parties  in  the  keeping  and 
establishment  of  its  own  records — nor  can  we  presume  that  the 
Court  below  did  not  have  satisfactory  evidence  before  it  of  the 
loss  of  the  office  papers,  and  that  the  copies  sought  to  be  established 
were  true  copies  of  the  lost  originals,  before  it  passed  the  order  to 
establish  the  same.  It  however  appears  from  the  order  itself 
that  it  was  an  exemplification  of  the  original  lost  record,  that  the 
Court  ordered  to  be  established,  which  afforded  the  most  satis- 
factory evidence  of  its  authenticity. 

The  judgment  of  this  Court  is,  that  there  is  no  error  in  the 
record,  and  that  the  judgment  of  the  Court  below  be  affirmed. 

Judgment  affirmed. 


No.  21.— ->Creed  M.  Jennings,  plaintiff  in  error,  vm,  Nathaniel 
Sledge,  defendant  in  error. 

[1.]  A  principal  hating  giren  security  on  a  bail  pmcess,  may  avail  himself  of  a  want 
of  conformity  between  the  amount  indorsed  on  the  writ  and  the  amount  sworn  tO| 
by  motion  to  discharge  the  bail. 

[2.]  An  indorsement  on  the  writ  in  a  bail  suit,  of  an  amount  larger  than  the  ram  swora 
to,  is  contrary  to  the  statute,  and  the  bail  process  in  such  a  case  is  void  and  tha 
bail  discharged. 

[3.]  In  an' affidavit  to  hold  to  bail,  the  affiant  swearing,  that  a  specific  sum  is  due,  he* 
9ide9  trUerest,  and  setting  forth  the  date  of  the  note  and  the  time  of  its  maturiky^- 
the  amount  sworn  to  is  the  specific  sum,  and  no  more. 

Motion  by  principal  to  discharge  his  bail  for  nonconformity  be- 
tween the  amount  sworn  to  and  that  indorsed.  In  Muscogee 
Superior  Court.    May  Term,  1847.    Before  Jadge  Alkxamdsb. 
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The  amount  sworn  to  be  due  as  principal  upon  the  note  sued, 
was  $412  50,  besides  interest,  but  no  specific  sum  was  claimed  to 
be  due  as  interest.  The  amount  indorsed  on  the  writ  as  the  amount 
Bwom  to  was  $468  50.  The  party  was  held  to  bail  in  double  the 
amount  indorsed,  $937.  The  motion  to  discharge  the  bail  for  this 
discrepancy  between  the  amount  sworn  to  and  the  amount  in- 
dorsed, was  overruled  by  the  Court  below.  For  the  further  par. 
ticulars  of  the  case,  see.  the  opinion  delivered  by  the  Supreme 
Court. 

Holt,  for  the  plaintiff  in  error,  cited  Prince,  title  Bail,  422 ; 
1  Tidd  Prac  188. 

Johnson  &  Williams  insisted  that  the  Court  would  not,  on 
motion,  discharge  a  bail-bond,  but  would  leave  the  obligor  to  his 
plea  to  the  9ci.fa,  thereon. 

The  penalty  of  the  bond  was  not  in  double  the  amount  sworn 
to,  but  less^  and  when  the  conditions  are  less  onerous  than  those 
which  might  be  required,  still  the  bond  is  good.    Dudley  R,  23. 

jBy  the  Court. — Nisbet,  J.,  delivering  the  opinion. 

A  motion  was  made  in  this  case  to  discharge  the  bail  taken,  in 
an  action  of  assumpsit  on  a  promissory  note.  The  ground  taken 
in  the  motion  was,  that  the  amount  indorsed  on  the  writ  was 
greater  than  the  amount  sworn  to,  and  that  a  bail-bond  had  been 
required  and  given,  in  double  the  sum  indorsed,  and  therefore  in 
more  than  double  the  sum  sworn  to.  For  these  reasons  it  was 
argued  here,  and  in  the  Court  below,  that  the  bond  and  bail  pro- 
cess wore  void,  and  the  bail  entitled  to  a  discharge.  The  Judge 
presiding  refused  to  grant  the  motion,  and  his  judgment  is  com- 
plained of  as  being  erroneous. 

The  affidavit  of  the  plaintiff  sets  forth,  that  the  defendant  "  is 
indebted  to  him  in  the  sum  of  four  hundred  and  twelve  dollai-s  and 
fifty  cents,  besides  interest,  on  a  note  made  by  said  Cook  and 
Jennings,  dated  the  eighth  day  of  October,  1841,  payable  seven 
months  after  date."     The  indorsement  on  the  writ  is, 

"  Sum  sworn  to  is  -        -        -        -  W^^  ^^ 

aeriff  take  bail  in  twice  the  sum  sworn  to  $937  00 

Bond  was  accordingly  taken  in  the  sum  of  $937,  being  a 
TOL.  m.  ^^ 
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larger,  as  is  alleged,  than  twice  $412  50,  the  amount  to  which  the 
plaibtiflf  had  sworn. 

[1.]  The  first  objection  to  the  granting  of  the  motion  is,  that  this 
objection  to  the  bond  and  process,  cannot  be  taken  advantage  of 
by  motion,  but  must  be  pleaded  at  the*  proper  time  and  in  the 
proper  foim.  We  do  not  think  the  objectionr  sustainable.  We 
will  not  say  that  it  would  not  be  a  good  plea  for  the  bail,  in.  a  suit 
to  chai'ge  him  on  this  bond;  but  inasnMich  as  the  irregularity 
goes  to  the  validity  of  the  process  itself,  it  may  be  taken  advantage 
of  upon  motion.  If  the  indoraement  on  the  writ  is  not  for  the 
sum  sworn  to,  it  is  not  in  conformity  with  the  statute.  An  indorse- 
ment, thus  conforming,  is  made  by  our  law  a  condition  precedent 
to  the  issuing  of  the  bail  process ;  or,  perhaps  with  more  appro- 
priate phraseology,  a  condition,  without  which  the  sheriff  hav  no 
power  to  arrest  the*  defendant.  If  the  sheriff  had  no  authority  to 
an*est,  then  all  the  proceedings  are  void.  The  statute,  being  in 
restraint  of  personal  liberty,  must  be  strictly  construed  against  Ae 
plaintiff,  and  liberally  in  Javorem  lihertatia.  The  plaintiff  must 
bring  himself  strictly  within  the  condition's  prescribed.  This  ap- 
plication is  made  by  the  principal ;  the  effect  of  it,  if  granted,  is, 
it  is  true,  to  discharge-  the  bail,  yet,  at  the  same  time,  it  is  to 
deliver  the  principal  from  the  custody  of  his  surety.  That  the 
principal,  after  bail  given,  is  in  the  legal  custody  of  his  bail;  is  an 
undoubted  proposition  ;  the  sheriff,  when  bond  is  given,  delivers 
the  principal  into  the  hands  of  his  surety;  the  Y^yr  makes  this 
dtelivery.  The  surety  is  responsible  for  him,  and,  being  so 
responsible,  he  is  entitled  to  his  custody ;  he  is  in  friendly,  yet 
effectual  durance.  The  surety  may  deliver  his  principal  to  the 
sheriff,  in  vacation  or  in  open  court  in  term,  at  any  time  before 
final  judgment  on  a  scire  facias  to  charge  him ;  and  when  so  deliver- 
ed, it  is  made  the  duty  of  thesberiff  to  commit  him  to  jail.  3  Black. 
Com.  290;  Swijl  Dig.  596;  13  Mass.  R.  213;  8  Fick.  R.  138, 
140;  Pri««r,  423. 

If  such  be  the  condition  of  the  principal,  we  see  no  reason 
why  he  may  not  as  well,  whilst  at  large  under  bail^  move  hiv 
discharge  by  rule  and  notice,  as  by*  writ  of  habeas  corpus  after 
commitment. 

[2.]  In  order  to  hold  a  party  to  bail  by  our  statute  law,  the 
plaintiff'must  swear  to  the  amount  due,  or,  to  use  the  language  of 
the  statute,  "  to  the'  amount  claimed  by  him,"  and  the  amount 
sworn  to  must  be  *^  indorsed  on  the' petition  and  pvocess*^    Prime^ 
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422.  There  is  good  reason  for  this  latter  requireaient.  The 
same  thing  is  required  in  England,  by  statute  12  Geo.  I.  It  is 
directory  to  the  sheriff,  it  is  convenient — ^nay  it  is  mandatory  to 
him  ;  without  it  he  would  not  be  liable  if  he  failed  to  arrest  the 
defendant.  But  is  it  not  sufRcient  for  us  to  say,  the  law  directs 
it  to  be  done  1  We  think  the  indorsement,  by  statutory  require- 
menty  must  conform  to  the  amount  sworn  to,  so  far  as  not  to  ex- 
ceed that  amount.  What  would  be  our  judgment  in  a  case 
where  the  indorsement  fell  short  of  the  sum  sworn  to,  we  will 
declare  when  the  case  is  made.  Is  there  then  in  the  case  before 
lis,  a  conformity  between  the  indorsement  on  the  writ  and  the 
sum  sworn  to  1  If  the  sum  sworn  to  be  the  $412  50  named  im 
the  affidavit,  and  no  more,  then  the  nonconformity  is  manifest  by 
inspection ;  for  the  sum  indorsed  is  $468  50.  But  it  is  con-  [3.] 
tended,  that  the  sum  sworn  to  is  not  $412  50,  but  $468  50« 
the  amount  indorsed.  For,  say  the  counsel  for  the  defendant* 
the  amount  sworn  to  is  the  face  of  the  note  declared  on,  to  wit, 
$412  50,  with  the  interest  added  from  the  maturity  of  the  note 
to  the  time  when  the  affidavit  is  taken,  and  that  the  principal  and 
interest  together  make  np  the  sum  of  $468  50.  To  make  out 
this  cenclnsion,  they  say  that  the  affidavit  sets  forth  the  dme  when 
the  note  fell  due,  and  the  record  shows  the  date  of  the  affidavit, 
and  id  cerium  est,  quod  cerium  reddi  potest.  This  is  not  our  con- 
struction of  the  affidavit.  The  plaintiff  unquestionably  in  his 
affidavit  lays  claim  to  the  interest  as  well  as  the  principal ;  but  he 
swears  to  no  sum  but  the  sum  named,  and  that  is  the  principal 
only.  He  swears  that  the  defendant  is  indebted  to  him  $412  50« 
hesides  interest.  That  is  to  say,  the  defendant  is  indebted  to  him 
$412  50,  and  such  other  sum  as,  upon  the  hearing,  may  be 
ascertained  to  be  due  on  the  note,  as  interest.  He  does  not  swear 
to  any  specific  sum  as  interest,  and  the  only  specific  sum  sworn 
to  is  the  sum  of  $412  50.  If,  upon  the  trial  of  this  cause,  it  should 
be  proven  that  there  was  less  than  fifty-six  dollars  due  on  this  note« 
as  interest,  in  consequence  of  payments,  or  of  the  plea  of  usury, 
would  the  plaintiff  be  liable,  upon  this  affidavit,  to  a  conviction  for 
peijnry  t     I  think  not. 

We  think  the  amount  indorsed  on  the  writ  is  not  the  amount 
awom  to,  and  the  motion  ought  to  have  been  granted. 

•Let  the  judgment  of  the  Court  below  be  reversed. 

Judgment  laveised. 


iti 
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No.  22w — William  D.  Cairns,  in  right  of  his  wife,  and  as  guar- 
diao,  &c,  plaintiff  in  error,  r#.  Alfred  Iterson,  defendant  in 
error. 

{1.]  A  obtahM  a  jadgment  quamdc  aceideriai  against  B,  th^  administrator  of  C.  D 
gets  an  absolute  judgment  against  B,  the  administrator,  for  the  snifilus  estate  in 
his  hands  coming  to  D,  as  tlie  only  heir  and  distributee  of  C  E,  the  aecority  of 
B,  upon  his  admioistration  bond,  pays  off  the  judgment  of  D.  HeU,  that  A  has  ae 
right  to  Bufajecc  this  money,  in  the  hands  of  D,  to  the  satisfiiction  of  his  jodgmeoC 
quimdo. 

In  Equity.  Motion  hy  plaintiff  in  error,  who  was  defendant  he- 
low,  to  dismiss  the  bill  for  want  of  equity.  In  Muscogee  Superior 
Court,  May  Term,  1847,  before  Judge  Alexander. 

The  facts  stated  in  the  bill,  and  the  questions  made  and  decided 
in  the  Court  below,  are  fully  stated  in  the  opinion  delivered  by  the 
Supreme  Court,  to  which  the  reader  is  referred. 

Holt,  for  the  plaint^  in  error,  insisted  : 

1st.  That  the  complainant,  by  failing  to  take  issue  upon  the  plea 
of  plejie  adminUtravit,  and  to  controvert  the  same,  and  consenting 
to  take  judgment  quando  acciderint,  admitted  that  the  administrator 
had  fully  administered  up  to  the  time  of  plea  pleaded  and 
judgment  rendered  ;  and  tha  the  was  concluded  and  estopped  by 
said  judgment  from  again  litigating  the  question  of  assets,  or  ma- 
king satisfaction  of  his  judgment,  except  from  such  as  had  come 
to  the  hands  of  the  administrator  after  the  judgment ;  and  that 
they  had  accrued  a/ler,  was  a  fact  which  should  affirmatively  ap- 
pear on  the  pleadings  as  well  as  by  the  proof. 

2d.  That  the  fund  which  the  complainant  sought  to  pursue,  was 
not,  and  never  had  been,  by  his  own  showing,  assets  in  the  hands 
of  the  administrator,  either  before  or  after  his  judgment 

And  cited  the  following  authorities  : — 2  Wilf,  an  ExWt.  1415 ; 
Toller  on  Ex'rs.  470;  2  Tidd  Pr.  1113;  1  id.  683;  Btdler  N.  P 
169  ;  Nodi  vs.  Nelson,  3  Saunders  R.  219,  220,  note  2 ;  Mara  vs. 
Quin,  ex'x.  6  Dum.  if  E.l;  8  Ala.  R.  n.  a.  920,  as  to  alternative 
charges  in  a  bill  and  their  eject;  2  WUl.  on  ExWs.  1176«  1196— 
Assets,  whatl —  • 

Jones,  Benning  &  Jones,  for  the  defendant  in  error,  made  the 
following  pointo : 
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let.  Trust  property,  gr  that  into  which  it  has  been  converted, 
may  be  followed  by  cestui  que  trust  into  the  hands  of  any  one  who 
is  not  a  purchaser  for  a  valuable  copsideration  and  b<ma  fide.  1 
S(jory  Eq.  sees.  580,  581. 

26,  Assets  in  the  hands  of  an  administrator  are  a  trust  fund  for 
creditors  of  the  intestate.     1  Start/  Eq.  sec.  579. 

3d.  Next  of  kin,  to  whom  these  may  have  been  distributed,  are 
not  purchasers  for  a  valuable  consideration.  As  to  creditors,  they 
are  only  trustees  of  the  fund  distributed,  occupying  the  place  of 
the  administrator,  and  therefore  cannot  withhold  such  fund  from 
creditors. 

2  WUl.  Ex'rs.  892,  893, 834 ;  Russeil  C.  C.  136,  137 ;  2  Venum 
205 ;  Greig  vs.  SofHervtUe,  1  Russ.  Sf  M.  338  ;  March  .vs.  Russell,  3 
MyLifCr.3l. 

Particularly  can  they  not  withhold  on  a  plea  which  the  adminis- 
trator himself  could  not  maintain,  e.  g.  a  plea  that  such  fund  was  in 
the  administrator's  hands  at  the  date  of  such  creditor's  judgment, 
and  that  such  judgment  was  a  judgment  of  no  other  assets  except 
assets  in/utura. 

The  administrator,  and  all  standing  in  his  shoes,  are  estopp^ 
from  saying  the  fund  was  in  hand  at  that  date,  by  the  judgment 
tiiat  it  was  not  in  hand,  and  therefore  it  will  be  conclusively  pre- 
sumed that  such  fund  *  accidW  afler  judgment     1  Kelly  371. 

4th.  But  in  fact  it  does  not  appear  from  the  bill,  that  Dillingham, 
the  administrator,  had  in  hand  at  the  date  of  Iverson's  judgment, 
the  assets  recovered  by  Cairns  &  Wife. 

5th.  Sureties  have  the  right  to  go  forward  of  their  own  accord 
and  pay  the  debt  which  they  are  bound  for ;  and  this,  whether  the 
debt  be  in  judgment  against  their  principal  or  not.  Such  payment 
satisfies  the  debt,  and  lays  the  foundation  of  an  action  for  money 
pwd  to  the  principal's  use  and  at  his  request.  2  Kelly  617;  Ptf-  ' 
man,  Prm.  if  Sur.  96,  97,  98 ;  {Law  Lib.)  8  T.  R.  308;  Brough- 
Um*s  Case 5  R.  24 ;  Hodgson  vs.  Shaw,  3  Myl.  Sf  K.  183;  14  Ves. 
567;  SB.  1^ Ad.  i07. 

In  the  case  of  sureties  to  an  administrator's  bond,  they  are  in 
some  sort  privies  to  all  judgments  against  the  administrator,  their 
principal,  and  therefore  prima  facie  bound  by  them.  1  Kelly  371 ; 
a.  578. 
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By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

The  defendant  in  error  filed  his  bill  against  the  plaintiff  in  error, 
alleging  that  he,  the  complainant,  in  1837,  sued  John  Dillingham 
as  administrator  of  George  W.  Dillingham,  to  recover  a  debt  due 
by  the  -said  George  W.  in  his  life  time.  That  at  the  May  Term 
1841,  of  Muscogee  Superior  Court,  (the  defendant  having  pleaded 
plene  administravit,)  he  recovered  final  judgment  quando  acciderint 
for  the  sum  of  $6,147  principal  and  $3,524  interest. 

The  bill  also  alleges  that  Cairns,  in  right  of  his  wife  and  as  guar- 
dian of  his  child,  they  being  the  widow  and  child  and  only  heirs  of 
said  George  W.  Dillingham,  prosecuted  in  ther  same  court  a  suit 
against  the  said  administrator,  and  on  the  10th  of  November  1841, 
recovered  final  judgment  for  the  sum  of  $7,425  83  principal  and 
$279  34  interest. 

It  also  charges  that  the  judgment  in  favour  of  Iverson  was  taken 
quando  acciderint,  he  having  been  unable  at  the  time  when  his 
judgment  was  rendered  to  controvert  the  plea  of  plene  adminutravit^ 
and  that  since  his  judgment,  "  no  assets  of  said  intestate  have  com« 
into  the  hands  of  said  ^dministi'ator,  that  have  been  visible  or  that 
have  come  to  the  knowledge  of  the  complainant,  out  of  which  to 
have  satisfaction ;"  and  that  about  the  time  of  the  rendition  of 
his  said  judgment,  the  said  administrator,  being  personally  in- 
solvent, fled  the  country  to  parts  unknown. 

The  bill  further  states,  that  the  judgment  in  favour  of  Cainw  has 
since  its  rendition,  been  collected  and  received  by  him,  either  from 
the  said  administrator  or  from  his  securities  upon  his  administra- 
tion bond,  and  that  the  amount  so  received  and  collected  was  auett 
in  the  hands  of  the  administrator,  and  as  such,  the  complainant 
'  seeks  to  follow  and  apply  it  to  the  payment  of  his  judgment  quando 
acciderint. 

Cairns,  the  defendant  in  the  bill,  moved  to  dismiss  it  Ibr  want  of 
equity.  The  Court  below,  after  argument,  denied  the  motion ; 
whereupon  the  said  Cairns,  by  his  counsel,  excepted. 

Counsel  for  the  plaintiff  in  error  contends,  that  the  pleadings 
prove  conclusively  that  the  administrator  had  fuUy  administered 
up  to  the  rendition  of  Iverson *8  judgment ;  and  that  if  assets  have 
accrued  since,  it  is  a  fact  which  should  affirmatively  appear ;  and 
that  the  assets  which  the  complainant  seeks  to  appropriate,  nerer 
were  in  the  hands  of  the  administrator,  either  before  or  since  the 
'idgment 
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On  the  other  hand,  it  is  urged  in  behalf  of  Ivereon,  that  truKt 
property,  or  that  into  which  it  has  been  converted,  may  be  follow- 
ed by  the  cestui  que  trust  into  the  hands  of  any  person,  who  is  not  a 
hona  fide  purchaser  for  a  valuable  consideration  ; — that  assets  in 
the  hands  of  an  administrator  are  a  trust  fund  for  the  creditors  and 
distributees  of  the  intestate ; — that  the  next  of  kin  to  whom  such 
fiindis  distributed  are  not  hona  fide  purchasers — but,  as  to  creditors, 
trustees  of  the  fund  so  distributed,  and  occupying  the  place  of  ther 
administrator,  and  that  they  cannot  withhold  such  fund  from  the 
creditors. 

It  was  further  insisted  on  the  same  side,  that  securities  have  the 
right  to  go  forward  of  their  own  accord  and  pay  the  debt  for  which 
they  are  bound,  and  that,  whether  the  same  be  in  a  judgment 
against  their  principal  or  not ;  and  that  such  payment  satisfies  the 
debt,  and  lays  the  foundation  for  an  action  for  money  paid  for  the 
principal's  use  and  at  his  request. 

We  can  say  with  truth  that  we  have  rarely  listened  to  a  [1.) 
more  ingenious  or  powerfully  condensed  discussion,  and  that  we 
concur  in  every  position  assumed  by  the  counsel  of  Iverson.  We 
admit  that  trust  assets  or  their  proceeds  may  be  followed  into  the 
hands  of  volunteers  and  appropriated ; — ^that  the  creditor  of  an  es- 
tate may  pursue  the  property  thereof,  or  the  money  arising  fromr 
its  sale,  into  the  hands  of  a  distributee — whether  there  by  the  vol- 
untary settlement  of  the  administrator,  or  by  a  recovery  at  law,  and 
apply  it  to  the  payment  of  his  outstanding  demand. 

But  the  question  is,  does  the  money  paid  by  a  security  upon  anr 
admpinistration  bond  out  of  his  own  pocket,  either  voluntarily  or  by 
coercion,  come  under  the  same  category  1  We  think  not.  We 
cannot  in  any  view  of  the  matter,  consider  this  fund  paid  by  the  se- 
curities to  Cairns,  as  clothed  with  any  of  the  attributes  of  the  orig- 
inal trust  estate,  whether  we  look  to  the  source  from  which  the 
money  comes,  or  the  mode  of  reimbursement  to  the  securities^ 
Property  of  an  estate,  or  its  proceeds,  is  followed  into  the  hands  of 
the  heirs,  for  the  obvious  reason  that  it  is  right  that  creditors  should 
be  first  paid  out  of  it.  But  here,  nothing  has  been  abstracted  fromr 
the  estate  of  Dillinghamv  All  is  there  that  ever  was  there.  The 
creditors  are  not  hindered  or  delayed  in  the  least,  in  the  collection 
of  their  claims.  The  fund  is  not  diminished  out  of  which  they  are 
to  be  discharged.  True,  the  distributees^  by  their  good  fortune  or 
Miperior  vigilance,  have  obtained  such  a  judgment  as  vTould 
Ue  them  to  get  their  money  out  of  third  persons.    We  cannoC 
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how  this  constitutes  any  ground  of  equity  in  hehalf  of  IveiBon,  to 
pursue  this  money. 

Being  no  parties  to  the  suit,  suppose  equity  were  to  subrogate 
the  securities  of  the  administrator  to  all  the  rights  and  remedies  of 
Cairns,  whose  debt  they  have  satisfied ;  if  Dillingham,  by  way  of 
"*  reimbursement,  should  turn  orer  to  them  assets  of  the  estate,  Iver- 
Bon  could  seize  and  appropriate  them.  But  if  nothing  could  be 
found,  and  they  had  to  sue  their  principal,  he  would  be  made 
chargeable  in  his  individual  and  not  in  his  representative  charac- 
ter, and  the  money  thus  raised  would  certainly  not  be  liable  to  the 
creditors  of  the  estate. 

At  the  first  blush,  it  seemed  to  be  wrong  that  a  distributee  should 
get  his  money,  and  a  creditor,  who  had  a  judgment  quanda,  lose 
his  debt.  But,  upon  reflection,  this  need  not  be.  If  the  adminis- 
trator has  permitted  assets  which  came  to  his  hands  since  the  ren- 
dition of  Iverson's  judgment,  to  be  wasted  or  misapplied,  he  is 
clearly  responsible  to  the  creditors  ;  so  that  nothing  can  be  lost  to 
the  creditor,  which  belonged  to  the  estate,  except  by  his  own  con- 
sent. And  the  securities,  by  coming  forward  and  paying  off  the 
absolute  judgment  in  favour  of  the  distributees,  and  upon  which 
they  were  ultimately  bound,  have  not  thereby  relieved  themselves 
from  liability  on  account  of  the  mal-administration  of  their  prin- 
cipal. 

We  do  not  say  that  the  recovery  by  Cairns  would  be  proof  in  a 
proceeding  at  the  instance  of  Iverson,  that  assets  to  the  amount  of 
Cairns'  judgment,  or  any  other  amount,  had  come  into  the  hands 
of  Dillingham  since  the  rendition  of  Iverson 's  judgment  quando. 

Moreover,  we  have  assumed  that  the  money  received  by  Cairns 
was  paid  by  the  securities.  The  bill  charges,  that  it  was  collected 
either  from  the  administrator  or  his  securities ;  and  it  is  a  well- 
established  rule  in  equity,  that  a  bill  which  states  the  cause  of 
action  in  the  alteniative,  is  insufficient  if  one  of  the  alternatives 
shows  that  he  has  no  right  of  recovery,  as  the  bill  must  be  construed 
most  strongly  against  the  pleader.  Indeed,  all  the  statements  in 
the  bill  corroborate  the  legal  inference  in  this  case,  that  the  money 
was  in  fact  paid  by  the  securities. 

It  may  be  well  enough  to  add,  by  way  of  precaution,  that  in  a 
contest  like  the  present  between  Iveraon  and  the  heirs,  we  are  not 
prepared  to  admit  that  it  would  be  necessary  to  allege  and  show 
that  assets  found  in  the  possession  of  the  heirs  had  come  from  the 
administrator,  since  the  obtainment  of  the  ju(fgment  qnando.    Sup* 
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pote  a  negro,  or  any  other  specific  chattel  embraced  in  the  original 
iDTentory,  was  found  in  the  hands  of  a  distributee,  and  it  was  ad. 
xnitted  to  have  been  placed  there  in  the  course  of  administration, 
would  it  be  necessary  for  the  judgment  creditor  quando,  to  ascer- 
tain and  establish  that  it  came  there  since  the  rendition  of  his 
judgment,  before  it  could  be  appropriated  to  its  payment  ?  We 
apprehend  not.  The  doctrine,  therefore,  that  in  order  to  charge 
an  executor  or  administrator  upon  a  judgment  quando,  that  it  must 
be  alleged  and  shown  that  the  goods  came  to  his  hands  since  the 
judgment,  relates  to  creditor  and  debtor  and  not  to  the  creditor  and 
third  persons. 

Judgment  reversed. 


No.  23.— 'Benjamin  F.  Coleman,  plaintiff  id  erroi*,  rs.  William- 
son M.  Freeman  and  Edward  Barnard,  defendants  in  error. 

1^1.]  Where  a  statute  creates  a  specific  lien,  in  favour  of  masons  and  carpenters,  on 
buildings  erected  by  them,  and  also  gives  tUcm  a  tpecijic  remedy  for  the  enforce- 
ment of  such  lien,  a  court  of  equity  has  no  jurisdiction  to  enforre  it,  unless  tliere 
be  some  unpcdiment  or  difficulty  charged  to  exist,  which  would  render  the  remedy 
given  by  the  statute  unavailable. 

In  Equity.  Bill  and  demurrer.  Tried  before  Judge  Alex- 
ander, in  Muscogee  Superior  Court.     May  Term,  1847. 

This  was  a  bill  in  equity,  brought  by  the  plaintiff  in  enor, 
agunst  the  defendants  in  error,  in  Muscogee  Superior  Court,  re- 
tumaUe  to  May  Term,  1847. 

The  complainant  alleges  by  his  bill,  that  in  1846,  at  the  instance 
and  request  of  said  Williamson  M.  Freeman,  the  complainant,  as  a 
mason,  entered  into  a  contract  with  said  Freeman,  for  the  laying 
of  brick  in  the  construction  of  a  house,  and  also  for  plastering,  and 
famishing  materials  for  finishing  and  completing  the  same.  That 
afterwards,  in  pursuance  of  the  said  contract,  the  said  Freeman 
being  in  possession  of  the  premises  upon  which  said  work  was  to 
be  done  and  performed,  the  said  lot  being  in  the  city  of  Columbus, 
and  diatingaished  in  the  plan  of  said  city  as  lot  number  195, 
on  Broad  Street;  the  complainant  did  perform  the  work  on  said 
TOL.  m.  IS 
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premises,  as  a  mason,  itt  constructiDg  said  house,  and  m  fur* 
nishing  materials  for  finishing  the  same,  to  the  Talue  of  over  one 
thousand  dollars ;  a  bill  of  particulars  of  the  work  done,  and 
materials  furnished,  is  appended  to  the  bill,  with  prayer  of  refer- 
ence to  th^  same.  That|  after  the  completion  of  the  work  speci- 
fied^ and  the  furnishing  of  materials  as  aforesaid,  he  entered, 
and  caused  to  be  recorded,  in  the  clerk's  office  of  the  Superior 
Court  of  the  said  county  of  Muscogee,  his  said  claims' ihereon^  in 
terms  of  the  statute  in  such  cases  made  'and  proyided;  to  whkh 
claim  so  recorded,  he  prays  leave  of  reference  as  often  as  ne- 
cessary. 

That  afler  the  completion  of  said  work,  and  furnishing  materials 
as  aforesaid,  the  defendant  Freeman,  being  still  possessed  of  said 
premises,  sold  and  transferred  the  possession  of  said  premises  to 
Edward  Barnard  the  other  defendant  in  error,  who  entered  there- 
on, and  is  now  in  the  occupation  of  the  same.  And  that  the  said 
Barnard,  at  the  time  of,  and  before  he  purchased  said  premises  as 
aforesaid,  had  notice  of  the  complainant's  claim,  and  knew  that 
the  same  was  due  and  unpaid,  and  also  that  the  same  had  been 
recorded  in  proper  time,  in  the  proper  office,  according  to  the 
provisions  of  law ;  and  having  such  notice  as  aforesaid,  of  said 
factSg  the  said  Barnard  required  and  caused  the  said  Freeman  to 
give  h\m  an  indemnity  against  the  said  claim  of  the  complainant^ 
and  that  said  Barnard  is  now  in  possession,  after  the  said  indemnity 
so  given,  or  has  reduced  the  same  to  cash  or  its  equivalent. 
That  the  said  Freeman  is  entirely  insolvent,  and  complainant  can 
only  secure  the  demand  due  to  him  as  aforesaid,  by  having  his  said 
lien  enforced  by  the  sale  of  said  premises. 

The  bill  then  prays,  that  the  defendants  may  account  witii  the 
complainant,  and  that  said  premises  may  be  sold  for  the  purpose 
of  satisfying  the  said  complainant's  claim  and  enforcing  bis  lien  ob 
the  same,  and  for  further  relief,  &c. 

At  the  return  term  of  this  bill,  the  defendants,  by  their  counsel, 
filed  a  general  demurrer,  alleging  that,  from  all  that  appeared 
from  the  said  bill,  the  complainant  had  an  ample,  complete  and 
adequate  remedy  in  a  court  of  law,  and  for  that  cause  should  not 
be  further  entertained  ;  and  for  further  cause  alleges,  that  the  bill 
of  complaint  set  forth  no  lien,  there  being  no  exhibit  of  the 
some  in  or  to  the  said  bill. 

At  the  said  term,  Judge  Alexander  presiding^  the  biU  and  de« 
murrer  came  on  to  be  argned  and  determined ;  wb«reapos»  ( 
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argtunent,  the  Court  below  sustained  tbe  demurrer  aud  dismissed 
the  billy  and  tbe  complainaut  by  bis  counsel  excepted,  and  assigiM 
the  said  decision  for  eiror. 

Johnson  &  Williams,  for  plaintiflf  in  error. 

This  is  a  bill  filed  bj  plaintiflf.  It  alleges  that  the  plaintiff*  is  a 
master  mason  of  Muscogee ;  that,  as  such,  he  made  a  contract 
to  do  certain  work  for  Freeman,  which  he  performed  ;  that  he 
ddlj  entered  his  lien  under  the  statute ;  that  there  is  a  certain 
amount  due  ;  that,  ftfler  the  work  was  performed,  Barnard  took 
from  Fteeman  the  premises,  with  notice  of  the  lien,  and  also  took 
indemnity  from  Freeman;  that  Freeman  moved  to  Upson,  and 
is  insolvent. 

The  defendant  demurred  to  the  bill ;  the  Court  sustained  the 
demurrer;  the  plaintiff  excepted  and  assigns  the  same  for  error. 

The  Court  has  jurisdiction  to  enforce  the  lien.  A»  K.  MarshaU, 
535;  1  Fewy,  416;  1  Stewart,  566. 

The  remedy  at  law  is  doubtful  and  difficult.  Hotchk,  1  Cam.  L, 
J2.362;  2  Stewart,  i20;  1  Fe*.  416 ;  16  Wendell,  A65. 

Barnard  is  a  trustee.  See  Story.  The  legislature  prescribed 
the  right,  and  did  not  intend  to  restrict  the  remedy.     Hotchkm, 

Sturgis,  for  the  defendant  in  error. 

By  the  C5wrf.^- Warner,  J.,  delivering  the  opinion. 

The  complainant  seeks  the  assistance  of  a  court  of  equity,  to  "[l.j 
enforce  a  lien  created  in  his  favour  as  a  mason,  and  to  decree  the 
sale  of  a  house  built  by  him  in  the  city  of  Columbus,  by  virtue  of 
his  alleged  lien  created  by  the  act  of  1834.  Hotchk.  623.  This 
act  creates  a  lien  in  favour  of  masons  and  carpenters  who  build 
or  repair  houses  in  the  city  of  Columbus,  where  personal  security 
18  not  taken,  "  superior  in '  dignity,  and  of  higher  claim,  than  any 
other  incumbrance  wha^tever,**  provided  the  requisitions  of  the  act 
flhaU  be  complied  with. 

The  act  also  affords  the  mason  or  carpenter  having  such  lien, « 
specific  remedy  to  enforce  the  same,  by  levy  and  sale  of  the  pre- 


There  was  a  general  demurrer  to  the  complainant's  bill  in  the 
Coqit  beloW,  on  the  ground,  that  he  had  an  ample,  adequate  and 
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complete  remedy  at  law.  The  Couit  below  sustained  the  demurrer 
and  dismissed  the  bill;  whereupon  the  complainant  excepted,  and 
now  assigns  the  same  for  error  in  this  Court. 

The  complainant  sets  up  a  lien  created  by  the  act  of  1,834  in 
his.  favour  ;  that  act  also  gives  him  a  specific  remedy ;  no  reason  is 
alleged  in  his  bill,  why  the  specific  remedy  prescribe  by  the  act 
for  the  enforcement  of  his  lien,  is  not  adequate  and  complete ; 
and  surely  this  Court  cannot  anticipate  any  obstacle  or  legal  bar- 
rier, or  difficulty,  which  may  lie  in  his  way,  ^hen  he  has  not 
thought  proper  to  state  any.  This  case  comes  fully  within  the 
principle  of  the  case  of  McGotigh  ^  Crews,  vs.  The  Insurance 
Bank  of  Columbus  and  McDougald,  2  Kelly  jR.  154,  ^  In  that  case 
the  complainants  had  sued  out  a  summons  of  garnishment  under 
the  statute,  and  then  filed  their  bill  on  the  equity  side  of  the  court, 
to  which  there  was  a  demuiTcr  for  want  of  equity,  "We  sustained 
the  demurrer,  on  the  ground  that  the  complainant  did  not  show  by 
his  bill  any  reason  why  he  had  not  an  adequate  remedy  by  his  com- 
mon law  process  of  garnishment. 

If  the  complainant  in  this  case  had  stated  any  ground  of  equit- 
able interference,  such  as  that  the  remedy  prescribed  by  the  act 
could  not  be  made  available  on  account  of  any  impediment  which 
it  would  be  the  peculiar  province  of  a  court  of  equity  to  remove,  or 
have  shown  that  its  assistaitce  was  indispensably  necessary  to  enable 
him  to  enforce  his  common  law  remedy,  then  he  might  have  been 
entitled  to  its  aid ;  but  nothing  of  the  kind  is  alleged  :  therefore  let 
the  judgment  of  the  Court  below,  sustaining  the  demurrer,  he 
affirmed. 

Judgment  affirmed. 


No.  24. — TnoMAs  H.  Smith,  plaintiff  in  error,  vs,  Philip  Gettin- 
GER  and  MiCHABL  Barschall,  defendants  in  error. 

[1.)  A  judgment  in  attachment  rony  be  set  aside  in  a  court  of  law,  upon  an  issue 
nuggestinjr  fraud  or  want  of  consideration,  tendered  by  a  judgment  creditor  of  the 
defendant  in  attachmont. 

Motion  to  set  aside  judgment  in  attachment,  by  a  junior  attach- 
ment creditor,  and  issue  tendered  suggesting  want  of  consideratioD 
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or  cause  of  action,  to  support  the  prior  attachment  judgment.  In 
Muscogee  Superior  Court.  Before  Judge  Alexander.  May 
Term,  1847. 

For  the  facts  of  the  case,  and  the  issue  tendered  in  the  Court 
below,  see  the  opinion  delivered  by  the  Supreme  Court. 

Johnson  &  Williams  for  the  plaintiff  in  error. 

Sgblet  for  the  defendants  in  error. 

J5y  tAe  Court, — Nisbet,  J.  delivering  the  opinion. 

Upon  a  rule  against  the  sheriff  for  the  distribution  of  money 
raised  by  attachment,  the  plaintiff  in  error,  holding  an  attachment 
li6n  junior  to  that  of  the  defendants,  sought  to  set  aside  their  lien. 
The  attachment  claim  of  both  parties  had  been  reduced  to  judg- 
ment. For  the  purpose  of  vacating  the  judgment  of  the  defendants 
and  thereby  defeating  their  older  lien,  the  plaintiff  in  error  tendered 
to  them  in  the  Court  below  the  following  issues  : 

1.  Tbat  said  Gettinger  &  Barschall,  (the  defendants  in  error,) 
have  no  judgment  against  Benjamin  Hurd,  (the  defendant  in  attach- 
ment,) good  and  sufficient  in  law  ;  nor  did  said  Gettinger  & 
.Barschall  have  at  the  time  of  suing  out  their  attachment,  any  cause 
of  action  against  said  Hurd,  as  alleged. 

2.  That  said  judgment  in  favour  of  said  Gettinger  &  Barschall 
had  upon  said  attachment,  is,  and  was,  without  adequate  eonside* 
ration,  and  therefore  void  as  to  the  said  Smith,  (the  plaintiff  in  error.) 

3.  That  the  attachment  in  favour  of  Gettinger  &  Barschall  was 
sued  out  on  a  note  made  by  one  Mai-ston  and  not  by  the  defendant 
Hurd,  and  that  said  judgment  on  said  attachment  was  Jiad  and 
founded  on  said  note  made  by  said  Marston,  and  that  no  other  evi- 
dence besides  said  note,  was  produced  to  the  jury  who  found  said 
verdict  in  favour  of  said  Gettinger  &  Barschall ;  and  that  therefore 
said  judgment  and  attachment  is  of  none  effect  as  against  said 
Smith. 

The  defendants  in  error  demurred  to  these  issues,  and  the  [1.] 
Court  sustained  the  demurrer ;  to  which  decision  the  plaintiff  in 
error  excepts,  and  upon  it  assigns  error.  The  questions  made  by 
the  record  appear  to  be  these,  to  wit :  is  it  competent  for  a  jlaxKlUf 
in  aUaekmenif  holding  a  judgment  and  an  attachment  lien  ymmger 
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than  the  judgment  and  attachment  lien  of  another  pUwntiff  in  attach- 
ment, against  the  same  defendant,  to  set  aside  the  older  lien  and 
judgment,  upon  the  ground  of  want  of  consideration/or  that  judgment, 
or  upon  the  ground  of  fraud  in  the  judgment;  and  if  it  is,  can  it  be 
done  hy  motion,  and  issue  tendered  at  law  ? 

It  does  not  appear  from  the  record,  upon  what  ground  the  Court 
below  sustained  the  demuner  to  the  plaintiff's  issues ;  whether 
Judge  Alexander  denied  the  competency  of  the  plainttflf  in  error 
to  attack  the  judgment  of  the  defendants  at  all,  or  whether  he  held 
it  in*egular  to  attack  it  in  this  way  ;  we  only  know  that  he  refused 
to  order  a  trial  of  the  issues.  The  note  on  which  the  attachment 
of  the  defendants  is  founded,  is  due  on  the  7th  February,  1846, 
the  same  day  on  w|iich  their  attachment  was  levied,  and  is  signed, 
"  B.  Hurd,  by  J.  H.  Marston."  The  issues  tendered  deny  this  to 
be  the  note  of  Hurd ;  and  whether  it  was  or  not,  and  whether  there 
was  or  not  fraudulent  collusion  between  Gettinger  &  Barschall  and 
Hurd,  or  his  agent  Marston,  to  give  them  an  Attachment  lien  in 
defeat  of  the  rights  of  the  plaintiff  in  error,  as  creditor  of  Hurd,  are 
the  questions  sought  to  be  tried.  Our  analysis  of  the  whole  pro- 
ceeding, therefore,  resolves  it  into  the  questions  put  by  us ;  can  the 
judgment  of  Gettinger  &  Barschall  be  set  aside,  and  in  this  way,  in 
favour  of  a  younger  lien  and  judgment  by  attachment,  for  fraud  t 
X  The  general  rule  as  to  the  effect  of  judgments  is,  that  they  are 
conclusive  upon  parties  and  privies.  Parties  are  all  such  persops 
as  were  directly  interested  in  the  subject  matter,  had  a  right  to 
make  defence,  to  adduce  testimony,  to  cross-examine  witnesses,  to 
control  the  proceedings  and  to  appeal  from  the  judgment.  Privies 
are  all  persons  who  are  represented  by  the  parties  and  claim  under 
them,  all  who  are  in  privity  with  the  parties ;  the  term  privity 
denoting  mutual  or  successive  relationship  to  the  same  rights  of 
property. 

This  rule  is  founded  upon  the  expediency  and  necessity  that  a 
limit  should  be  prescribed  to  litigation,  and  that  the  same  cause  of 
action  ought  not  to  be  brought  twice  to  a'  final  determination. 
"  Justice  requires,  (says  Mr.  Greenleaf,)  that  every  cause  be  once 
fairly  and  impartially  tried ;  but  the  public  tranquility  demands, 
that  having  been  once  so  tried,  all  litigation  of  that  question  tuid 
between  those  parties,  should  be  closed  forever.'*  Persons  occu- 
pying the  relation  of  privies  are  concluded  by  the  judgment,  on 
the  ground  that  they  are  identified  in  interest  with  the  party.  All 
privies,  whether  in  estate,  in  blood,  or  in  law,  are  on  this  principle 
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estopped  from  litigating  that  which  is  conclusive  upon  him  with 
whom  they  are  in  privity.  All  persons  not  parties  or  privies  are 
regarded  as  strangers.  Ducliess  of  Kingston's  Case,  20  Hotoell  St, 
Tr.  538  «.  /  9  Dowl  228 ;  Carver  vs.  Jackson,  4  Peters  85,  86  ;  14 
Johns.  81 ;  2  Doug.  517  ;  Greenleaf  Ev.  sees.  19,  20,  189,  522,523 ; 
1  Kelly  410. 

Strangers  are  not  concluded  by  a  judgment.  Brown  vs.  Clianeyt 
1  Kelly  412,  and  the  authorities  there  cited.  Nor  are  pei-sons  liable 
as  sureties,  conclusively  bound  by  a  judgment  against  their  prin* 
cipals.  Bryant  Guardian  Sfc.  and  Beall  ExW.  of  Pye  vs.  Otoen  hf 
Wife,  1  Kdly  369,  379 ;  1  Kelly  84;  Ih.  410,  and  tJie  aut?iorities 
in  these  cases*ciled. 

Without  going  further  into  the  general  doctrines  upon  this  sub- 
ject, we  proceed  to  say,  that  the  plaintiff  in  eri'or  was  not  a  party, 
nor  a  privy,- to  the  judgment  or  attachment  rendered  in  favour  of 
Gettinger  he  Barschall  vs.  Hurd.  He  had  no  power,  in  his  own 
right,  to  make  a  defence  against  it,  to  adduce  testimony,  to  exam- 
ine witnesses,  to  control  the  proceedings,  or  to  enter  an  appeah 
The  proceedings  in  attachment  after  it  is  returned  executed,  if  the 
property  is  not  replevied,  are  by  statute,  in  Georgia,  the  same  as 
in  case  of  original  process  against  the  body,  where  there  is  default 
of  appearance.  Hqtchkiss  552.  The  plaintiff's  declaration  may 
be  filed  at  the  first  term,  and  the  defendant  is  entitled  to  replevy, 
or  plead  to  the  declaration  whether  he  replevies  or  not.  Hotdikiss 
553,  554.  In  these  provisions  we  find  no  grant  of  authority  to 
strangers  to  come  in  and  plead,  or  in  any  way  to  be  heard  in  their 
own  right. 

By  the  act  of  December,  181G,  when  an  attachment  issues 
against  an  absent  person,  any  person  is  authorized  to  act  as  a 
friend  to  the  defendant,  and  give  good  special  bail,  and  by  himself 
or  attorney  plead  and  defend  the  suit.  Hotchkiss  554.  It  might 
be  argued  that  this  statute  gave  to  the  plaintiff  in  error  the  right  of 
being  heard  against  the  rendition  of  this  judgment,  and,  failing  to 
exercise  it,  he  cannot  be  heard  in  avoidance  of  it.  To  v^hich  I 
reply :  this  act  was  designed  to  protect  the  defendant/  and  enures 
to  his  benefit  alone.  The  pleading  allowed  is,  such  pleas  as  the 
ilefendant  himself  might  set  up  in  his  own  person.  Before-  a 
stranger  could  be  heard,  the  Court  must  be  satisfied  that  be 
appears  as  the  friend  of  the  defendant,  and  that  he  defends  with  his 
approval.  This  might  be  inferred,  and  ordinarily  is  inferred,  from 
the  character  of  the  defence  made.    But  suppose  a  stranger  should 
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detaand  under  this  statute  to  plead,  in  bar  of  the  plaintiff's  recovely, 
a  fraudulent  combination  between  him  and  the  defendant,  to  cheat 
creditors ;  in  such  a  case  he  does  not  appear  as  the  friend  of  the 
defendant,  but  as  his  antagonist ;  iti  such  a  cftse  the  Court  Ivould 
be  compelled,  without  pleadings,  without  an  issue  legally  made, 
to  determine  what  are  the  rights  of  the  stranger  in  the  subject 
matter  of  the  suit,  and  to  determine  an  issue  sprung  upoti  it  infor- 
mally, between  the  stranger  and  the  difendant.  Such  irregularity 
could  not  be  tolerated.  But  if,  (which  we  deny),  this  statute  gave 
to  the  plaintiff  in  error  the  right  to  be  heard,  it  is  not  compulsoiy; 
he  is  not  compelled  to  come  in  and  plead,  at  the  peril  of  a  forfeiture 
of  all  other  rights  and  of  all  other  remedies  agaltist  a  fraudulent 
judgment.  His  remedies,  upon  that  supposition,  would  be  cumu- 
lative. Moreover,  if  it  was  his  privilege  to  be  heard  against  this 
judgment,  it  is  not  conclusive  upon  him  unless  he  had  notice  of  the 
pendency  of  the  suit ;  and  notice  he  had  not — the  record  discloses 
no  such  fact.  He  was  not  served — was  tiot  cited  to  come  in  and 
plead.  It  is  not  important,  however,  to  labour  this  position^  as  we 
arje  of  opinion  that  the  statute  of  1816  does  not  relate  to  a  party 
situated  as  was  this  plaintiff  in  error.  As  to  the  doctrine,  how- 
ever, touching  the  necessity  of  notice  in  cases  where  thei^  is  a 
liability  over,  sought  to  be  enforced.  See  Brown  vs.  Chancy,  1  KtUy 
412. 

The  plaintiff  in  error  being  a  stranger  then  to  this  judgment, 
I  presume  it  is  scarcely  necessary  to  adduce  authorities  t<^  de* 
raonstrate  his  right  to  set  it  aside,  if  prejudicial  to  his  interest,  for 
fraud.  Nor  is  it  any  the  less  questionable,  that  he  may  set  it  aside 
as  being  wholly  mitJcout  consideration.  But  there  are  some  autho- 
rities which  relate  more  particularly  to  attachments,  which  hare  a 
direct  relevancy  to  this  case.  In  Massachusetts,  fraud  will  defeat 
an  attachment,  as  against  other  creditoi-s  of  the  defendant.  In 
Pierce  vs.  Jackson,  6  Mass,  244,  Parsons,  Chief  Justice,  holds 
the  following  language  :  '<  A  suit  is  sometimes  commenced  when 
the  plaintiff  well  knows  that  no  cause  of  action  has  accrued  to  him; 
but  his  object  is  to  obtain  security  by  attachment,  in  preference  to 
other  creditors,  who  have  causes  of  action.  This  attempt  is  against 
law,  and  a  fraud  on  the  other  creditoi-s,  for  whom  some  remedy 
ought  to  be  provided.  The  debtor  joining  in  the  fraud,  either  to 
defepd  the  suit,  or  by  releasing  en-ors,  cannot  defeat  the  creditor 
of  his  legal  right  to  attach.  If  therefore  the  plaint^,  when  he 
caused  the  attachment  to  be  ntade  on  his  writ,  had  no  cause  qfattum. 
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Ke  cannot  claim  the  benefit  of  his  attachment  agaUut  a  creditor  haV' 
ing  a  good  cause  of  action," 

So  also  wbcD,  with  the  assent  of  the  debtor,  a  plaintiff  attaches 
on  *  a  fictitious  debt,  his  attachment  will  be  set  aside  for  fraud. 
Adams  vs.  Paige,  7  Pick,  542. 

So  also,  when  in  one  action  an  attachment  is  made,  and  judg- 
ment recovered  on  two  demands,  one  of  which  is  honest  and  the 
other  fraudulent,  or  not  due,  the  attachment  is  vacated  for  the 
whole.  Fairfield  vs.  Baldwin,  12  Pick.  R.  388 ;  Kendall  vs.  Lauh 
rence,  22  Pick  R.5i0. 

So  also,  when,  there  is  an  adjustment  between  the  parties  to  a 
suit,  and  a  judgment  is  entered  by  consent,  including  some  demands 
for  which  there  was  no  proper  count  in  the  writ,  it  was  held,  that 
the  whole  attachment  was  void  as  to  other  creditors.  Clark  vs. 
Foxcraft,  7  Greenlf.  248.  See  also  11  Pick.  352;  10  Pick.  9; 
4  Pick.  143  ;  12  Mass.  495,  497  ;  16  Mass.  420,  422. 

These  principles  and  these  authorities  establish,  that  this  attach- 
ment may  be  vacated,  and  also  the  judgment  which  is  founded  on 
it,  for  fraud — for  any  thing  that  amounts  to  a  fraud  upon  the  rights 
of  other  creditors,  whether  the  defendant  be  a  party  to  the  fraud 
or  not.  It  was  sought  to  be  done  in  this  case,  by  an  Issue  at  law, 
before  a  jury.  Can  it  be  so  done  %  is  the  remaining  inquiry.  That 
it  may  be  done  by  a  proceeding  in  equity,  by  a  creditor  whose 
debt  is  not  reduced  to  judgment  even,  I  presume  there  is  no 
doubt.  It  may  be  conceded,  for  it  has  been^  so  ruled,  particu- 
larly in  South  Carolina,  that  a  creditor  whose  debt  is  not  reduced 
to  judgment,  cannot,  upon  motion,  set  aside  a  judgment  in  attach- 
ment, for  irregularity.  In  this  case  the  debt  of  the  objecting  creditor 
isHn  judgment;  he  also  has  a  lien  upon  the  fund  in  the  handsof 
the  court  for  distribution.  Nothing  is  more  common  in  our  courts, 
upon  the  distribution  of  money,  than,  upon  the  suggestion  by  one 
holding  a  junior  lien  that  an  older  execution  has  been  paid,  to 
send  that  fact  to  be  tried  by  a  jury  at  law.  Why  may  not  a  sug- 
gestion that  there  is  fraud  in  the  judgment,  be  tried  in  the  same 
way  I  It  is  not  enough  to  say,  that  the  party  has  a  remedy  in 
equity;  for  over  questions  of  fraud,  the  jurisdiction  by  express 
statute,  and  indeed  by  the  general  law,  in  courts  of  law  and  equity, 
is  concurrent.  Prince,  447.  We  think  it  is  at  the  option  of  the 
party  to  move  at  law  or  go  into  equity.  If  he  chooses  to  abide  the 
roles  of  the  law,  the  risk  is  his ;  the  court  bss  nrt  right  to 
turn  him  away.  In  South  Cai'olina  it  has  been  determined 
VOL.  in.  1^ 
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judgment  will  be  set  aside,  at  the  instance  of  a  creditor,  upon  an 
issue  of  fraud  before  a  couit  of  Ikw.     1  HiU  S.  C.  IL  262 ;  also 
ffi  Downs  vs.  FnUer,  2  Met.  135. 
Let  tbe  judgment  be  reversed.  * 


No.  25. — ^EImanvkl  Ezekiel,  plaintiff  in  error,  rr.  GEOROfE  M. 
Dixon,  defendant  in  error. 

[1.]  In  conBtruiog  a  statute,  the  intention  of  the  legislature  is  a  fit  and  proper  satyect 
of  inquiry.  That  intention,  however,  is  to  be  collected  from  the  act  itself,  and 
other  acts  upon  the  same  matter. 

[2.]  When  the  language  of  a  statute  is  clear,  duvet,  and  positive,  leading  to  no  absurd 
results,  and  affording  a  suitable,  if  not  a  sufficient  remedy  for  an  existing  evil, 
courts  should  be  governed  by  the  obvious  meaning  and  import  of  its  terms. 

p.]  If  an  insolvent  debtor  assigns  his  property  to  one  or  more  persons,  t«  imti,  for  the 
benefit  of  a  portion  of  his  creditors,  to  the  exclusion  of  the  rest,  such  eonveyanct 
is  null  qnd  void  by  the  act  of  1818,  as  against  those  who  are  excluded. 

Claim.     Tried  before  Judge  Alexander.    In  Muscogee  Supe- 
rior Court.    May  Term,  1847. 

Ezekiel  levied  an  attachment  sued  out  against  one  Nathan  Lidi- 
tbn,  upon  certain  merchandise,  which  was  claimed  by  Dixon.  Up<m 
the  trial,  Dixon  read  in  evidence  a  deed  tb  himself  and  one  Simon 
Lichton,  executed  by  said  Nathan  Lichton,  assigpiing  the  goodsi 
wares  and  merchandise,  to  them,  in  trust  for  the  benefit  of  certain 
specified  creditors,- who  were  to  release  Lichton  from  all  further 
liability.  (For  a  copy  of  this  deed  see  the  opinion  delivered  bj 
the  Supreme  Court)  The  plaintiff,  Ezekiel,  was  not  one  of  die 
creditors  provided  for  by  said  deed.  Some  of  the  creditofs 
named,  but  not  all  of  them,  had  assented  to  the  terms  of  the  deed» 
Upon  this  state  of  facts  the  Court  below  charged  the  juiy  on  the 
trial,  that  such  a  deed  was  not  in  violation  of  the  act  of  1818,  un- 
Ibss  a  trust  was  reserved  for  the  beuefit  of  the  seller,  and  if  ax^* 
^jiUted  boH^Jide  it  was  valid^ 
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To  wliielu  charge  the  plaintiff  excepted.  The  jury  found  for 
Che  claimant. 

JoHNflOBT  6c  WiLLiAMfi,  End  Gr.  E.  Thomas,  for  plaintiflT,  made 
the  foUovving  points. 

Ist.  That  said  deed  is  void  under  the  act  of  1818,  because  it 
prefers  some  of  the  creditors  to  the  exclusion  of  others.  Prince^ 
164,  165 ;  9  Law  Lib.  45,  46,  57,  84,  85 ;  Bbti^hk.  426. 

2d.  Because  the  assent  of  the  creditors  was  had  afler  the  levy  of 
the  attachment     7  Ala.  IL  (mew  series)  262. 

3d.  Because  said  deed  contains  a  clause  whereby  a  future  benefit 
nay  accrue  to  said  Lichton,  in  this;  that  if  enough  of  the  creditors 
do  not  accept  and  comply  with  the  terms  of  said  deed,  to  exhaust 
the  property  turned  over,  the  residue  will  enure  to  the  benefit  of 
the  defendant,  or  to  his  brother,  one  of  the  trustees. 

4th.  That  the  compensation  to  the  trustees  is  unreasonable  and 
unjust. 

5th.  That  said  deed  is  void  fi>r  uncertainty. 

In  support  of  the  first  point  they  cited,  1  KeUy  R,  157  and  176, 
in  addition  to  the  other  authorities  referred  to. 

JoNEfl,  Bbnning  &  Jones,  for  claimant,  the  defendant  in  error, 
submitted  the  following  points  and  authorities : 

First  The  act  of  1818  can,  by  its  title,  extend  only  to  asiigp- 
ments  "  of  property,"  "  to  a  portion  of  creditors,"  to  the  exoluaioa 
of  otkers.    Act  of  1818 ;  Prince,  164. 

2d.  An  assignment  to  trustees  for  creditors,  is  not  the  same  thing 
as  an  assignment  directly  to  creditors,  particularly  wheu«  as  in 
this  ease,  the  creditors  are  made  eesiuis  que  trust  only  of  the  proceeds 
of  the  thing  assigned. 

dd.  But  if  it  is  the  same  thing,  then  this  deed  is  saved  by  the 
proviso  in  said  act  of  1818.     Prince,  164,  165. 

Second.  «But  b  not  the  deed  in  violation  of  some  other  law  f  for 
instance  the  13th  Eliz.    Motchk.  4fi4.     It  is  not,  for — 

Ist.  By  the  statute  13th  Eliz.,  a  debtor  can  make  no  assign- 
ment, ''  with  intent  to  hinder,  delay,  or  defraud,  creditors. 

2d.  But  he  may  by  unconditional  assignment  prefer  some  cre- 
ditora  to  others.  Eastman  vs.  McAlpin.  1  Kelly,  157;  Ororer  am4 
ctkersYB.  Wakemani  11  WendeO,  187.  ^ 
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3d.  Therefore,  au  assignment  unconditionally,  preferring  some 
creditors,  is  not  one  made  "  with  intent  to  hinder,  delay,  or  de- 
fraud ci*editor8,  within  the  13th  Eliz. 

4th.  Now  an  assignment  unconditionally,  preferring  sq^e  cred- 
itors, is  one  unconditionally  postponing  others. 

5th.  But  if  creditors  cannot  say  that  a  postponement  of  them, 
l¥hich  was  certain  and  unconditional,  was  made  "  with  intent  to 
hinder,  &c.,  them,"  much  more  can  they  not  say^  that  a  postpone- 
ment, which  was  only  conditional  and  doubtful,  was  so  intended. 
11  Wend,  187,  supra;  2  Bin.  174;  3  Price,  6;  6  Mats.  42; 
8  Pick.63;  5  id.  28;  3  Perms.  86;  5  Greefdeaf,  245;  2  Steto.  86; 
3   WatU,  198 ;  2  Paige,  490. 

6.  And  indeed  a  preferen<*e  of  some  creditors,  whether  absolute 
or  conditional,  may  as  well  be  said  to  be  intended  to  *  advance 
creditors  as  to  •*  hinder"  them. 

Third.  A  creditor  not  preferred  (as  Ezekiel)  cannot  complain  of 
these  burdens  la\d  upon  the  creditors  preferred,  particularly  when, 
as  in  this  case,  the  burdens,  considered  per  se,  are  for  his  benefit, 
as  they  leave  him  the  future  acquisitions  of  the  debtor  without 
competitors. 

This  is  also  true  of  such  creditors,  as,  having  a  chance,  ef  being 
preferred,  voluntarily  reject  it. 

2.  And  as  to  such  creditors  as  accept  the  assignment,  if  he 
may  prefer  them  voluntarily,  he  may,  upon  consideration;  at 
least  such  preference  will  stand  till  they  complain.  Indeed,  the 
deed  fis  to  them,  (being  parties  to  it,)  is  good  by  the  act  of  Elizabeth 
itself.  The  idea  of  duress  therefore  can  find  Bothing  in  the  case 
to  attach  itself  to. 

3.  The  principle,  *lhat  if  a  debtor  will  surrender  all  of  his 
property  to  his  creditors,  they  ought  to  give  him  a  full  discharge 
from  his  debts,  instead  of  being  a  principle  of  fraud  and  injustice, 
is  one  which  is  bom  of  the  purest  and  noblest  feelings  of  the  heart, 
and  which  is  nurtured  and  cherished  rby  the  most  deliberate  con- 
victions of  the  understanding.  It  is  the  foundation  of  all  compo- 
sition with  creditors,  and  of  every  system  of  bankruptcy. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Nathan  Lichton,  an  insolvent  debtor,  executed  the  following 
assignment  to  Oeorge  M.  Dixon  and  Simon  Lichton,  to  wit : 
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"Georgia,  >  Know  all  men  by  these  presents,  that  I, 
Muscogee  CawUy,  S  Nathan  Lichton,  of  the  County  and  State 
aforesaid,  for  and  in  consideration  of  the  sum  of  five  dollars  to  me 
in  hand  paid  by  George  M.  Dixon  and  Simon  Lichton  of  said 
County  and  State,  the  receipt  whereof  I  do  hereby  acknowledge, 
have  sold  and  delivered,  and  by  these  presents  do  sell  and  deliver 
in  consideration  aforesaid  as  well  as  in  consideration  of  the  trusts 
and  confidences  hereinafter  specified  to  be  well  and  truly  per- 
formed by  the  said  George  M.  Dixon  and  Simon  Lichton,  the 
goods,  wares,  and  merchandise  now  in  store  and  in  possession  of 
the  said  Nathan  Lichton,  in  the  city  of  Columbus,  Georgia,  the 
same  consisting  among  other  things  of  brandy,  gin,  whiskey,  rum, 
wine,  segars,  tobacco,  cutlery,  shoes,  razor-strops,  bonnets,  coffee, 
sugar,  salt,  nails,  syrups,  bitters,  oils,  candles,  shot,  lead,  white 
lead,  powder,  wooden-ware,  hats,  hardware,  matches,  crockery, 
pickles,  caps,  soap,  spices,  indigo,  Loudon  porter,  copperas,  together 
with  an  assorted  stock  of  dry  goods,  with  many  and  all  other  arti- 
cles in  store  as  aforesaid.  And  in  consideration  aforesaid,  the  said 
Nathan  Lichton  hereby  assigns  and  transfers  to  the  said  George 
M.  Dixon  and  Simon  Lichton  all  the  book  debts  or  accounts  due 
to  the  said  Nathan  Lichton,  for  goods,  wares,  &c.  sold  by  said 
Nathan  Lichton. 

In  trust  and  confidence  that  daid  George  M.  Dixon  and  Simon 
Lichton  shall  sell  and  dispose  of  the  aforesaid  stock  of  goods,  wares 
and  merchandise,  to  the  best  advantage,  at  public  or  private  sale, 
for  cash,  or  on  such  terms  as  they  the  said  Dixon  and  Simon  Lich- 
ton shall  think  best ;  and  also  shall  collect  all  the  book  debts  due 
the  said  Nathan  Lichton,  and  receipt  for  the  same.  In  tiust  fur- 
ther,, that  the  said  George  M.  Dixon  and  Simon  Lichton,  shall  pay 
off  and  discharge  all  debts  due  by  said  Nathan  Lichton  for  rents, 
or  to  become  due  on  contracts  already  made,  and  shall  also  retain 
for  their  services  in  peforraance  of  the  trusts  herein  specified, 
the  sum  of  ^ye  per  cent,  each,  and  in  addition  thereto  a  sum  not 
exceeding  five  hundred  dollars  for  extra  time  and  Idbour  in  making 
said  sales  and  the  settlements  herein  referred  to.  In  trust  fuither, 
that  the  said  George  M.  Dixon  and  Simon  Lichton,  after  having 
sold  and  disposed  of  said  stock  of  goods,  wares  and  merchandise, 
and  realized  the  money  therefor,  and  collected  all  the  book  debts 
due  «aid  Nathan  Lichton  which  can  be  made  available,  shall  pay 
oat  the  same,  pro  rata,  to  all  such  creditors  hereto  annexed,  who 
•hall  file  their  claims  in  the  hands  of  said  George  M.  Dixon  and 
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Simon  Licbton  wilhifi  six  months  from  the  date  hereof,  and  who 
fihall  releaee  the  said  Nathan  Lichton  from  all  further  liability  for 
or  on  account  of  said  debta. 

In  testimpny  .whereof,  and  in  acceptance  of  the  trusts  herein  ere* 
ated,  all  the  parties  hereto  set  their  hands  and  seals,  this  twenty- fifth 
day  of  February,  1847. 

NATHAN  LICHTON,     (l.  s.) 
GEO.  M.  MXON,  (l.«.) 

SIMON  LICHTON,         (l.  a.) 
Signed,  sealed  and  delivered  in  presence  of 
£.  Harsney. 
Willis  J.  Halstead,  J.  P." 


A  List  of  Debts  due  by  JV.  Lichton,  February,  1847. 

Perkins;  Brook  &  White New-York $l,3a0  8^ 

Lemuel  Smith " " 1^  64 

Jose  Manganedo " " 668  01 

Curtis  &  Lyman " " 464  17 

W.H.Carey  &  Co " " 527  02 

Drury,  Fairbanks  &  Co Boston 757  92 

J.  &  G.  C.  Alexander New- York 507  97 

F.  J.  Conant " " 705  03 

L.  Chapman " " {^20  05 

Eli  C.  Blake " " 121  37 

Fui7nan&  Davis ." •* 295  04 

P. Gordon ." " 105  40 

Job  Chandler  &  Foster ." " 155  73 

Ripley  &  McCullough " *•. . 267  70 

J.  D.  Dale *' " 57  00 

Ingolsby,  Boesseau  &  Co " " 280  16 

Cameron,  Moore  &  Co " " 350  54 

W.  D.Smith « '• 31  50 

Wm.  Underwood  &  Co Boston 184  99 

Smith,  Wright  &  Co New- York 421  31 

Cleland  &  Danforth " " 103  42 

Fanning,  Tweedy  &  Co " " 495  35 

Samuel  Judd's  Sons  &  Co *• "^ 444  69 

Lawrence  Myers  &  Co " *• 1707  89 

O.  &  A.  Wetmore ." " 1083  32 

F.  S.  &D.  Lathrop " « 160  00 

Gans  Leverman Philadelphia. .  200  00 
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FroBt  &  Wallace New-York 131  50' 

Thomas  &  Dowoing -Coluirtbus 201  80 

Jonas  Fiedenwald Baltimore 80  00 

Duncan  McKenzie Columbus 364  OO 

Julius  Rettberg " 240  00 

Two  days  thereafter,  Emanuel  Ezekiel,  a  creditor  not  em- 
braced in  the  deed,  sued  out  an  attachment  against  Nathan  Lich- 
ton,  upon  the  ground  that  he  was  removing  without  the  limits  of 
the  State,  which  was  levied  upon  the  same  property  conveyed  by 
the  deed,  it  being  still  in  the  store  formerly  occupied  by  Lichton, 
The  property  was  claimed  by  Dixon.  Upon  the  trial  of  the  right 
of  property,  the  plaintiff  in  attachment  requested  the  court  to- 
eharge  the  jury,  that  this  instrument  was  void  by  the  act  of  1818^ 
This  the  judge  refused  to  do;  but,  on  the  contrary,  instructed  the 
jury  that,  under  that  statute  Lichton  had  the  right  to  prefer  one  set 
of  creditors  to  another,  in  this  mode,  provided  the  transaction  was* 
honajide  and  there  was  no  benefit,  secrM  or  open,  resei-ved  for  the' 
Benefit  of  the  debtor. 

For  the  giving  of  this  charge,  as  well  as  for  the  refusal  to  give' 
the  instructions  prayed  for,  the  plaintiff  in  attachment  excepted. 
And  it  becomes  our  duty  to  affirm  or  reverse  the  decision 
Below. 

The  act  of  1818  is  in  the  following  words:  "  An  act  to  prevent 
assignments  or  transfers  of  property  to  a  portion  of  creditors,  to' 
the  exclusion  and  injury  of  the  other  creditors,  of  persons  who' 
fell  in  trade,  or  who  are  indebted  at  the  time  of  such  assignment  or' 
transfer. 

"  Whereas  a  practice  of  selectiitg  particular  cieditors,  by  jw-- 
signments  and  transfers  of  property,  made  by  persons  indebted  ,- 
and  thereby  excluding  or  defrauding  other  bona  fide  creditors  of 
tbeir  just  claims  on  the  estate  of  insolvent  debtors,  is  contrary  to' 
the  first  principles  of  equity  and  justice ;-  to  prevent  the  mischief 
thereof, 

"  Be  it  enacted f  ifc.  That  any  person  or  persons  unable  to  pay 
his,  her  or  their  debts,  who-  shall  at  any  time  hereafter  make' 
any  assignment  or  transfer  of  real  or  personal  property,  stock  in' 
trade;  debts^  dues  or  demandir^  in  trust  to  any  pereon  or  persons,* 
in  Batisfistotion  or  payment  of  any  debt  or  demand,  or  in  part  there* 
of,  for  the  use  and  benefit  of  his,  her  or  their  creditor  or  creditors^ 
or  fior  the  use  and  benefit  of  any  other  person  or  persons,  by  ^ 
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any  creditor  of  the  said  debtor  shall  or  may  be  excluded  from  an 
equal  share  or  portion  of  the  estate  so  assigned  or  transferred, 
such  assignment,  U'ansfer,  deed  or  conveyance,  shall  be  null  and 
void,  and  considered  in  law  and  equity  as  fraudulent  against  cred- 
ditorsi  Provided  nevertheless.  That  nothing  contained  in  this  act, 
shall  prevent  any  person  or  persons  in  debt  from  bona  fide  and 
absolutely  selling  and  disposing  of  any  part  or  the  whole  of  his, 
her  or  their  estate,  so  the  same  be  free  from  any  tru9t  for  the 
benefit  of  the  seller,  or  any  peraou  or  persons  appointed  by  him, 
her  or  them."     Prince,  165* 

Counsel  for  the  assignee  admit  that  the  deed  to  Dixon  id  within 
the  words  of  the  act  of  1818;  but  they  contend,  that  it  shall  be 
adjudged  to  be  without  its  operation,  because  it  comes  within  the 
reason  of  the  proviso,  which  allows  a  preference  to  be  made  in  a 
particular  way,  by  an  insolvent  debtor  among  his  creditors. 
[1.]  There  are  two  modes  of  construing  statutes — ^tho  one  strict, 
the  other  liheral.  Thejbrmer  adheres  to  the  plain  and  obvious  mean- 
ing of  the  law  as  it  is  written.  The  latter  takes  a  larger,  wider, 
and  more  comprehensive  sui"vey.  It  distinguishes  between  the 
intent  and  the  natural  signification  of  the  words  employed  by  the 
legislature;' and  declares,  that  a  base,  not  within  the  meaning  of 
the  statute,  according  to  the  opinion  of  the  judges^  shall  not  be 
embraced  in  the  operation  of  the  statute,  although  dearly^  within 
the  words.  And,  vice  versa^  that  a  case  within  the  meaning,  though 
not  within  the  words,  shall  be  included.  Nay,  it  goes  still  further, 
it  seats  the  court  in  the  senate  chamber,  and  authorizes  the  judge 
to  give  such  constiniction  as  will  not  only  carry  out  the  mind  of 
the  makers,  but  even  to  apply  the  rule  to  cases  which,  it  is 
admitted,  they  did  not  contemplate^  but  which,  it  is  supposed,  the 
lawgiver  would  have  provided  for,  if  he  had  seen  fully  the  mischief 
end  the  remedy.  Sitting  in  an  American  couit,  I  never  can  sub- 
scribe to  this  doctrine,  and  give  my  sanction  to  the  latitude  in 
which  it  has  been  practically  indulged  in  its  application  in  Eng- 
land. 

Where  British  statutes,  such  as  the  statute  of  frauds,  of  limi- 
tations, and  the  habeas  corpus  acts,  have  been  adopted  by  our  own 
legislation,  it  is  reasonable  to  suppose,  that  it  was  designed  to 
receive  and  incorporate,  aa  well  the  known  and  settled  construc- 
tion which  had  been  given  by  the  British  courts  to  these  act8» 
as  the  acts  themselves.    In  such  cases,  therefore,  we  are  not  at 
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liberty  to  controvert  the  constitution ;  but,  when  called  upon  to 
interpret  an  act  of  our  own,  we  are  fettered  by  no  such  shackles. 
Moreover,  great  regard  ought  to  be  paid  to  the  interpretation  put 
upon  a  statute  by  the  sages  of  the  law  who  presided  at  the  time, 
or  shortly  after  its  passage ;  cotemporanea  expositio  estfortiMima  in 
lege.  It  becomes  a  rule  of  conduct  for  our  people,  contracts  are 
regulated  by  it,  large  and  valuable  estates  depend  upon  it ;  and 
although,  if  it  were  now  res  Integra,  it  might  be  very  difficult  to 
maintain  such  a  construction,  yet,  at  so  late  a  day,  the  argumentum 
ah  incanvenienti,  applies  with  great  weight.  We  ought  not  to 
disturb  a  principle  that  has  so  long  and  so  extensively  prevailed ; 
communis  error  Jacit  jus. 

I  acted  upon  this  principle  in  Whitehead  vs.  Peck,  1  Kelly  140, 
and  likewise  in  Booth  vs.  Williams,  2  Kelly,  and  have  since 
regretted  that  the  Couit  had  not  yielded  to  it,  in  Harrison  et  al.  vs. 
Walker,  1  Kelly,  32,  although  I  have  never  doubted,  in  other 
respects,  the  correctness  of  that  decision. 

Excessive  legislation  is  said  to  lie  the  vice  of  republics ;  yet, 
after  all,  it  may  be  proof  only  of  the  entire  separation  of  the  judi- 
cial from  the  legislative  department  of  the  government  Eacb 
moves  in  its  own  orbit,  and  discharges  the  ftmctions  peculiar  to 
itself.  What  jurist  has  not  felt  surprised  at  finding  how  very 
few  acts  of  parliament  existed,  which  had  any  relation  to  the 
general  principles  of  the  English  law ;  these  have  been  left  to 
be  moulded,  almost  exclusively,  by  the  courts  of  justice.  Most  of 
their  statutes  relate  to  mere  fiscal  regulations  and  concemf. 
British  judges  have  not  hesitated  to  assume  legislative  power,  and, 
under  the  pretence  of  judicial  exposition,  have,  in  fact,  made  a 
great  portion  of  the  law/of  England.  Lord  Mansfield  presided 
in  the  King's  Bench  from  1756  to  1788,  thirty-two  years.  Dnring 
this  period  there  were  decided  some  forty  cases  on  insa ranee,  a 
half  dozen  under  the  title  of  factors  and  agents,  and  a  dozen  or 
more  on  bills  of  exchange  and  promissory  notes ;  and  it  is  hmoth 
BiiHe  to  rm^  many  of  these  opinions,  aajreportad  in  Burrow,  Cowper, 
Douglass,  and  the  1st  volume  of  Term  Reports,  and  discriminata 
between  them  and  the  statutes  of  the  legislature  of  the  realm  for 
the  same  epoch. 

It  was  the  boast  of  Chief  Justice  Pembertoo,  that,  while  be  was 
judge,  he  had  made  more  law  than  kiogs,  kyrds  and  ccnmians^ 
ttnce  the  time  he  was  bom. 

I  admit,  thai  whenarer  the  woidi  of  an  act  8r»  dtmewm  ^ 
▼OL.  m.  20 
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doubtful,  or  bear  either  Xione  or  a  very  obscure  signification,  the 
intention  of  the  legislature,  as  well  as  other  helps,  may  be  resorted 
to  in  order  to  find  and  fix  their  true  meaning.  But  I  hold,  at  the 
same  time,  with  Lord  Chief  Justice  Willes,  "  that  it  is  very  dan- 
gerous for  judges  to  launch  out  too  far  in  searching  into  the  intent 
of  the  legislature,  where  they  have  expressod  themselves  in  plain 
and  clear  words.     WiUeSy  397. 

And,  with  the  Supreme  Court  of  the  United  States,  in  Stwrget 
Ts.  Craioninshieldy  "  that,  although  the  spirit  of  an  instrument, 
especially  of  a  constitution,  is  to  be  respected  not  less  than  its 
letter,  yet  the  spirit  is  to  be  collected  chiefly  from  its  words." 
And  that,  "  it  would  be  dangerous  in  the  extreme  to  infer,  from 
extrinsic  circumstances,  that  a  case  for  which  the  words  of  an 
instrument  expressly  provide,  shall  be  exempted  from  its  opera- 
tion. Where  words  conflict  with  each  other.  Where  the  different 
clauses  of  an  instrument  bear  upon  each  other,  and  would  b© 
inconsistent,  unless  the  natural  and  common  impoit  of  words  be 
varied,  construction  becomes  necessary,  and  a  departure  from  the 
obvious  meaning  of  words  is  justifiable.  But  if,  in  any  case, 
the  plain  meaning  of  a  provision,  not  contradicted  by  any  other 
provision  in  the  same  instrument,  is  to  be  disregarded  because  we 
believe  the  framers  of  that  instrument  could  not  intend  what  they 
say,  it  muBt  be  one  in  which  the  absurdity  and  injustice  of  applying 
the  provisions  to  the  case  would  be  so  monstrous^  thai  all  mankind 
would,  tvithout  hesitation,  unite  in  rejecting  the  application.** 
4  JVheaton,202.  The  Marquis  Beccaria,  in  his  admirable  little  trea- 
tise on  Crimes,  thus  expresses  himself:  **  There  is  nothing  more 
dangerous  than  the  common  axiom — the  spirit  of  the  laws  is  to  be 
considered.  To  adopt  it,  is  to  give  way  to  the  torrent  of  opinions. 
Our  knowledge  is  in  proportion  to  the  number  of  our  ideas ;  the 
more  complex  these  are,  the  greater  is  the  variety  of  positions  in 
which  any  proposition  may  be  considered.  Every  man  hath  his 
own  particular  point  of  view,  and,  at  different  times,  sees  the 
same  objects  in  vei-y  different  lights.  The  spirit  of  the  laws  will 
then  be  the  result  of  the  good  or  bad  logic  of  the  judge ;  and  this 
will  depend  on  his  good  or  bad  digestion,  on  the  violence  of  hia 
passions,  and  on  all  those  little  circumstances  which  change  the 
appearance  of  objects  in  the  fluctuating  mind  of  man. 

"  The  disorders  that  may  arise  from  a  rigorous  observance  of 
the  letter  of  the  laws,  are  not  to  bo  compared  with  those  produced 
by  the  interpretation  of  them.  The  first  are  temporary  inconve- 
niences, which  will  oblige  the  legislature  to  correct  the  letter  of 
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the  law ;  and  this  will  put  a  stop  to  the  fatal  liberty  of  explaining. 
When  the  code  of  laws  is  once  fixed,  it  should  be  observed  in  the 
literal  sense;  and  nothing  more  is  left  to  the  judge,  than  to  de- 
termine whether  an  action  be  or  be  not  conformable  to  the  written 
law.  When  the  rule  of  right,  which  ought  to  direct  the  actions  of 
the  philosopher  as  well  as  rho  ignorant,  is  a  matter  of  controversy, 
not  of  fact,  the  people  are  slaves  to  the  magistrates." 

Shall  truths  like  these  bring  upon  their  author  the  classical  re- 
proach, qui  haeret  in  litera,  haeret  in  corticet  They  are  far  too 
enlightened  for  the  soil  (Milan)  which  gave  birth  to  them.  They 
would  confer  honour  even  on  the  conscript  fathers  of  our.  own 
republic.  The  most  stem  and  stubborn  devotee  to  liberty  and 
limitedgovernment,  never  gave  utterance  to  sounder  or  more  salu- 
tary sentiments. 

Mr.  Bisset,  author  of  the  Life  of  Burke,  and  of  the  History  of 
the  reign  of  Greorge  III.,  makes  the  following  admirable  and  ap- 
propriate reflections  in  referring  to  the  retirement  of  Lord  Mans- 
field from  the  King's  Bench. 

"  For  comprehending  the  law  of  this  particular  country,  William 
Murray,  a  man  of  the  most  acute  and  extensive  genius,  had  pre- 
pared himself  by  a  profound  study  of  history,  general  ethics,  the 
philosophy  of  jurisprudence,  the  investigation  of  human  passions 
:and  conduct,  and  the  civil  law,  on  which  the  judicial  institutions  of 
so  great  a  part  of  modem  Europe  are  founded.  On  this  basis  he 
raised  his  superstructure  of  knowledge  of  the  English  code.  To 
the  depths  of  legal  science,  the  accuracy  and  extent  of  juridical 
details,  he  added  the  pleasing  and  impressive  accomplishments  of  an 
engaging,  graceful  and  persuasive  eloquence.  From  such  an  union 
»nd  extent  of  qualifications,  Mr.  Murray  very  early  rose  to  most 
f^tinguished  practice.  With  such  opportunities  of  observing  the 
circumstances  of  society,  of  civil  actions  and  engagements,,  and 
criminal  perpetrations,  his  penetrating  and  comprehensive  mind 
saw  that  the  progress  of  social,  and  especially  commercial  inter- 
course, was  producing  new  combinations,  which  had  not  been 
specially  foreseen  when  the  laws  applied  to  such  subjects  were 
enacted ;  therefore  he  infened  that  the  essential  principles  of 
justice  required  ruch  a  latitude  of  interpretation  as  toould  render 
existing  laws  applicable  to  the  new  cases, 

•*  The  intelligent  reader  must  know  that  there  are  two  great 
standards   of  judicial  interpretation ;    the    one  the  autJ 
custom,  decision  and  statute,  according  to  the  literal . 
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the  Other  according  to  the  general  principles  of  equity  construing 
particular  law,  written  or  unwritten,  in  such  a  way  as  best  to 
answer  the  great  ends  of  justice.  The  learned  reader  must  recol- 
lect that,  at  Rome,  two  sects  of  civilians  arose  from  the  abova- 
mentioned  difference,  the  Proculians  and  the  Sabinians,  taking 
their  names  from  two  eminent  jurists.  The  first  of  these,  resting 
entirely  on  authority  and  definition,  merely  considered  the  letter 
of  the  law.  The  second,  interpreting  more  freely,  endeavoured  to 
adapt  it  to  their  conceptions  of  justice  in  the  case.  £ach  of  these 
modes  has  advantages  and  disadvantages ;  by  the  former,  parties 
may  know  the  exact  rule  by  which  their  dispute  will  be  tried,  but 
may  ^d  the  literal  judge  difiiculted  in  applying  his  rule  to  their 
case»  or  entangled  by  precedents,  forms  and  definitions,  unable 
to  solve  the  question  agreeably  to  substantial  justice ;  by  the  latter, 
the  parties  may,  from  a  just  and  competent  judge,  expect  an  equit- 
able determination  of  the  question  :  but  they  depend  an  his  individwd 
understanding  and  integrity.  By  deviating  from  literal  explanation, 
in  the  progress  of  construction  the  law  may  he  changed^  and  thus 
the  judge  become  a  legislator.  During  the  republican  periods  of 
the  Roman  law,  strict  and  rigid  interpretation  of  usages  and 
decrees  prevailed;  during  its  imperial  history,  latitude  of  con- 
struction was  gradually  substituted,  and  when  Trebonian  and  his  as- 
sociate civilians  digested  the  laws  into  one  great  body  under  Jus- 
tinian, its  constructive  character  predominated ;  hence  modem 
jurists,  whose  legal  doctrines  have  owed  a  great  part  of  their  for- 
mation to  the  civil  law,  have  interpreted  freely. 

"  The  close  precision  of  English  reasoning  has  difiused  itself 
through  municipal  institutions,  and,  combining  with  the  English 
accurate  sense  of  justice,  has  in  the  great  body  of  the  law  made  so 
specific  provisions  for  all  cases,  when  the  laws  were  enacted  likely 
to  occur,  that  it  may  be  safely  adranced  as  a  general  position,  that 
in  every  question  within  the  knowledge^faresight  and  intent  of  our  taw* 
givers,  the  more  nearly  the  decision  foUows  the  letter  of  the  law,  the 
more  fully  will  the  purposes  of  justice  be  anstoered  ;  but  when  com- 
binations of  engagements  and  conduct  arise,  which  law-givers  have 
not  specifically  anticipated,  and  on  which  the  judge  is  called  to 
give  decision,  he  must  apply  the  constructive  character  of  the  civil 
law." 

The  Historian  and  Reviewer,  aQer  noticing  the  fact  that  his 
great  favourite  verged  more  to  constructive  than  literal  interpre- 
tation, ''partly  from  that  powerful  and  comprehensive  geniuSy 
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which,  in  seeking  its  ends,  might  less  regard  customary  details  than 
adequacy  of  means/'  thus  concludes :  ''  Perhaps  on  the  whole, 
unless  a  judge  be  uncommonly  sagacious  and  able,  literal  inter- 
pretation, keeping  as  closely  as  possible  to  precedent  and  statute, 
if  in  some  cases  it  may  be  an  obstacle  to  what  is  right,  yet  in  a 
much  greater  variety,  is  a  preventive  of  what  is  wrong." 

Who  does  not  see  in  this  picture  the  shadowy  outline  of  the  two 
great  political  parties  which  divided  this  country  at  the  formation 
of  the  Government]  Instead  of  taking  the  constitution  (our 
supreme  law,)  as  it  is,  and  adhering  to  it  in  good  faith,  the  fnends 
of  consolidation  have  sought  hy  interpretation  to  make  it  what  they 
would  have  it  to  be.  And  this  was  threatened  in  the  copvention 
that  formed  it,  if  the  annals  of  the  times  are  to  be  credited.  Had 
latitudinary  interpretation — the  ever-fruitful  source  of  disputation 
and  strife — ^been  eschewed  from  the  beginning,  we  should,  as  a 
nation,  have  escaped  those  heart-burnings  and  contentions  which 
have  npeatedly  menaced  the  oveithro  w  of  our  beloved  Union. 

With  these  general  observations  as  lights  to  our  path,  what,  I 
ask,  is  the  plain  reading  of  the  act  of  1818,  as  heretofore  quoted  ? 
And,  to  collect  its  meaning,  let  us  look  to  the  law  itself,  leaving 
out  of  view  tidet  preamble  and  proviso,  I  would  remark,  however, 
that  the  tith  is  in  sti-ict  conformity  to  the  enacting  clause.  That 
the  preamble  cannot  of  course  restrain  the  body  of  the  act.  (2  Har. 
4r  Johns*  69.)  The  difficulty  here  is,  that  the  preamble  is  larger 
than  the  act  itself;  and  as  to  the  proviso,  it  does  not  affect,  in  the 
remotest  manner,  the  body  of  the  act.  And  besides,  it  confers  no 
new  right.  There  never  was -a  time  when  an  insolvent 'person 
might  not  hanajide  and  absolutely  sell  and  dispose  of  his  property, 
provided  it  was  free  from  aqy  trust. 

I  recur  then  to  the  question,  what  is  the  intent  of  this  act  1  [2.] 
It  speaks  for  itself,  and  in  the  most  clear  and  unambiguous  lan- 
guage. It  declares  that  any  person  unable  to  pay  his  debts,  who 
shall  make  an  assignment  of  his  property  in  trust  to  another,  in 
satisfaction  of  any  debt,  or  in  part  payment  thereof,  for  the  use  and 
benefit  of  his  creditors  or  any  other  person,  by  which  any  creditor 
of  the  debtor  shall  be  excluded  from  an  equal  share  or  portion  c^ 
the  estate  so  assigned,  such  conveyance  shall  be  void  as  against  the 
creditor  or  creditors  so  excluded. 

Is  not,  I  ask,  the  transfer  from  Lichton  to  Dixon  &  Lichton  [3.] 
the  Daguerreotype  likeness  of  the  one  prohibited  by  the  act! 
Nathan  Lichton,  admitted  to  be  insolvent,  assigns  the  whole  of  b^ 
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effects  to  George  M.  Dixon  and  Simon  Licbton,  in  trust — first  to 
pay  them  for  their  trouble,  and  then  in  payment  of  certain  cred- 
itors, provided  tbey  will  file  their  release  in  a  given  time  ;  and  this 
is  done  to  the  exclusion  of  Emanuel  Ezekiel,  the  plaintiff  in  attach- 
ment. To  sustain  this  instrument  is  to  repeal  the  statute.  If  this 
deed  is  not  condemned  by  it,  nothing  can  be.  It  is  drawn  in  the 
very  teeth  of  the  act ;  and  what  is  diere  out  of  the  body  of  the 
statute  to  help  it  ? 

The  title  of  the  act  is  to  prevent  ^ar^toZ  assignments.  The  pre- 
amble asserts,  that  any  preference  given  to  particular  creditors  by 
insolvents,  is  imjust ;  and  the  act  then  proceeds  to  designate  a 
particulai'  mode  in  which  this  shall  not  be  done — no  doubt  the  mis- 
chief which  the  Assembly  had  in  its  eye  at  the  time.  It  then  con- 
cludes by  declaring,  that  notwithstanding  this  class  of  conveyances 
was  prohibited,  that  it  was  not  their  design  to  prevent  any  person 
from  making  a  Iotul  Jlde  and  absolute  sale  of  his  property.  And 
because  a  preference  might  still  be  made  in  this  way,  by  selling  the 
property  either  to  the  creditor  himself,  or  to  a  third  person,  and 
paying  over  to  the  favoured  creditor  the  proceeds  in  extinguish- 
ment of  his  demand,  it  is  gravely  insisted  that  it  was  unreasonable 
to  forbid  a  preference  being  made  in  the  way  now  attempted. 
This  may  be  true ;  still,  had  they  not  the  right  thus  to  discrimi- 
nate with  or  without  reason — yea,'even  against  reason  %  And  are 
not  courts  powerless  to  interfere  ?  And  yet  I  feel  it  due  to  the 
authors  of  this  act,  to  say,  that  I  can  see  many  reasons  why  a  direct 
sale  would  be  tolerated,  and  this  species  of  conveyance  to  relatives 
and  friends  in  trust  for  creditors,  repudiated. 

But  I  am  content  to  shield  myself  under  the  obvious  import  of 
the  terms  of  the  statute  itself.  I  shall  always  deem  it  my  duty  to 
conform  to  the  express  wiH  of  the  Legislature  when  the  statute  is 
constitutional,  reasonable,  effectual,  and  free  from  obscurity.  And 
when  the  language,  as  in  this  instance,  is  clear,  direct,  and 
positive,  leading  to  no  absurd  results  but  affording  a  suitable  if  noC 
a  sufficient  remedy  to  an  existing  evil,  I  do  not  feel  at  liberty  to 
speculate  upon  the  imperfection  of  the  law  as  it  is.  I  repeat  it, 
for  it  is  a  vital  truth,  and  one  which  cannot  be  too  often  reiterated, 
that  there  is  nothing  more  fatal  to  the  security  of  person  and  prop- 
erty, than  the  uncertainty  which  must  necessarily  attend  that  law 
which  looks  to  the  Bench  for  its  occult  meaning.  No  citizen,  no 
attorney,  ever  can  calculate  exactly  in  such  a  contingency.  Hence 
the  discontent  always  evinced  at  this  method  of  interpreting  laws. 
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In  the  one  mode  the  whole  profession  harmonize.  In  the  other 
there  is  not,  and,  from  the  nature  of  the  case,  never  can  be,  either 
uniformity  or  stability. 

Judgment  reveraed. 


No.  26. — R.  &  G.   Barker,  plaintiffs   in   en-or.  vs.  James   N. 
Bethune  and  Daniel  McDougald,  defendants  in  error. 

[1.]  Where  a  claim  case  is  pending  under  the  provisions  of  our  statute,  in  the  name  of 
R.  &  G.  Barker,  for  the  use  of  A.  B.  Davis,  administrator  of  Benjamin  P.  Tarver, 
held^  that  on  the  death  of  Davis,  the  suit  abated  until  the  legal  representative  oC 
Tarver  was  made  a  party. 

Claim.  From  Muscogee  Superior  Court.  Judge  Alexander 
presiding.     May  Tenn,  1847. 

At  April  Term,  1842,  of  Muscogee  Superior  Court,  the  plaintiffii 
in  error,  who  petitioned  Jbr  the  use  of  Arthur  B.  Davis,  administrator 
of  Benjamin  P.  Tarver,  deceased,  obtained  a  ride  nisi  for  the  foreclo^ 
sure  of  a  mortgage  made  by  one  James  S.  Moore  and  Milton  J. 
Tarver,  on  certain  lots  in  the  city  of  Columbus.  At  October  Term, 
1842,  the  rule  was  made  absolute,  and  the  property  ordered  to  bo 
sold.  On  the  30th  day  of  January,  1843,  a  mortgage  fi,  fa,  was 
issued,  which  on  the  3d  day  of  March,  1846,  was  levied  on  the 
property  mortgaged.  On  the  2d  day  of  June  the  defendants  in 
error,  James  N.  Bethune  and  Daniel  McDougald,  interposed  a 
claim  to  the  property  levied  on,  and  the  claim  was  returned  to  ther 
November  Term,  1846,  of  the  Court  below. 

At  that  term  the  claim  was  tried  and  the  property  found  subject  f 
and  the  claimants  appealed. 

At  May  Term,  1847,  the  claimants  suggested  on  the  record  the^ 
death  of  said  Arthur  B.  Davis,  administrator,  Sfc. 

Whereupon,  the  Court  below  ruled  that  the  claim  cause  should 
be  suspended,  untU  the  personal  representative  of  said  Tarver  should 
he  made  a  party. 

To  this  decision  of  the  Court  below,  the  plaintiffs  in^  error 
excepted,  and  assign  the  same  in  this  Court  for  error.  ^ 
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Johnson  &  Williams  and  G.  E.  Thomas  for  pluntiffs  in  error, 
made  the  following  points : 

1.  Ckoses  in  action  at  common  law  are  not  assignable. 

2.  R.  &  G.  Barker>  as  plaintiflEs,  are  liable  for  costs.  2  Stew.  ^ 
Par.  358. 

3.  Parties  need  not  be  made  when  the  death  of  the  party  occurs 
after  final  judgment  and  execution  issued.  4  Stew.  4r  -P^*  237 ; 
2GiU4f  Johns.  359{  2  U.  S^Dig.  348  ;  6  Bac.  Ah.  114. 

JoNES)  6ennin«  &  Jones,  for  the  defendants  in  error,  made  the 
following  points : 

The  representative  of  B.  P.  Tarver  should  be  made  a  party ! 

list.  Because  B.  P.  Tarver  is  tbe  party  in  interest,  and  as  such  is 
taken  notice  of  in  law  and  equity^ 

2d.  Because  his  representative  alone  could  give  an  acquittance. 

3d.  Because  he  is  liable  for  costs,  and  not  the  nominal  platndflSk 
4  Term  R.  340 ;  1  id.  619,  566;  Bayley  on  BilU,  650 ;  1  DaU. 
139  ;  1  Johns.  12#531 ;  2  Johns.  Cd».  121 ;  3  Johns.  R.  425;  11  id. 
47;  1  ^hns.  Cas.ill;  1  Johns,  it.  95  ;  10  id.  51 ;  12  id.  543;  4 
id.  403 ;  3  id.  425  ;  1  Johns.  Cos.  61 ;  15  Johns.  iL  406 ;  9  Cmoem 
34  ;  2  id.  540. 

By  the  Cwri.— Warner,  J.  delivering  the  opinion. 

The  question  presented  for  decision  by  the  record  in  this  case,  is, 
Ir^hether  the  legal  representative  of  Benjamin  P.  Tarver,  for  whose 
use  the  suit  in  the  Court  below  is  pending,  ought  to  be  made  a 
party.  It  appears  that  the  plaintiffs  in  error,  R.  &  G.  Barkei^  for 
the  use  of  Arthur  B.  Davis,  administrator  of  Benjamin  P.  Tarver, 
proceeded  to  foreclose  a  moitgage  on  certain  property  therein 
specified,  and  after  such  foreclosure,  levied  the  mortgage ^.^o.  on 
the  mortgaged  property,  which  was  claimed  by  the  defendants  in 
error.  Pending  the  claim  case  on  the  appeal,  Davis,  the  adminis* 
trator  of  Tarver,  departed  this  life,  and  the  estate  of  Tarver,  for 
whose  use  the  claim  case  was  pending,  was  unrepresented. 
[I'.J  It  is  contended,  however,  by  the  plaintiffs  in  error,  that  as  the 
legal  estate  is  in  R.  &  Cr.  Barker,  the  case  ought  to  proceed  without 
making  the  representative  of  Tarver,  for  whose  use  this  suit 
IS  pending,  a  party  to  it.    We  cannot  bring  our  minds  to  that 
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conclusion.  The  record  discloses  the  fact,  that  Tarver's  estate  is 
deeply  interested  in  the  decision  of  this  suit ;  indeed,  his  legal  rep- 
resentative may  have  the  entire  beneficial  interest  in  its  result,  and 
the  Barkers  be  the  mere  nominal  trustees.  This  is  not  like  a  case 
where ^no/ judgment  has  been  rendered,  and  the  process  of  exe- 
cution is  proceeding  to  collect  the  money,  and  one  of  the  parties 
dies ;  here  is  a  suit  actually  pending  under  the  provision  of  our 
statute,  originating,  it  is  true,  by  the  levy  of  an  execution,  but  the 
rights  of  the  parties  so  far  as  it  regards  the  property  levied  on,  are 
to  be  determined  by  the  judgment  vsrhich  may  be  rendered  in  the 
claim  case. 

The  amount  of  the  original  indebtedness  for  which  the  judgment 
was  rendered,  may  not  bo  an  open  question,  but  whether  the  prop- 
erty on  which  the  execution  has  been  levied  be  subject  to  be  seized 
and  sold  in  satisfaction  thereof,  is  an  open  question,  which  involves 
the  rights  of  the  parties,  not  only  as  it  regards  the  main  question, 
but  the  costs  of  the  suit  are  also  involved. 

The  estate  of  Tarver  has  such  an  interest  in  the  result  of  the 

« 

suit,  as,  in  our  judgment,  would  require  his  legal  representative  to 
be  made  a  party  to  it. 

The  question  has  been  propounded — suppose  the  nominal  plain- 
tiff should  die,  ought  his  legal  representative  to  be  made  a  party  % 
If  it  should  be  necessary  for  the  prosecution  of  the  suit,  or  the  pro- 
tection of  the  rights  and  interests  involved  in  it,  we  think  the  legal 
representative  should  be  made  a  party,  as  where  a  promissory  note 
not  negotiable  on  its  face,  has  been  transferred  by  indorsement,  so 
as  to  vest  the  equitable  interest  in  the  indorsee ;  yet,  the  legal  title 
of  the  paper,  as  we  held  in  Read  vs.  Murphy,  1  Kelly  R,  236,  is 
in  the  original  payee ;  and  the  suit  must  Be  brought  in  his  name, 
for  the  use  of  him  who  has  the  equitable  interest ;  and  in  the  event 
of  the  death  of  the  payee  of  the  note,  we  apprehend  the  suit  would 
have  to  be  instituted  in  the  name  of  his  legal  representative,  for 
the  use  of  the  party  who  has  the  equitable  interest  in  the  paper. 
Whenever  there  exists  any  doubt  as  to  the  propriety  of  making 
parties,  for  the  protection  of  either  the  legal  or  equitable  rights 
involved  in  a  suit,  the  safer  course  is  always  to  have  the  legal 
representatives  of  the  deceased  made  a  party. 

Let  the  judgment  of  the  Court  below  bo  afHrmed. 
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No.  27. — Geokob  Hargrates  and  William  L.  WTirN«  plaiotifis 
in  error  vs^  Felix  Lewis,  defendaDt  in  error. 

[1.]  In  a  bill  filed  to  enjoin  the  collection  oTa  jadgment  against  the  surety  on  a  oan- 
rious  contract,  by  the  principal,  an  order  passed  at  chambers,  before  the  retnm  term 
of  the  bill,  directiDg  the  principal  and  legal  interest  tendered  in  the  bill  to  be 
accepted  by  the  plaintiff  in  full  sacisfection  of  the  judgment^  is  in  the  nature  of  a 
final  decree,  and  void ;  because  the  judge  of  the  Superior  Court,  as  chancellor,  has 
no  right  to  pass  such  an  order  -,  ,nor  ean  he  decree  finally  in  any  cause  without  tbs 
intervention  of  a  jury. 

[2.]  If  usury  is  paid  by  a  surety  to  tbn  contrect,  eognieant  to  its  being  nsnrinns,  ha 
cannot  recover  the  usurious  interest  from  his  principal. 

[3.]  In  Georgia  the  jnry  and  the  judge  constitute  the  chancellor* 

In  Equky.  Motion  ta  dismiss  bill  for  want  of  prosecution. 
Who  competent  to  render  final  decree  in  an  equity  c^nse.  Usury 
paid  by  a  surety,  when  not  recoverable  back  out  of  his  principaL 
These  questions,  made  by  the  record,  are  determined  in  this  case. 
From  Muscogee  Superior  Court.  May  Term,  1847,  Judge 
Alexander  presiding  in  the  Court  below. 

The  facts  and  circumstances  of  this  case  are  minutely  and  fully 
stated  in  the  opinion  of  the  Supreme  Court,  to  which  the  reader  is 
referred. 

Johnson  &  Williams,  for  jibe  plaintiSs  in  error,  insisted  that 
the  decree  was  coram  non  judice,  and  cited  statutes,  and  rules  of 
Court.     That  the  decree  was  not  finals  and  cited  8  Wmd.  219. 

Jones,  Bennino  &  Jones,  for  the  defenduits  in  error,  cite4 
2  Dan.  Ch.  Prac.  218,  221,  229,  230. 

By  the  Court — Nisbet,  J.,  delivering  the  opinten. 

This  bill,  filed  by  Felix  Lewis,  against  Greorge  Hargrayes  wtkd 
William  L.  Wynn,  in  Muscogee  Superior  Court,  makes  the  follow- 
ing case.  Lewis  borrowed  of  Hargraves  a  sum  of  money  at 
usurious  interest,  and  gave  for  it  his  note,  with  security.  The 
'  note  was  renewed  frequently  in  the  course  of  some  six  or  eight 
years,  at  the  same  usurious  rate  of  interest,  until  the  year  1839, 
when  Lewis,  having  removed  to  the  south-west,  at  his  instance, 
and  the  instance  of  Hargraves,  the  last  renewed  note  wa»  takcB 
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up  by  Pierce  Lewis  and  John  L.  Lewis,  the  father  and  brother  of 
the  complainant,  and  their  own  note,  with  William  L.  Wynn 
indorser,  delivered  to  Hargraves  in  its  stead.  This  note,  it  is 
charged,  was  given  for  the  original  usurious  debt.  Hargraves 
brought  suit  against  the  indorser,  Wynn,  and  Wynn,  fraudulently 
combining  with  Hargraves  to  injure  the  complainant,  confessed 
judgment  for  the  whole  amount  of  the  note,  principal,  and  legal 
and  usurious  interest  Upon  this  judgment,  execution  issued  and 
was  levied  upon  the  property  of  Wynn.  This  bill,  reciting  these 
facts,  and  charging,  that  if  Wynn  pays,  or  is  made  to  pay  the 
usurious  interest  due  on  the  judgment,  the  complainant  will  be 
compelled  to  refund  it  to  him — avers  that  a  tender  to  Hargraves 
of  the  principal  and  legal  interest  of  the  debt  has  been  made,  and 
that  complainant  is  still  ready  and  willing  to  pay  the  same ;  and 
prays  that  Hargraves  may  be  perpetually  enjoined  from  collecting 
the  judgment,  and  Wynn  from  paying  it  The  injunction  was 
g^ranted,  and  the  answer  of  Hargraves  filed  in  vacation,  before 
the  appearance  term,  which  admits  the  facts  charged  in  the  bill, 
except  the  charge,  that  the  note  of  Pierce  Lewis  and  John  L. 
Lewis,  with  Wynn  as  indorser,  was  given  at  the  instance  of  res- 
pondent ;  and  on  this  point  answering,  that  these  makers  of  that 
note  proposed  to  respondent  to  give  him  their  note,  with  Wynn  as 
security,  for  the  note  which  he  then  held  of  Felix  Lewis,  and  upon 
which  they  were  indorsers;  which  proposition  the  respondent 
accepted,  and  delivered  to  them  the  note  of  Felix  Lewis.  Upon 
the  coming  in  of  the  answer,  Hargraves,  by  his  counsel,  before 
Judge  Sturgis  at  chambers,  moved  to  dissolve  the  injunction; 
which  motion,  afler  argument,  was  refused.  At  the  same  time  the 
judge  passed  the  following  order.: 
Felix  Lewis  -j 

^  ^^''  ,    I  BiM  for  discovery,  &c. 

George  Hargaves  and    | 

William  L.  Wynn.         3 

In  the  above  case,  the  sum  of  six  tboasand  five  hundred  dollars 

having  been  tendered  in  satisfaction  of  the  judgment  in  favour  of 

Hargraves  rs,  Wynn,  and  the  said  sum  having  been  deposited  in 

the  hands  of  the  clerk  :  It  is  ordered  that  the  same  be  paid  to  the 

attorneys  of  G^rge  Hargraves,  in  fM  payment  of  said  judgment ; 

unless  the  Court  should  decide  that  the  complainant  is  bound  te 

nay  an  additiooal  sam,  as  interest  upon  interest 
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SubBequently,  at  chambers,  and  before  the  appearance  term  of 
the  bill,  the  judge  passed  the  following  order : 
Felix  Lewis  -j 

vs,  I 

George  Hargraves  and  P"  ^^i^^^Y- 
William  L.  Wynn.         3 

The  attorneys  in  the  above  case  are  hereby  notified,  that  the 
settlement  heretofore  made  vnll  be  final  and  conclusive ;  as  I 
cannot  allow  the  claim  of  compound  interest,  on  the  ground  that 
equity  only  looks  to  the  original  loan,  and  requires  interest  there- 
on from  its  date.  All  the  subsequent  agreements  by  way  of 
renewals,  were  not  legal  contracts,  and  are  not  recognised  in 
equity  ;  only  looking  back  to  the  original  transactions. 

(Signed  JOSEPH  STURGIS,  Judge. 

September  6th,  1844. 

At  the  term  of  the  Court  following  this  order,  it  being  the  first 
term  afler  the  filing  the  bill,  the  following  order  appears  upon 
the  minutes,  and  was  taken  and  entered  in  term : 
Felix  Lewis  -^ 

George  Hargraves  and  f    ^     ^      ju  c  i    . 
William  L.  Wynn.         3 

The  Court  having  sustained  the  bill,  and  the  party  defendant 
having  accepted  the  money  tendered,  ordered,  that  the  said  bill  be 
sustained  and  the  injunction  made  perpetual. 

Thus  this  cause  stood  until  the  May  Term  of  the  Coiut,  1846 ; 
at  which  time  Hargraves  moved  a  rule  nui,  calling  upon  the  com- 
plainant, Levns,  to  show  cause  why  his  bill  should  not  be  dismissed; 
to  which  rule,  at  May  Term,  1847,  the  complainant  answered  and 
showed  for  cause,  that  his  bill  was  now  pending;  the  same  having 
been  finally  determined  by  the  orders  which  I  have  hereinbefore 
recited.  The  Court,  afler  argument  had,  discharged  the  rule,  and 
that  is  the  judgment  to  which  Hargraves,  the  plaintiff  in  error, 
excepts,  and  complains  that  the  Court  erred  in  ruling  that  the 
orders  passed  by  Judge  Sturgis  finally  disposed  of  the  bill ;  be- 
cause said  orders  are  void  and  of  no  effect,  in  this,  that  the 
judge  of  the  Superior  Court,  as  chancellor,  has  no  power  to  grant 
a  final  decree  in  this  cause  without  the  intervention  of  a  jury. 
Thus  we  have  the  question  presented  for  the  revision  of  thb  Court. 
It  involves  the  validity  of  these  ordera,  and  the  extent  of  the  powers 

the  chancellor  in  Georgia  without  the  co-operation  of  a  jury. 
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I  shall  consider  the  first  two  of  these  orders  apart  from  the  f  1.] 
third ;  and  the  firat  remark  I  make  concerning  them  is,  that  if 
they  are  valid,  they  operate  as  a  final  disposition  of  the  cause ; 
they  amount  to  a  final  decree.  The  second  is  but  a  supplement 
to  the  first,  announcing  the  decision  of  the  judge  on  a  question  of 
interest,  which  had  been  reserved  for  further  consideration.  It 
announces  the  law  which,  in  his  judgment,  regulated  the  contract 
as  to  interest,  about  which  no  question  is  made  in  the  bill  of  ex- 
ceptions, and  concerning  which,  therefore,  we  are  not  called  upon 
to  express  an  opinion.  The  first  order  directs  the  money  which 
uras  tendered  in  the  bill,  and  which  had  been  deposited  with  the 
clerk,  to  be  paid  to  the  attorneys  of  Hargraves,  **  in  JuU  payment* 
of  hU  judgment  against  Wynn,  and  if  the  judge  had  power  to 
pass  Bach  an  order  at  chambers,  it  extinguished  that  judgment, 
granted  all  which  the  complainant  asked,  and  precluded  Har- 
graves firom  all  right  or  opportunity  of  being  further  heard.  It 
essumes  jurisdiction  over  the  facts  in  the  bill  and  answer,  and 
adjudicates  aU  the  rights  of  both  parties.  We  do  not  deny  the 
power  of  the  Court  to  refuse  the  motion  to  dissolve  the  injunction; 
or  to  have  dissolved  the  injunction,  or  retained  it  upon  terms ; 
to  do  all  this  was  within  the  power  of  the  chancellor.  Injunctions 
are  subject  to  his  discretion,  guided  and  restrained  by  certain 
recognised  rules.  But  we  do  deny  to  him  the  power  to  decree  a 
perpetual  injunction  at  chambers,  before  the  pleading  term  had 
arrived,  and  of  course  without  the  intervention  of  a  jury.  In  Eng- 
land, the  chancellor  has  vastly  more  power  in  liiis  regard  than  the 
judge  has  in  this  state ;  there,  as  a  general  rule,  he  has  jurisdic- 
tion over  the  law  and  the  facts ;  there  are  cases,  however,  where 
in  England  the  chancellor  cannot  try  the  facts ;  in  such  cases  the 
cause  is  remanded  to  the  courts  of  law  to  find  the  facts,  as  when 
the  relief  sought  is  properly  grantable  in  damages,  and  other 
cases  where  questions  arise  purely  of  matters  of  fact  fit  to  be 
tried  by  a  jury.  In  all  such  cases,  even  in  England,  the  chancellor 
will  either  wholly  decline  the  jurisdiction,  or  await  the  finding  of  a 
jury  at  law.  1  Story  Eq.  sec.  72,  73.  We  will  not  say,  but  that 
in  this  case,  the  chancellor  in  England  could  decree  all  the  relief 
Bought  without  the  aid  of  a  jury.  But  we  are  not  prepared  to 
aay,  that  he  could,  according  to  the  practice  of  the  English  chan- 
cery courts,  have  g^ntod  such  a  decree,  at  the  time  and  in  the 
manner  that  this  decree  was  made  by  Judge  Sturgis.  •  Nor  do 
we  deny  to  the  chancellor  here,  the  power,  controlled  by  the 
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rules  of  the  English  chancery  practice,  to  pass  interlocutory  or- 
ders.    We  deny  to  him  the  power  to  make  a  final  decree  in  thk 
cfl^use  without  the  action  of  the  co-ordinate  chancery  power — the 
jury.    Eren  if  there  were  no  issues  of  fact  growing  out  of  the  hQl 
and  answer,  it  would  have  been  regular  for  a  jury  to  have  been  im- 
paneled and  to  have  signed  the  decree,  under  the  direction  of  the 
Court.    This  was  necessary,  if  for  nothing  else  than  to  preserve 
the  symmetry  of  our  system  and  the  perfectness  of  the  record* 
Having  determined  not  to  dissolve  the  injunction,  the  bill  ought  to 
have  taken  the  regular  course.     But  there  were  issues  of  fact 
made  by  this   bill  and  answer,  proper  to  be  tried  by  a  jury; 
issues  too,  which  involved  the  equity  of  the  complainant,  and 
also  the  legal  rights  of  the  defendant.     For  example,  the  biU 
charges  that  the  note  of  Pierce  Lewis  and  John  L.  Lewis  with 
Wynn  as  indorser,  was  given  at  the  instance  of  Hargraves,  and  in 
extinguishment  of  the  note  of  the  complainant  in  his  hands  for  the 
same  debt ;  and  the  answer  denies  that  the  note  of  Pierce  and 
John  L.  Lewb  was  given  at  the  instance  of  Hargraves,  and  in  ex- 
tinguishment of  the  note  of  complainant ;  but  represents  the  facts 
to  be,  that  they  proposed  their  own  note  in  lieu  of  complainant's, 
which  proposition  was  accepted,  and  complainant's  note  not  can- 
celled but  delivered  to  them.     The  bill  charges  a  contract,  by  virtue 
of  which  they,  with  the  consent  of  the  complainant  and  Hargraves, 
extinguish  this  note  ;  whereas  the  answer  represents  them  as  pur- 
chasers of  that  note,  holding  it  still,  from  aught  that  appears,  and 
upon  which  the  complainant  would  be  liable  to  them — ^not  for  usu- 
rious interest  however.     If  this  be  the  truth  of  the  case,  then  there 
is  no  equity  in  the  bill ;  for  if  the  complainant  could  at  all  times  (as 
he  unquestionably  could,)  defend  himself  at  law  against  the  usury 
in  his  note  in  the  hands  of  these  purchasers  or  any  body  else  claim- 
ing under  them,  then  he  has  no  right  to  come  into  equity  to  enjoin 
Wynn  from  paying  and  Hargraves  from  collecting  this  judgment 
for  his  protection  from  a  right  of  recovery,  which  Wynn  would 
thereby  have  against  him.    As  to  these  acts  then,  Mr.  Harg^ves 
had  a  right  to  be  heard  before  a  jury.    He  had  not  his  day  in 
court.    Judge  Sturgis  not  only  refused  to  dissolve  the  injunction 
which  arrested  the  enforcement  of  his  judgment  lien,  but  took  it 
upon  himself  a^atn#^  the  antwer,  to  determine  a  conflict  of  fitcti  in 
favour  of  the  complainant.    This  was  virtually  an  attempt  to  open 
a  judgment  at  law  to  let  in  a  defence  of  usury.    The  predd^g 
Ige  did  open  it,  and  determine  without  a  jury  how  much 
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due  to  the  plaintiff  upon  the  contract ;  that  is,  he  deteimined  how 
much  abatement  should  be  made  on  the  judgment  because  of  usury. 
This  he  did,  by  ordering  the  money  tendered  to  be  received  by 
Hargraves,  in  full  satisfaction  of  his  judgment.  This  he  did  at 
chambers,  and  by  a  summary  order.  Here  was  an  assumption  of 
authority  which  belongs  not  to  the  judge,  wholly  in  conflict  with 
oar  chancery  system,  contrary  to  the  usages  of  the  courts,  and  dan- 
gerous in  the  extreme. 

Again,  if  there  is  any  equity  in  this  bill,  it  is  founded  on  this  [2.] 
proposition,  to  wit :  a  surety  upon  a  note  tainted  with  usury ^  and  who 
u  cognizant  of  the  taint,  is  sued  by  the  holder  ;  he  not  only  fails  to 
plead  the  usury,  hut,  fas  this  bill  charges,)  fraudulently  colludes  with 
the  plaintiff'  to  confess  judgment  for  the  principal,  and  legal  and  usuri" 
mts  interest,  and  on  paying  the  judgment,  can  recover  from  his  principal 
the  usurious  interest.  We  express  no  opinion  upon  the  question 
whether  this  bill  does  not  come  too  late,  whether  it  was  not  neceS' 
sary  for  the  complainant  to  have  invoked  the  aid  of  a  couit  of  chan^ 
eery  before  this  judgment  was  rendered  against  Wynn.  It  renders 
no  excuse  why  its  aid  was  not  sooner  invoked.  If  the  proposition* 
stated  be  trde,  we  are  not  prepared  to  say,  that  in  the  case  made, 
be  is  not  entitled  to  relief.  But  we  do  not  admit  that  it  is  true,  and 
in  a  case  analagous  to  this,  the  nrajority  of  this  Court  have  deter- 
mined  against  it.  Whitehead  wa.  Peck,  1  Kelly  140.  It  is  true  as 
a  general  rule,  that  if  one  person  is  surety  for  another,  and  com- 
pellable to  pay  the  whole  debt,  and  he  is  called  on  to  pay,  it  is 
money  paid  to  the  use  of  the  principal  debtor,  and  may  be  recov- 
ered in  an  action  against  him  for  money  paid  on  his  account  The 
rale  is  not  without  its  exceptions,  and  this  case  makes  one.  These 
persons  being,  as  we  learn  from  the  bill  itself,  sureties  for  the  com- 
plainant on  a  usurious  note,  were  not  compellable  to  pay  the 
interest ;  as  to  that,  the  contract  was  void  by  our  statute.  1  Kelly 
135.  Felix  Lewis  had  notice  of  the  usury — ^he  might  have  plead 
it ;  it  was  his  duty  to  have  plead  it ;  and,  failing  to  do  so,  he,  after 
paying  the  usurious  interest,  cannot  recover  it  out  of  his  principal. 
Blydenburg  102;  Cro.Eliz.5SS;  S  Leon.  63;  Noy.  73;  Dana  362. 

It  may  be  said  that  payment  by  Wynn  in  this  case'under  process, 
tad  not  voluntarily,  makes  a  difierence.  How  can  this  be,  when  it 
k  charged  in  the  bill  that  he  confessed  judgment  by  collusion  with 
the  plaintiff,  in  order  to  charge  the  Complainants  %  This  fraudulent 
edllQsion  makes  a  stronger  case  against  him  than  it  would  have 
been  had  he  voluntarily  paid  the  asary.    Thu  charge  of  coUov 
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has  gteatly  weakened  the  equity  of  the  bill.  If  then  I  am  right 
in  this  view  of  the  proposition  stated,  the  defendant  Hargraves  was 
entitled  to  avail  himself  of  it  in  defence.  Of  that  right  he  was 
ousted  by  the  final  decree  in  chambers. 

Upon  the  motion  to  dissolve  the  injunction  in  chambers  tipon 
the  filing  of  the  answer,  what  question  was  before  the  chanceUor  I 
None  other  than  the  dissolution  or  retaining  the  injunction «  and 
that  depended  alone  upon  the  qnestion  whetjier  the  equity  of  the 
bill  was  sworn  off,  by  a  sufficient  denial  of  tlie  facts  stated  in  it. 
The  question  as  to  the  liability  over  of  Felix  Lewis  to  Wynn,  waa 
not,  could  not  have  been  made.  T/uie  arises  from  a  concession  and 
not  a  denial  of  facts.  That  would  have  been  regularly  made  by  de- 
murrer, or  upon  motion  to  dismiss  for  want  of  equity.  The  orders 
of  the  judge  closed  at  once  the  whole  litigation,  and  precluded  the 
defendant  fix)m  the  exercise  of  his  right  of  demurrer.  He  was  not 
compelled  to  demur  until  the  first  term  of  the  bill.  By  the  third 
of  our  Rules  in  Equity,  (Hotchk,  953,^  a  plea  or  demurrer  shall  be 
filed  at  the  return  tenn,  unless  the  court  shall  grant  further  time 
for  filing  them.  The  defendant  may  demur,  plead  and  answer  at 
the  same  time  at  the  first  term,  and  they  are  to  be  separately  dis- 
posed of  in  their  order,  but  the  filing  of  the  plea  or  answer,  shall  in 
no  case  operate  to  overrule  the  demiin-er. 

The  fourth  rule,  (Hotchk,  954,^  provides  that  the  respondent 
may  file  his  answer  at  any  time  after  filing  a  bill  for  injunction, 
and  move  the  judge  in  chambers  for  a  dissolution.  Now,  we  infer 
from  these  rules,  that  the  filing  of  the  answer  by  the  respondent 
hefme  the  return  term  of  the  bill,  and  his  motion  in  chambers  to 
dissolve  the  injunction,  did  not  preclude  him  from  demurring  and 
pleading  aJt  the  return  term.  But,  upon  the  assumption  that  the 
two  orders  passed  by  the  judge  in  chambers  are  valid,  operative 
orders,  Ke  teas  precluded.  Under  these' views  of  this  subject,  it  is 
the  judgment  of  this  Court  that  those  orders  were  passed  without 
authority,  and  are  void  and  of  none  effect. 

[3.[  It  was  at  one  time  a  question  in  Georgia,  whether  a  jury  was 
at  all  necessary  in  trials  in  equity.  That  is  to  say,  whether  the  act 
of  1799,  conferring  chanceiy  powers  on  the  Superior  Courts,  did 
not  clothe  the  judge  with  the  powers  of  a  chancellor  in  England. 
I  adveit  to  this  not  for  the  purpose  of  discussing  the  question,  but 
of  saying  that  such  a  doubt  no  longer  exists — that  the  usage  of  the 
Superior  Courts  for  a  long  series  of  years  has  been,  to  submit  the 
facts  in  all  trials  in  equity  to  a  jury,  and  that  this  usage  has  been 
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sanctioned  hj  repeated  acts  of  the  legislature  recognising  it.  I 
have  no  doubt  but  that  it  had  its  oligin  in  quite'Bufficient  authority 
of  law.  In  Greorgia  the  judge  and  the  jury  constitute  the  chancellor. 

Having  disposed  of  the  orders  in  chambers  by  declaring  them 
null,  we  proceed  to  inquire  into  the  character  and  effect  of  the 
order  pasised  in  the  cause  at  the  appearance  term.  This  was 
claimed  to  be  a  decree,  by  the  counsel  for  the  plaintiff  in  error. 
We  do  not  so  consider  it.  If  we  did  view  it  in  the  light  of  a  decree^ 
we  would,  for  the  reasons  in  part  upon  which  we  pronounce  the 
Other  orders  null,  declare  this  null  also.  It  is  very  brief,  and  suffi- 
ciently informal.  It  recites  that  the  Court,  having  sustained  the 
hiW,  and  the  party  defendant  having  accepted  the  money  tendered,  or- 
dered, &c.  It  was  competent  for  these  parties  to  settle  this  cause 
out  of  court,  and  to  agree  that  an  order  disposing  of  it  should  be 
entered  upon  the  minutes  of  the  Court*  Such  an  agreement 
seems  to  be  shadowed  forth  in  this  order ;  the  terms  of  it  are  not 
distinctly  8tated,.but  it  is  stated  that  the  party  defendant  had  oc* 
cepted  the  money  tendered  in  the  bill.  Discarding  from  our  conside- 
ration the  previous  ordera  altogether  as  wholly  void,  we  infer  that 
this  acceptance  was  voluntary,  and  that  there  was  a  settlement  be- 
tween the  parties,  and  that  this  order  is  the  evidence  of  it.  We  infer 
likewise,  as  the  Court  had  the  power  to  enter  such  a  settlement  in 
term,  upon  the  minutes,  that  it  was  regularly  made  ;  and  if  so,  this 
was  a  final  disposition  of  the  cause. 

Let  the  judgment  of  the  Couit  below  be  affirmed. 


No.  eS. — Daniel  McDougald,  plaintiff  in  errof)  ti%  E*  Barnakb 
&  Co.,  defendants  in  error. 

[I.3  Tbe  lien  of  attachments  is  created  by  the  lety  and  not  iheJndgmeiU^  on  attachment; 

and  in  oil  caaea  of  condicU  between  atuchments,  the  one  first  9trvtd  shall  be^ii 

satisfied. 
p.]  In  a  contest  between  attaehmeilts  atid  Ordinate  suits,  it  is  the  JudgmeiU  and  not 

tbe  Ifvjr  which  fixes  the  lien. 

Attachmsiit lien.    Before  SnAge  Alexander*    Muscogee  Sttpe- 
rior  Court    Hay  Term,  1847. 

iroL*  m*  92 
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Various  attachments  against  Benjamin  Kurd,  had  been  levied  on 
the  same  property  at  different  times.  That  of  the  defendant  in 
error  was  levied  the  7th  February,  1846,  and  that  of  the  plaintiff 
in  error,  McDougald,  on  the  18th  day  of  the  same  month.  McDou- 
gald's  claim  being  for  rent,  he  obtained  the  first  judgment.  The 
money  being  brought  into  the  Court  below,  he  claimed  to  be  first 
paid,  because  his  judgment  was  the  oldest,  notwithstanding  that  of 
Barnard  &  Co.  had  been  first  levied. 

The  Court  below  ruled  that  the  attachment  judgment  of  Bar- 
nard &  Co.,  their  attachment  having  been  first  served,  should  be 
first  paid ;  and  McDougald  excepted. 

Jokes,  Benning  &  Jones,  for  the  plaintiff  in  error,  submitted 
the  following  points  and  authorities  : 

First.  Among  attachments,  that  which  is  first  carried  into  judg* 
ment  gains  a  preference  over  others,  although  they  may  have  been 
first  levied ; 

fjv  1.  Because  such  is  the  plain  meaning  of  the  words  of  the 
statute.  Prince  34,  sees,  7,  8.  Sec,  8  is  but  a  provuo  or  restrain- 
ing clause  on  sec.  7,  and  controls  it.  Dwarris  an  SteUutes  21, 
22.  And  in  the  construction  of  it,  the  words  "  any  judgment 
obtained  by  any  creditor,"  are  to  have  their  full  effect.  4  Wheaton 
202. 

2.  But  these  words  must  embrace  judgments  by  attachment,  for 
if  they  do  not,  there  is  no  use  for  sec,  8 ;  no  other  judgments  ctmld 
have  been  affected  by  sec.  7.  The  intention  to  affect  other  judgments 
by  it  would  have  been  to  intend  what  was  unconstitutional,  as  they 
are  not  in  the  tide  ;  at  least  it  is  plain  that  sec,  7  does  not  prejudice 
cases  proceeding  by  ordinary  process,  or  cases  of  mortgage,  or  any 
of  the  great  variety  of  other  ficns. 

Therefore,  sec,  8  was  not  needed  to  protect  them  ;  but  is  it  not 
most  far-fetched  to  say  it  was  made  to  protect  them  exclusivdy  ?  and 
the  strangest  language  to  express  such  meaning  1 

3.  If  these  words  do  not  embrace  judgments  by  attachment, 
many  cases  would  be  lefl  without  remedy.  Suppose  money  is  to 
be  distributed,  and  there  are  to  claim  it — 

First.  A  judgment  by  attachment  in  the  Superior  court; 
Second.  A  judgment  by  ordinary  process,  but  older  than'tbat  by 
attachment ; 

Third.  A  judgment  from  a  justice's  court,  older  than  Hiat  by 
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ordinary  process,  but  founded  on  an  attachment  younger  than  that 
yi  the  superior  court. 

Now  the  plaintiff's  construction  removes  every  difficulty  of  thla 
kind. 

4.  It  is  the  policy  of  our  legislation  to  give  priority  of  Hen  to 
priority  of  judgment 

5.  And  by  the  dormant  judgment  law,  aU  judgments  at  the 
jsame  term  are  of  equal  date.     Prince  451,  452. 

But  if  *«;.  8  saves  from  sec,  7,  (as  defendants  must  say,)  only  ordi- 
nary process — judgments  obtained-"  before  judgment  is  obtained 
by  the  attaching  creditor," — then  ordinary  process  judgments,  if  ob- 
tained at  the  same  time  with  attachment  judgments,  are  not  saved, 
and  are  therefore  postponed  to  such  attachment  judgments ;  which 
is  forbidden  by  the  dormant  judgment  act  aforesaid. 

So  that  by  their  construction,  this  law  made  for  regulating  attack- 
snents  postpotfes  judgments  by  ordinary  process,  to  judgments  by 
attachment,  unless  the  former  are  not  only  as  old,  but  older  than 
the  latter. 

6.  Finally,  the  dormant  judgment  law  extends  to  and  governs 
this  case. 

Suppose  two  attachments,  (one  younger  than  the  other,)  to  be 
levied  on  all  of  a  man's  property,  and  a  suit  to  be  commenced  by  or- 
dinary process  against  him,  and  that  the  younger  attachment  and 
the  suit  by  ordinary  process,  go  into  judgment  at  the  same  time, 
and  earlier  than  the  first  attachment ;  the  ordinary  process  judg- 
ment being  elder  than  the  first  attachment  judgment.,  would  ex 
cancessiSf  cut  it  out ;  but,  being  of  the  same  age  as  the  younger 
attachment  judgment,  would  it  not  by  the  act  aforesaid  be  only 
upon  the  same  footing  with  it?  If  the  act  extends  to  such  &  case« 
it  does  to  aU. 

Johnson,  Bailet  &  Cooper  for  the  defendants  in  error. 
By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

Money  was  brought  into  court  arising  from  the  sale  of  Benja- 
min Kurd's  property.  Various  attachments  had  been  levied  on  the 
property  at  different  times.  That  of  E.  Barnard  &  Co.,  which  was 
among  the  oldest,  was  served  the  7th  of  Februaiy,  1846.  That  of 
McDougald,  the  plaintiff  in  error,  on  the  18th  day  of  the  same 
month.    McDougald  got  the  first  Judgment,  hhk  debt  being  S^  ' 
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rent ;  and  the  only  question  made  before  us  is,  whether  it  is  the 
levy  of  the  attachment,  or  the  judgment  obtained  thereon,  whick 
fixes  the  lien  on  the  fund  to  be  distributed.  The  decision  must 
depend  alone  upon  the  construction  of  our  own  statutes. 
[1.]  By  the  Judiciary  act  of  1799,  it  was  ihe  judgment  which  fixed 
the  lien  on  the  defendant's  property,  in  all  cases.  Where  these 
were  of  equal  date,  the  first  execution  delivered  to  the  sheriflT  was 
to  be  first  satisfied.  By  the  statute  of  1822,  (Prince  451,)  this  pre« 
ference  was  taken  away,  and  all  judgments  founded  on  Teidicts 
rendered  at  the  same  term  of  the  court,  were  considered,  held  and 
taken  to  be  of  equal  date. 

Prior  to  this  period,  to  wit,  in  1814,  the  legislature  thought 
proper  to  regulate  the  lien  of  attachments,  as  between  themsehres; 
and  this  it  effected  by  a  single  line.  "In  all  cases  the  first  Mtrted 
shall  be  JirU  stUisfied^^*  was  the  terse  and  perspicuous  enunciation 
of  the  law.     Prince  34. 

Had  the  act  stopped  here,  there  nerer  could  have  been  any 
contrariety  of  opinion  as  to  its  meaning.  But  the  following  section 
declares  that  '^  no  lien  shall  be  created  by  the  levying  of  the  attach- 
ment, to  the  exclusion  of  any  judgment  obtained  by  any  creditor, 
before  judgment  is  obtained  by  the  attaching  creditor.''     lb. 

In  behalf  of  the  plaintiff  in  error  it  is  argued,  that  the  words 
^  any  crediiar,"  in  this  section,  are  comprehensive  enough  to  include 
attachment  creditors,  and  actually  do  embrace  them.  If  this  be  so, 
then  the  two  sections  are  in  opposition  to  each  other,  and  the  sev- 
enth is  wholly  nugatory,  and  the  lien  is  left  just  where  it  was  in 
1799,  namely,  to  be  fixed  by  the  date  of  the  judgment  in  all  cases. 

Let  us  now  write  out  in  words  this  fancied  reading  of  the  statute, 
and  its  absurdity  will  be  manifest.  "  No  lien  shall  be  created  by 
the  levying  of  an  attachment  to  the  exclusion  of  any  judgment  ob- 
tained by  any  creditor,",  [either  by  attachment  orardinary  suit,] — 
**  before  judgment  is  obtained  by  the  attaching  creditor."  It  will 
be  at  once  perceived  that  the  antithesis  isdestroyed.  Two  classes 
of  creditors  were  evidently  intended  to  be  put  in  contrast  by  the 
statute,  namely,  creditors  by  attachment  and  creditors  by  ordinary 
suit.  ,  But  this  design  is  not  only  defeated,  but  the  whole  sentence 
converted  into  nonsense  by  this  false  reading ;  whereas,  by  adopt- 
ing the  other  construction,  all  confusion  is  gotten  rid  of.  We 
believe  that  " any  creditor"  in  the  eighth  section,  means  creditors 
by  ordinary  suit,  and  the  section  will  then  read,  "  no  lien  shall  be 
created  by  the  levying  of  an  attachment,  to  the  exclusion  of  any 
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judgment  obtained  by  any  creditor,"  [in  ordinary  suits,]  "  before 
judgment  is  obtained  by  the  attaching  creditor." 

The  legislature  in  the  7tb  section,  for  obvious  reasons,  having 
greatly  innovated  in  cases  of  attachment  upon  the  law  of  lien,  ma- 
king it  to  depend  upon  the  leiyy  instead  of  the  judgment,  intended 
by  the  eighth  section  to  repel  the  idea  that  the  same  rule  should 
apply  to  cases  of  conflict  between  attachments  and  ordinary  judg- 
ments. 

So  that  now,  in  aU  collisions  between  attachments,  it  is  the  levy 
which  fixes  the  lien,  and  the  one  first  served  shall  be  first  satisfied. 

And  in  contests  between  attachments  and  ordinary  suits,  [2.] 
it  is,  as  it  was  firom  1799,  the  judgment  and  not  the  levy  which  fixes 
the  lien. 

But,  it  is  objected  that  this  interpretation  will  occasionally 
involve  the  courts  in  an  inextricable  dilemma.  As,  for  instance, 
suppose  an  ordinary  judgment  were  to  intervene  in  the  present 
case,  between  these  attachment  judgments,  whose  Would  the 
money  be  t  This  difficulty  has  occurred,  and  may,  and  probably 
will,  aris^  again,  in  practice.  It  only  showis  that  it  was  not  foreseen 
when  the  act  of  1814  was  passed  ;  and  while  it  demonstrates,  per- 
haps, that  the  law  is  defective,  it  cannot  control  the  construction. 
For  the  well-known  and  familiar  rule  is,  that  the  argument  from 
inconvenience  may  have  considerable  weight  upon  a  question  of 
constraction,  where  the  language  is  doubtful ;  for  it  is  not  to  be 
presumed  upon  doubtful  language,  that  the  legislature  intended 
to  establish  a  rule  of  action  which  would  be  necessarily  attended 
with  great  inconvenience.  But  where  the  language  is  clear,  and 
of  course  the  intent  is  manifest,  the  court  is  not  at  liberty  to  be 
governed  by  considerations  of  inconvenience.  We  leave  this  knot 
therefore,  to  be  disentangled  or  cut  at  a  future  time,  unless  in  the 
interim  those  who  have  the  right  should  see  fit  to  speak  authori- 
tatively upon  the  subject.  "  Sufiicient  unto  the  day  is  the  evil 
thereof." 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  29.^Daniel  McDougald,  plaintiff  in  error  w.  Harvey  Hall^ 
defendant  in  error. 

[1.]  A  third  person,  who  Is  not  a  party  to  the  record,  will  not  be  permitted  to  make 
objections  to  the  foreclosure  of  a  mortgage,  under  our  statute,  until  he  has  been 
regularly  made  a  party  by  the  judgment  of  the  court. 

Foreclosure  of  Mortgage.  Objections  thereto  by  a  third  person, 
not  a  party,  overruled.  From  Muscogee  Superior  Court.  May 
Term,  1847.    Judge  Alexander  presiding. 

Harvey  Hall  filed  his  petition  for  foreclosure  of  a  mortgage , 
made  to  him  by  Wheelock  and  Willard,  of  certain  lots  of  land. 
A  rule  nisi  was  granted  and  duly  served  on  the  mortgagors ;  and, 
at  the  May  Term,  1847,  of  the  Court  below,  the  said  Hall  moved 
that  his  ruje  be  made  absolute.  This  motion  was  resisted  by 
Daniel  McDougald,  the  plaintiff  in  error,  who  alleged  his  objec- 
tions in  writing,  that  he  was  himself  the  owner  of  a  part  of  said 
land  ;  that  the  mortgage  had  been  foreclosed  before  the  land  was 
sold  under  it,  and  that  at  the  sale  he  had  purchased  a  part  thereof; 
that  there  was  nothing  due  upon  the  mortgage ;  that  Wheelock 
and  Willard  never  had  any  title  to  the  land,  and  that  he  himself 
held  a  mortgage  from  Nathan  P.  Willard,  the  time  owner.  There 
were  several  other  objections  made  by  the  said  McDougald,  all  of 
which  would  have  been  good  pleas  if  held  by  the  mortgagors. 

The  Court  below  overruled  the  objections,  deciding  that  said 
McDougald  was  a  sti-anger  to  the  suit,  not  being  a  party  thereto, 
and  had  no  right  to  interfere  to  prevent  the  rule  absolute. 

To  this  decision  McDougald  excepted*,  and  the  same  is  assigned 
for  error. 

The  counsel  for  the  defendant  in  error,  joined  issue  with  a  pro- 
testando^  demurring  to  the  writ  of  error,  on  the  ground  that  the 
same  was  not  filed  and  prosecuted  by  any  party  or  privy  to  the 
suit  pending. 

Jones,  Benning  &  Jones,  submitted  the  following  points  and 
authonties : 

1st.  The  law  of  Georgia  only  alters  the  mode  of  foreclosing  a 
mortgage,  not  the  rights  of  the  parties. 
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2d.  According  to  tbe  law  and  practice  in  England,  a  bill  had  to 
be  filed  to  foreclose  a  mortgage  on  real  estate,  and  all  parties 
interested  bad  to  be  made  parties. 

3d.  If  subsequent  incumbrancers  were  not  made  parties,  they 
could  file  a  new  bill  and  open  the  decree. 

Authorities. — Prince,  423 ;  Calvert  an  Parties,  128 ;  Powell  on 
Mortgages,  306;  2  Mad,  Ch.  188;  ib,  128;  3  Fc*.  Jr.  .317;  ib. 
129;  ib.  130;  2  Vem.  185;  ib.  518;  ib.  601;  Stori/  Eq.  Jur. 
193,  f2J  note  1  on  page  221  \  3  John.  Ch.R.  459;  Story  Eq.  195; 
Prince,  420;  (5  Can.  Eng.  Ch.  5;J  1  Russ.  Sf  Myln,  332,  426, 
639. 

HiNEs  Holt,  for  the  defendant  in  error,  cited  the  following 
authorities.  2  Tidd.  Prac.  1135  et  seqr,  Ala.  R.  131;  4  Porter 
K  421. 

By  the  Court. — Warner,  J.,  delivering  the  opinion. 

The  record  in  this  case  shows,  that  Hall,  the  defendant  in  error, 
Was  proceeding  to  foreclose  a  mortgage  against  Wheelock  ancf 
Willard,  in  the  Court  below,  and  that  Daqiel  McDougald,  who 
was  no  party  to  the  record  or  proceedings  in  that  Court,  filed  objec-' 
tions,  in  writing,  against  the  foreclosure  of  Hall's  mortgage. 

Whether  McDougald  would  have  been  entitled  to'  have  [1.) 
been  made  a  party  to  the  proceeding  in  the  Court  below,  on  tL 
proper  application  for  that  purpose,  it  is  not  necessary  for  us  novj^ 
to  determine.  His  application  was  not  to  be  made  a  party  to  thef 
suit  in  the  Court  below — ^he  only  appeared  by  his  counsel,  and! 
offered  objections  to  the  foreclosure  of  the  mortgage  ;  and  contends 
that  that  would  have  the  effect  to  make  him  a  party.  We  do  not 
think  so,  nor  do  we  think  he  had  any  right  to  be  heard,  until  he  was 
regularly  made  a  party,  by  the  judgmerU  of  the  court.  It  would 
he  intolerable,  and  greatly  embarrass  the  proceedings  in  courts  of^ 
justice,  if  individuals,  at  their  pleasure,  could  be  permitted  to  inter- 
lope into  cases  to  which  they  were  not  parties,  and  make  objec* 
tions.  If  McDougald  has  such  rights  and  interests  in  the  mort-' 
gaged  property  as  is  suggested  by  his  counsel,  we  do  not  see  in 
what  manner  they  are  to  be  prejudiced  by  the  foreclos\ire  of  the' 
mortgage,  as  between  other  parties.  When  the  judgment  of 
fbreclosure  had  between  tht  parties  to  the  record  in  this  case^ 
•hall  be  made  to  operate  on  his  interests,  he  will  have  ample 


176  SUPREME  COURT  OF  GEORGIA. 

Howell  adm'r.  r«.  Fountain  and  otbere. 

portunity  to  assert  tbem :  the  judgment  of  foreclosure  between 
Hall  and  Wheelock  and  Willard,  will  not  foreclose  any  rights 
which  he  may  have  to  the  mortgaged  property,  ui^less  he  claims 
title  under  them.  Let  the  judgment  of  the  Court  below  be 
affirmed. 

Judgment  affirmed* 


No.  30.-^JoHN  D.  Howell,  administrator  of  Jt)nathan  tiud^ii) 
for  the  use  of  Seaborn  Jones,  plaintiff  in  error  vs,  Jortii 
Fountain,  Edward  Caret,  Michael  Perrt,  and  others,  mem- 
bers of  the  Columbus  Land  Company,  defendants  in  erron 

{!.]  Courts  of  justice  will  not  lend  their  aid  to  enforce  an  immoral  or  illegal  coiitfftct; 

if  it  be  exeeuUd  they  will  not  disturb  it,  but  leave  the  parties  where  they  find 

them. 
p2.]  No  action  caa  be  maintained  upoA  a  contract  growing  dki  oftM  imnkond  or  iUegal 

trensaxstfon,  When  xh€  transaction  was  not  subsequent  or  collateral)  but  directly 

connected  with  the  unlawful  act. 

In  iSquity.  Bill  and  demurrer  in  Muscogee  Sliperior  Couit4 
May  Term,  1847.    Before  Judge  Alexander^ 

For  the  facts  stated  in  the  bill,  and  the  grounds  of  demurrer,  and 
ierrors  alleged  in  decision  below,  see  the  opinion  delivered  by  tho 
Supreme  Court* 

Jones,  Benning  &  Jones,  tor  the  plaintiff  in  error,  cited  the 
following  authorities : 

Start/  Eq.  Pi.  sec.  326,  328,  455,  541^  543 ;  Cooper  Eq.  187  j 
MU/ord,  180 ;  Story  on  Part.  sees.  217,  218,  219,  220.  221 ;  CoU. 
on  Part.  143 ;  Stori/  on  Part.  sees.  222  et  seq.  to  233;  1  Bos.  if 
Pul.  74 ;  5  Eng.  Ch.  27 ;  5  Maule  ^  Sdw.  336 ;  14  Com.  Law 
R.  67  ;  Treaty  with  the  Creek  Indians,  1832,  in  5  Porter,  413,  «• 
note,  also  the  case ;  1  Bos.  Sf  Pul.  3  ;  ib.  296;  2  Bos.  if  Pul.  467  | 
1  Cowen,  32 ;  2.  P.  Will.  432;  11  Bast.  180;  2  Story  Eq.  1201, 
mnd  notes;  1258,  1259.  1260,  1261,  1262,  1263 ;  8  Eng.  Ck.  172  ; 


AMERICUS,  JULY  TERM,  1847.  177 

Howell  admV  m.  Fountain  and  others. 

1  Vt».  Jr.  329 ;  12  Vea.  Jr.  395 ;  1  Howard  iS.  56 ;  2  SUfry  Eq. 
UC9.  960,  961,  962. 

Holt,  for  defendantB  in  error,  cited. 

6  Porter  R.  403,  408;  2  Stewart  R.  175;  11  Wheat.  258; 
3  Mauh  ^  Sel.  117,  126;  I  Bos.  ^  Pul.  551,  ("296  condunve;J 
3  East.  222;  11  East.  300;  1  Taunton,  227 ;  4  JbAn.  Ch.  559 ; 
3  GMuioMeJ  Eng.  Ch.  643 ;  17  Ves.  273,  278 ;  14  id.  129 ;  6  Omd 
Eng.  Ch.  410 ;  3  John.  Ch.  193, 194 ;  2  ikfcCbri.  CA.  413. 

£y  the  Court. — Nisbet,  J.,  delivering  the  opinion. 

The  complainant  in  this  bill  alleges,  that  Hudson  and  Fountain, 
^ho  were  partners  in  buying  and  selling  lands,  had,  in  accordance 
with  the  requirements  of  the  treaty  made  by  the  Federal  Gov- 
ernment with  the  Creek  Indians,  at  Washington,  in  1832,  pur- 
chased the  reservation  upon  which  an  Indian  by  the  name  of 
StmchamaHka  had  been  located;  that  the  reservee,  StinchamaUka, 
was  brought  before  the  certifying  agent  for  the  purpose  of  having 
the  contract  certified,  and  that  Hudson  and  Fountain  paid  to  the 
Indian,  for  the  land,  the  sum  of  two  hundred  dollars ;  that,  upon 
examination,  it  was  found  that  the  same  land  had  been  bought  by 
the  agents  of  the  Columbus  Land  Company,  a  partnership  entered 
into  also  for  the  purpose  of  buying  and  selling  lands,  and  had  been 
certified  to  that  company,  and  the  contract  forwarded  to  Washing- 
ton for  the  approval  of  the  President,  in  accordance  with  the 
treaty ;  that  the  contract,  thus  certified,  appeared  to  have  been 
made  between  the  Columbus  Land  Company  ant  the  Indian, 
S^nwhamdlika ;  and  that  the  agents  of  the  Columbuis  Land  Com- 
pany, appearing  before  the  agent  of  the  government,  and  in  the 
presence  of  Hudson  and  Fountain,  and  of  the  Indian,  Stinchama- 
lika,  confessed  that,  l^  mistake,  they  had  bought  the  land,  not  (^ 
Stinchamalika,  the  true  owner,  but  of  an  Indian  called  Istenchama, 
who  represented  himself  to  be  StmchamaUka,  the  true  owner  and 
reservee;  and  that  thus  the  contract  had  been  certified  in  his 
name  to  them — ^they  having  paid  Istenchama  one  hundred  dollara 
for  it.  The  agent  being  about  to  write  to  the  government  at 
Washington,  to  denounce  the  contract  of  the  Columbus  Land 
Company  as  fi*audulent,  and  to  prevent  its  approval  by  the  Presi- 
dent, it  was  then  and  there  agreed,  (the  agent  of  the  govei 
approving  and  consenting  thereto,)  that,  in  orddr  to  prevent  i"« 
VOL.  lu.  23 
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to  the  character  of  the  Columbus  Land  Company,  he  should  not 
write  to  Washington  and  cause  the  President  to  withhold  his  ap- 
proval to  the  contract  of  that  company  for  the  land,  but  should 
permit  it  to  bo  approved,  and  that  when  it  should  be  approved 
and  sent  back,  they,  the  Columbus  Land  Company,  would  convey 
the  land  to  Hudson  and  Fountain ;  that  Hudson  and  Fountain  should 
not  insist  upon  the  agent's  certifying  and  sending  on  ihdr  contract 
with  Stifichamalika,  but  would  waive  their  right  to  have  it  certi- 
fied and  approved ;  and  further,  that  IsUnchama,  the  false  Indian, 
should  retain  the  one  hundred  dollars  paid  to  him,  and  that  his  land 
should  be  certified  to  the  Columbus  Land  Company.  The  biU 
proceeds  to  state  further,  that  in  pursuance  of  this  agreement,  the 
contract  for  StincJutmdlika's  land,  with  the  Columbus  Land  Com- 
pany, was  returned  approved  by  the  President,  that  one-half 
of  the  land  had  been  conveyed  by  the  Columbus  Lan^  Company 
to  Mr.  Fountain,  and  that  the  Company  had  i-efused  to  convey  the 
other'half  to  the  complainant,  who  was  the  administrator  of  Jona- 
than Hudson,  deceased,  one  of  the  partners  of  the  firm  of  Hudson 
and  Fountain.  The  bill  is  brought  by  the  administrator  of  Jona- 
than Hudson,  deceased,  for  the  use  of  Seaborn  Jones,  ta  enforce, 
so  far  as  his  interest  is  concerned,  the  contract  thus  made  between 
the  Columbus  Land  Company  and  Hudson  and  Fountain.  I 
omitted  to  state  in  its  proper  place  a  fact  charged  in  the  InSi^ 
which  is  important  to  be  stated,  and  that  is,  that  Hudson  and 
Fountain,  although  buying  lands  on  their  own  account,  were  at  the 
same  time  members  of,  and  of  course  interested  in,  the  Columbus 
Land  Company.  The  bill  prays  that  the  defendants  shall  account 
with  the  compainant  for  the  money  arising  from  the  sale  of  the  land, 
or  rather  the  one-half  of  it,  which  belonged  to  him,  and  be  decreed 
to  pay  over  the  same  with  interest.  It  was  demurred  to,  in  the 
Court  below,  upon  several  grounds,  and  among  them  this,  to  wit, 
**  because  the  contract  which  the  complainant  seeks  to  enforce, 
was  against  public  policy,  illegal,  and  in  violation  of  the  treatj 
between  the  government  and  the  Creek  Indians,  approved  aC 
Washington  on  the  4th  day  of  April,  1832,  and  therefore  void." 

The  demurrer  was  sustained,  and  the  complainant  excepted. 
The  decision  we  make,  on  the  ground  of  demurrer  above  stated, 
controls  this  case ;  we  shall  therefore  express  no  opinion  upoti 
any  other. 

[1.]      By  the  second  article  of  the  treaty,  the  United  States  ea- 
"  to  allow  ninety  principal  chie&  of  the  Creek  tribe,  Xm 
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select  one  section  of  land  each,  and  every  otber  head  of  a  Creek 
family  to  select  one-half  section  each,  which  tracts  shall  be  reserved 
from  sale  for  their  use,  for  the  term  of  five  years,  unless  sooner 
disposed  of  by  them." 

By  the  third  article  it  is  provided  that,  "  these  tracts  may  be 
conveyed  by  the  persons  selecting  the  same,  to  any  other  person 
for  a  fair  consideration,  in  such  manner  as  the  President  may 
direct.  The  contract  shall  be  certified  hy  same  person  appointed  for 
ikatpurpese  hy  the  Preeident,  but  shall  not  be  valid  until  the  Presi- 
dent approves  the  sameP  (For  the  treaty  see  5  Porter  Ala,  R.  414.) 
This  treaty  is  the  supreme  law  of  the  land,  by  the  Constitution  of 
the  Union,  and  obligatory  upon  all  the  departments  of  the  govern- 
ment, State  and  Federal.  This  principle  has  been  settled  by  the 
Supreme  Court,  and  will  be  found  applicable  to  this  case  :  to  wit^ 
^<  Where  a  treaty  is  the  law  of  the  land,  and,  as  such,  afiects  the 
rights  of  parties  litigating  in  court,  that  treaty  as  much  binds  those 
rights,  and  is  as  much  to  be  regarded  by  the  Court  as  an  act  of 
Congress."  United  States  vs.  The  Schooner  Peggy,  1  Cranch,  103 ; 
1  Cond.  R.  256. 

The  dghts  of  the  parties  litigating  before  this  Court  are  affected, 
-^E  we  shall  see,  by  the  Creek  treaty.  We  hold  that  it  must  be 
regarded  by  ais  with  the  same  solemnity,  and  to  the  same  intents, 
«s  if  it  was  an  act  of  Congress. 

In  reviewing  the  transactions  detailed  in  this  bill,  several  pre- 
liminary remarks  become  proper.  And  first,  it  is  certainly  true, 
that  the  contract  between  Hudson  and  Fountain  and  Stinchamalikm 
'was  a  fidr  and  legal  contract  We  do  not  see  that  it,  in  any 
respect,  contravenes  the  treaty.  It  was  founded  on  a  valuable 
consideration,  which  was  paid ;  the  Indian  was  brought  before 
the  certifying  agent,  and  declared  himself  satisfied  with  it ;  and 
they  were  entitled  to  have  it  certified  and  sent  on  to  the  President 
for  his  approval.  Under  this  treaty,  no  contract  for  the  sale  of 
the  In£an  reservations  operated  as  a  valid  conveyance,  until  cer- 
tified by  the  agent,  and  approved  by  the  President.  By  the  third 
article,  the  reservee  is  authorized  to  sell,  in  such  manner  as  the 
President  may  direct.  The  manner  of  selling,  directed  by  the 
President,  was  for  the  Indian  owner  and  the  purchase  to  appear 
l)efore  the  agent,  and,  if  the  Indian  then  assented  to  the  contract; 
the  purchase  money  was  paid  to  him  in  the  presence  of  the  agent. 
This  was  intended,  no  doubt,  to  protect  the  ignorant  and  improvi^ 
dent  taifage  from  fraud  and  imposition.    In  tUi  the  go^emi 
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iDtended  to  manifest  her  parental  character  towards  her  children. 
For  it  had  been  the  boast  of  the  government,  in  the  face  of  Christ- 
endom, that  it  stood  in  relation  to  the  aboriginal  tribes  within  her 
limits,  in  loco  parentis*  Her  charities,  it  mn^t  be  conceded,  have 
been  diose  of  die  step-dame. 

Further — The  treaty  itself  declares,  in  the  article  last  lefiBrred 
to,  that  these  contracts  shaU  he  certified  by  some  person  appointed 
for  that  purpose  by  the  President ;  hut  shall  not  he  vaUd  mless  the 
President  shall  approve  them.  In  ClartHko  vs.  ElUott  these  positions 
have  been  settled  by  the  Supreme  Court  of  Alabama.  5  Porter, 
403. 

The  second  remark  preliminary  is  this — There  can  be  no  ques- 
tion at  all,  but  that  the  contract  made  by  the  agents  of  the  Co- 
lumbus Land  Company  with  Istenchama,  who  represented  himself 
to  be,  and  closed  the  contract  in  the  name  of  StinchamaUkaf 
was  illegal  and  void,  both  before  and  after  its  approval  by  the 
President.  Whether  the  impersonation  of  the  true  owner  was 
made  with  or  without  the  knowledge  and  approbation  of  die  Co- 
lumbus Land  Company  or  their  agents,  or  not ;  whether  the  con- 
tract was  entered  into  by  them  with  Istenchama  as  StinchamaUkOt 
by  mistake,  as  the  bill  avers,  or  fraudulently  and  corruptly,  is  quite 
immaterial.  It  was  a  contract  in  violation  of  the  treaty,  and  there- 
fore illegal  and  void  ;  it  was  a  fraud  upon  the  rights  of  iS^fndlar- 
naUka ;  it  was  a  contravention  of  public  policy ;  the  policy,  to  wit, 
of  humanity  and  justice  to  the  Indians;  a  policy  which  oar  govern- 
ment has  avowed  from  the  beginning ;  and  therefore  void.  It  was 
a  void  contract  at  common  law.  If  void  from  the  beginning,  the 
certificate  of  the  agent  and  the  approval  of  the  President  gave  no 
validity  to  it.  Its  approval,  under  the  circumstances  detailed  in 
this  bill,  was  a  fraud  upon  the  President,  and  gave  to  it  a  deeper 
and  more  deadly  infusion  of  invalidity.  We  are  not  called  upon 
to  adjudge  directly  the  validity  of  the  one,  or  the  invalidity  of  the 
other  of  these  contracts ;  but  we  are  called  upon,  in  order  to  de- 
termine die  character  of  the  contract  between  Hudson  and  Foun- 
tain, and  the  Columbus  Land  Company,  which  it  is  the  object 
of  this  bill  to  enforce,  to  fix  the  character  of  the  contract  between 
that  Company  and  the  Indian  Istenchama,  acting  as  Stinchanudika; 
and  having  fixed  it,  without  reference  to  a  single  authority,  deem- 
ing the  question  too  plain  to  require  such  reference,  I  proceed. 

The  contract  between  Hudson  and  Fountain,  and  the  Columbus 
Land  Company,  grew  out  of  the  contract  of  thai  Ckmjfomy  wlk 
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Jkenchama.  That  was  its  basis — without  that,  it  would  not,  could 
not  have  been.  When  Messrs.  Hudson  and  Fountain  appear  be- 
fore the  agent  to  consummate  their  bargain  with  Stinchamalika, 
far  his  land,  and  to  demand  his  certificate,  they  find  that  the  land 
has  been  already  sold  by  Stinchamalika  to  the  Columbus  Land 
CoH^any,  and  certified  for  them,  and  the  contract  remitted  to 
Washington  for  the  President's  approval.  Then  come  the  con- 
fessions of  that  Company.  What  are  theyl  That  they  had 
bought  this  land  from  Igtenchama,  hy  nUstaJce,  believing  him  to  be 
€he  real  owner,  and  that  the  contract  is  illegal  and  void.  Upon 
the  revelation  of  these  facts,  the  parties  confer  together,  (the  agent 
of  the  government  lending  himself  to  their  views,  and  thus  becom- 
ing a  pvty  to  the  transaction,)  and  the  result  is,  that,  in  ordef  to 
pForent  the  developement  of  this  £raud  upon  the  treaty,  and  a  con- 
sequent injury  to  the  reputation  of  the  Columbus  Land  Company, 
ii  iff  agreed,  that  the  agent  wiU  not  protest  at  Washington  against 
the  approval  of  their  illegal  contract ;  that  the  President,  trusting 
to  the  honesty  of  his  agent,  as  well  as  to  his  vigilance,  shall  be 
permitted  te  approve  their  illegal  contract ;  and  that,  when  the 
contract  returns  approved,  they  (the  Columbus  Land  Company) 
will  convey  the  land  to  Hudson  and  Fountain ;  they,  on  their  part, 
agreeing  not  to  have  their  own  contract  for  the  land  certified  and 
approved.  Now  what  is  the  object  of  both  parties  1  It  is  to  eup- 
prtta  ike  knowledge  of  an  iUegal  and  void,  not  to  say  froMdulent, 
contract,  hy  eomhining  to  procure  the  approval  of  an  illegal  and  void 
cotUracL  What  is  the  consideration  of  this  contract  1  the  pre- 
vention of  injury  and  loss  of  character  to  the  Columbus  Land 
Company.  This  consideration  moved  both  parties;  for,  be  it 
remembered,  that  Hudson  and  Fountain  toere  also  members  of  the 
CkiiMsmimM  hand  Company,  and,  as  such,  as  well  as  otherwise,  the 
agreement  enured  to  their  benefit  And  how  is  the  object  of  this 
contract  effected  ?  by  procuring  the  consent  of  the  agent  of  the 
government  to  perpetrate  a  violation  of  his  official  duties.  Really 
to  use  the  language  of  Mr.  Justice  Baldwin,  in  Adam  Bartlett  vs. 
WiUiam  D.  Nutt,  administrator  of  Coleman,  "  to  state  such  a  case 
is  to  decide  it"  Still,  our  judgment  in  this  case  is  based  upon 
authority,  as  we  shall  proceed  to  show ;  that  judgment  is,  that  this 
contract  is  illegal  and  void,  and  that  this  Court  will  not  lend  its  aid 
therefore  to  enforce  it  No  court  of  law,  or  chancery,  can  help  this 
complainant — will  lend  its  aid  to  enforce  a  contract  made  in  violation 
of  a  treaty,  immoral,  indecent  and  wicked — and  by  the  aid  of  ^o^k 
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officer  of  the  govenimexit»  actiDg  contrary  to  his  official  duties. 
If  this  Court  should  atnction  such  a  contract,  it  would  justly 
forfeit  the  copfidence^  of  all  good  men.  The  rule  we  lay  dawn 
is  thia— So  far  as  such  contract*  havts  been  exeeuiid,  the  Cgurt 
will  not  disturb  them,  but  leave  the  parties  as  we  find  them ; 
and  so  lar  as  they  are  not  executed,  will  afford  "no  aid  whi^tever 
to  enforce  them.  The  role  is  the  same,  whether  the  illegaHty 
of  the  contract  appears  from  the  plaintiff's  case,  as  here,  or  is 
set  up  by  way  of  defence.  Courts  ^will  vitain  such  a  defence, 
not  for  the  sake  of  the  defendant,  but  uppn  general  principles 
of  public  policy.  In  Holman  vs.  JMimou,  Coipp,  343,  Loid 
Man^eld  holds  the  IbBowing  language  upon  this  subject: 
^  The  objecdon  that  a  eontract  is  immoral  or  illegal,  aa  between 
plaintiff  and  defendant,  sounds,  at  all  times,  very  ill  in  the  nouth 
of  the  defendant.  It  ia  not  for  his  sake,  however,  that  the  objec- 
tion is  ever  allowed,  but  it  is  founded  in  general  principles  of 
policy,  which  the  defendant  has  the  advantage  of,  contrary  to  real 
justice,  as  between  him  and  the  plaintiff;  by  accident,  if  I  njay  so 
say.  The  principle  of  public  policy  is  this,  "  e9  ddo  nudo  eoe 
eril^r  actio*'  No  court  will  lend  its  aid  to  a  man  upon  an  illegal 
or  an  immonJ  act  If  from  the  plaintiff's  own  statement  or  other- 
wise, the  cause  of  action  appeai-s  to  arise  ex  turpi  causey  or  the 
transgression  of  a  positive  law  of  this  country,  then  the  Court  says 
he  has  no  right  to  be  assisted.  It  is  upon  that  gtound  the  Court 
goes,  not  for  the  sake  of  the  defendant,  but  because  it  will  not 
lend  its  aid  to  such  a  plaintiff.  So  if  the  plaintiff  and  defendant 
should  change  sides,  and  the  defendant  were  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advantage  of 
it ;  for  where  both  are  equally  in  fault,  potior  est  conditio  defend- 
entisJ*  So  that,  although  there  appears  in  this  case  to  be  an 
equity  in  favour  of  the  complainant  against  the  defendant,  that 
cannot  avail  him ;  we  can  help  him  in  no  event  upon  his  illegal  or 
immoral  contract.  We  say  to  this  complainant,  as  Chief  Justice 
Wilmot  said  in  Collins  vs.  Blantem,  2  WHs,  341,  "  You  shall  not 
stipulate  for  iniquity,  for  no  polluted  hand  shall  touch  the  pure 
fountains  of  justice." 

The  distinction  relied  upon  in  this  case  by  the  counsel  fin:  the 
complainant  is  this,  to  wit :  admitting  the  proposition  aa  above 
stated,  that  no  action  can  be  maintained  upon  an  illegal  or  immo- 
ral contract,  yet  where  the  contract  was  disconnected  with  the 
inal  unlawful  act,  and  was  founded  on  a  new  and  ^jurinct  con* 
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rideration,  an  action  might  be  maintained  ape 
not  be  maintained  upon  a  contract 'directly  aii     -  (       f 

gal.act.     This  distinction  is  well  founded,  auA  '-^     '• 

The  question  however  arises,  is  the  contract  V  «^ 
connected  with  the  original  lAilawful  act  1  Is  it  K  \ 
ai^  distinct  catmierafian ?  i  have  shown,  I  think,  Mmflt  is  not; 
on  -the  contrary,  it  is  very  clear  that  it  is  connected  necessarily 
with  the  original  illegal  contract  of  the  Columbus  Land  Company 
with  Istinchar7ui-~<hal  it  springa  out  of  it,  and  could  not  have  been 
made  without  it.  And  moreover,  the  consideration  moving  both 
the  parties,  to  wit,  the  suppression  of  the  knowledge  of  an  illegal 
act  and  the  procurement  of  the  approval  of  an  illegal  contract,  if  it 
be  conndered  distinct  and  independent,  is  in  itself  illegal  and  im- 
moraL  The  authorities  in  support  of  the  distinction  are  numerous ; 
the  same  distinction  was  taken  in  Amutrong  vs.  Tcier,  and  recog- 
nised by  Chief  Justice  Marshall.  And  if  the  facts  of  this  caus^ 
brought  it  within  that  distinction,  we  would  unhesitatingly  sustain 
and  enforce  this  contract.  See  Armstrong  vs.-  Toiler^  11  Wheat. 
258 ;  Faikney  vs.  Reynous,  4  Burrow  2069,  Petrie  vs,  Hannay,  3 
Term  K  418;  Farmer  vs.  Russell,  1  Bm.  ^  Pul.  295  ;  Tennant  vs. 
ElUoU,  ib.  3 ;  Lloyd  vs.  Johnson,  ib.  340 ;  Watts  vs.  Broo1&,  3 
Vesey  Jr.  612 ;  Bird  vs.  Appleion,  8  Term  R.  562  ;  4  Taunt  R,  860  ; 
5  id.  ISl;  5  ib.  521 ;  7  tJ.  246 ;  1  Marsh.  R.  561 ;  3  Meriv.  R. 
469;  4  Bam.  ^  Aid.  211;  1  Jac.  Sf  Walk.  204;  3  East.  222; 
5  Bam.  ^  Aid.  335;  11  East.  180;  Gov  on  Part.  105;  1  Fmhl. 
Eq.  b.  1,  c.  4,  s.  4,  note  y  ;  Pujend.  1,  3,  c.  7,  s.  9,  note  2. 

The  ground  upon  which  we  put  our  decision  in  this  case,  is  [2.] 
the  general  principle,  that  no  action  can  be  maintained  upon  a  contract 
growing  out  of  an  immoral  or  illegal  transaction,  where  the  trmnsactum 
w€u  not  subsequent  or  collateral,  but  directly  connected  wiA  the  unlauh 
Jul  act.  Believing  that  this  contract  grew  out  of  an  act  illegal^ 
because  in  contravention  of  a  treaty,  and  an  immoral  act,  because 
involving  the  compromise  of  a  fraud,  and  also  official  infidelity,  we 
rest  the  case  on  the  principle  last  stated. 

And  in  support  of  that  principle  we  refer  to  the  following  ao-^ 
thorities :  Collins  vs.  Blantem,  2  Wils,  R.  347  ;  Ilolman  vs.  Johnson^ 
Cowp.  R.  341 ;  Biggs  vs.  Laurrence,  3  Term  JR.  454 ;  Clugas  vs^ 
Panaluna,  4  u2  466 ;  Steers  vs.  Lashley,  6  »J.  61 ;  Booth  vm  Hodg^ 
mm,  6  id.  405;  Waymell  vs.  Retd^  5  id:  599 ;  Ex  parU  Mather,  3 
Vesey  Jr.  373;  Ribbons  vs.  CrickH,  1  Bos.  4*  Pul.  264;  Lightfoot 
▼a.  Tenant,  1  uZ.  551;  AuhtH  vs.  Maze,  2  id.  371 ;  Shirley  vs.  Skr^  ^ 
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ket/,  2  id,  130 ;  Thmifjp^m  tb.  Thompson^  7  Vuey  470  ;  Ex  parte 
Danids,  14  fJ.191 ;  Ex  parte  Bdl,  1  Maul,  if  Seltc.  751 ;  Cook  vs. 
Jackson,  6  Vesey  11 1  Branton  ts.  TadE<2^,  1  Taunt.  6 ;  j&4?ar  ts. 
Fowler,  3  ^oi^.  222;  March  vs.  ^^e2,  3  ^m.  Sf  Pul.  35 ;  Blackford 
vs.  Pr«to»,  8  Tcm  IL  89;  Mttckdlru.  Cockhum,  2H.BLR.  378; 
Cannon  vs.  J^ryce,  3  JBorfi.  Sf  Aid.  179;  Dvnazwon  vs.  McClure, 
4  DoZ.  308 ;  Hunt  \B.JKnickerhocker,  5  Johns.  R.327;.  Whitaher 
vs.  Cone,  2  Johns.  Cas.dS;  2  Johns.  Ch.  147;  li  Johns.  R.  146;  16 
id.  438;  15  Mass.  R.  35;  Wheeler  vs.  i2tMM^,  17  u2.  281 ;  16  id. 
334 ;  Frales  vs.  Mayhury,  2  GaUis.  £.560;  8  OancA  IL  242;  3 
Wheat.  204  ;  4  DaZ.  269 ;  s.  c.  I  Binn.  jR.  110;  4  Dal.  298 ;  6  J^twi 
12.321;  4  Yeates 2i;  NellisvB.  Clarke,  20  Wend.2i;  15  uZ.  412; 
3  Dana  540 ;  3  Dev.  519;  4  Hill  N.  Y.  424 ;  4  Pu^s  184. 

This  principle  may  be  said  to  be  a  rale  of  universal  law,  whicb 
has  been  incorporated  into  the  civil  code  of  every  nation.  Pothier 
des  OhKgations  No.  43,  45 ;  Des  Assurances  No.  58. 

I  shall  conclude  this  opinion  by  an  extract  from  the  opinion  of 
Mr.  Justice  Baldwin,  delivered  in  Bartle  vs.  Coleman,  4  Peters  184, 
which  seems  to  me  to  be  strikingly  applicable  to  this  case : 

"  Public  morals,  public  justice,  and  the  well-established  princi- 
ples of  all  judicial  tilbunals,  alike  forbid  the  interposition  of  courts 
of  justice  to  lend  their  aid  to  purposes  like  this.  To  enforce  a  con- 
tiact  which  began  with  the  corruption  of  a  public  officer,  and  pro- 
gressed in  the  practice  of  known  and  wilful  deception  in  its 
execution,  can  never  be  consummated  or  sanctioned  by  any  court. 
The  law  leaves  the  parties  to  such  a  contract  where  it  found  them. 
If  either  has  sustained  a  loss  by  the  bad  faith  of  a  particeps  crimmst 
it  is  but  a  just  infliction  for  premeditated  and  deeply-practiced 
fraud ;  which,  when  detected,  deprives  him  of  anticipated  profits, 
or  subjects  him  to  unexpected  losses.  He  must  not  expect  that  a 
judicial  tiibunal  will  degrade  itself  by  an  exertion  of  its  powers, 
by  shifting  the  loss  from  one  to  the  other,  or  to  equalize  the  benefits 
or  burthens  which  may  have  resulted  by  the  violation  of  every 
principle  of  morals  and  of  laws." 

Let  the  judgment  of  the  court  below  be  affiimed. 
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No.  31.-^Danibl  McDouoald,  plaintiff  in  error,  vs.  The  Central 
Bank  or  Georgia,  defendant  in  error* 

[1.]  The  iiiiproper  granting  or  refusal  of  •  continuance,  is  ground  for  a  writ  of  error. 

[2  .J  Upon  a  motion  for  a  continuance  on  account  of  die  absence  of  a  material  witnetfy 
the  court  may  compare  the  facts  expected  to  be  proved  with  the  plea,  and  decide 
whether  or  not  the  testimony  is  material. 

13.]  The  Charter  of  the  Itasuronce  Bank  of  Columbus  prescribes  the  mode  b  which 
contracts  bhall  be  executed  to  be  binding  on  the  Companji  namely,  that  they  shall 
be  signed  by  the  president  and  countersigned  by  the  cashier.  In  a  suit  at  the 
instance  of  the  holder  of  a  bill  against  the  indorser,  on  a  bill  drawn  by  himself  an 
president  of  the  said  corporation,  and  in  his  own  fiivour,  he  cfinnot  object  to  the 
regularity  of  the  contract,  nor  is  he  protected  on  his  indorsement  by  its  want  of 
confimnity  to  tfie  statute. 

[4.]  The  26th  section  of  the  Central  Bank  Charter,  dispensing  with  proof  of  demand 
and  notica,  in  order  to  charge  indorscrs,  applies  to  suits  upon  notes  payable  else- 
where, as  well  as  to  those  payable  at  that  Bank. 

[5.]  If  the  indorser  of  any  note  or  bill  which  is  negotiated  to  the  bank.  Is  discharged 
tof  want  of  demand  and  notice,  it  is  his  duty  to  plead  it  by  way  of  defence. 

Assnmpeit  against  the  indorser  of  a  bill  of  exchange.  Tried 
^before  Judge  Alexander.  In  Muscogee  Superior  Court  May 
Term.  1847. 

For  the  facts  of  the  case,  the  questions  made  upon  the  trial  below, 
mnd  the  errors  assigned,  see  the  opinion  delivered  by  the  Supreme 
Court* 

James  N.  BbtAune  for  the  plaintiff  in  error. 

The  points  in  this  case  are,  that  the  Court  below  erred^  * 

1.  In  reAising  to  continue  the  cause»  upon  the  showing  that  the 
defendant  below  had  an  absent  witness,  who  resided  in  the  county 
and  had  been  subpoenaed,  and  was  absent  without  his  consent  or 
procurement,  and  who  would  prove  the  insolvency  of  the  Planters 
and  Mechanics'  Bank  of  Columbus  at  the  time  it  transferred  the 
bill  of  exchange  sued  on,  and  that  its  bills  were  at  that  time  greatly 
under  par.     Prince  633. 

2.  That  the  Court  admitted  in  evidence  a  bill  of  exchange,  de- 
clared on  as  a  bill  made  by  the  Insurance  Bank  of  Columbus,  it^ 
appearing  upon  the  face  of  the  pleadings  and  the  bill  itself,  that 
said  bill  was  not  signed  by  the  president  and  countersigned  by  the 
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cashier  of  said  bank.      Prince  105,  103,  633;  MerckamiM*  Bank 
T8.  M<f  Central  Bank,  1  Ke!ly,  418 ;  2  Cranch  166. 

3.  That  the  Court  refused  to  admit  testimonj  to  prove,  that  at 
the  time  of  the  transfer  of  said  bill  of  exchange  by  the  said  Plant- 
ers and  Mechanics'  Bank  of  Columbus,  the  said  bank  was  insoWent, 
and  that  die  Central  Bank  received  said  bill  of  exchange  with  a 
knowledge  of  that  fact     Prince  633. 

4.  That  the  Court  refused  to  charge  the  jury,  that  the  plamtiff* 
below,  having  failed  to  prove  property  in  said  bill  at  its  maturity, 
and  having  failed  to  prove  notice  of  its  dishonour,  was  not  entitled 
to  recover.     Conti,  Geo,  art.  1,  $ec.  17. 

Jones,  Bknning  &  Jones,  submitted  the  following  points  and 
authorities  in  behalf  of  the  defendant  in  error : 

1.  The  refusal  of  the  continuance  was  not  so  arbitrary  and 
oppressive  an  exercise  of  discretion  as  to  be  error.  Sealy  vs.  Staie^ 
1  Kelly  215.  Besides,  the  testimony  expected  from  the  absent 
witness  was  not  material.     See  3d  paint. 

2.  There  was  no  variance  between  the  bill  of  exchange  described, 
and  that  proved.  At  most,  the  variance  alleged  was  a  question 
lor  the  jury.  Story  on  Agency,  sec^,  154,  155 ;  Mechanics'  Bank  of 
Alexandria  vs.  Bank  of  Columbia,  5  Wheaton  326;  Story  on  BUli, 
see.  110. 

3.  The  testimony  offered  ought  to  have  been  rejected,  because 
the  defendant  below  had  *'  filed  no  set-off  against  the  true  owner, 
(Insurance  Bank,)  or  any  other  defence  in  suppoit  of  which  his 
testimony  could  by  any  possibility  be  made  available."  Field  vs. 
Thornton,  1  Kelly  312. 

The  plea  avers  no  set-off  at  the  time  of  the  commencement  of  the 
suit,  or  of  the  putting  in  the  plea.  1  Arch.  Nisi  Prius,  147 ;  Evans 
vs.  Prosser,  3  T.  R.  186  ;  1  Tidd  664;  nor  does  it  aver  "notice  or 
knowledge  "  to  plaintiff  below  of  any  of  the  matters  stated  in  it 
Story  on  Bills,  sec.  189. 

4.  Notice  of  dishonour  was  not  necessary.  Merchant's  Bank  of 
Maconys.  Central  Bank,  1  Kelly  431,  432. 

By  the  Gww^.— Lumpkin,  J.,  delivering  the  opinioir* 

The  Central  Bank  of  Georgia  sued  Daniel  McDongald  9B 
mdorser,  in  the  Superior  Court  of  Muscogee  County,  upon  the  fi)l* 
lowing  instrument : 
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["  No.  42.] 

$25,000.  Insurance  Bank  op  Columbus,      \ 

Cdumhus,  Georgia,  April  28,  1842. ) 
Pay  to  the  order  of  Daniel  McDougald  twenty-five  thousand 
doUara  on  the  20th  of  October  next. 

To  the  Cashier  of  Merchants'  Bank,  New-York,  Oct  17. 
Acceptance  waived, 

D.  McDOUGALD,  President. 
Indorsed, 

D.  McDougald, 

J.  C.  Watson,  Pres't  P.  if  JSL  Bank. 
J.  C.  Watson, 

A.  B.  Davis,  CaxlCr.  v 

Pay  to  J.  J.  Palmer,  or  order, 

A.  M.  NisBET,  CoiKrr 

The  declaration  alleged,  that  the  note  was  made  by  the  Insurance 
Bank  of  Columbus,  by  its  president,  D.  McDougald ;  that  the 
defendant  indorsed  it  to  the  Planters  &  Mechanics'  Bank  of 
Columbus  at  the  time  it  was  given ;  that  the  said  bank,  by  its 
President,  J.  C.  Watson,  indorsed  it  to  J.  C.  Watson,  who  indorsed 
it  to  the  Bank  of  Columbus,  which  by  its  cashier,  A.  B.  Davis^ 
indorsed  it  to  the  plaintiff.  The  note  was  protested  for  non-pay- 
ment The  writ  averred  also,  that  the  bill  was  drawn  and  indorsed 
by  all  the  parties  thereto  with  the  intention  of  having  it  negotiated 
to  the  plaintiff  for  the  benefit  of  the  defendant,  and  that  it  was  ia 
&ct  so  negotiated. 

The  defendant  pleaded  the  general  issue,  payment,  set-off  and  a 
special  defence,  to  wit,  that  the  said  bill  was  transferred  by  the 
Planters  &  Mechanics'  Bank  of  Columbus  afler  insolvency,  and 
not  for  the  benefit  of  all  the  creditors  and  stockholders  of  the 
said  institution,  and  not  to  an  innocent  purchaser  lor  a  valuable 
consideration,  and  without  the  knowledge  or  notice  of  the  condition 
of  said  bank. 

The  case  was  finally  tried  on  the  appeal,  in  May,  1847.  The 
defendant  moved  for  a  continuance  on  account  of  the  absence  of  a 
witness,  by  whom  he  expected  to  prove  the  insolvency  of  the 
Planters  &  Mechanics'  Bank  at  the  time  of  the  transfer.  The  Court 
refused  the  application,  whereupon  the  defendant,  by  his  counsels 
excepted. 

The  plaintiff  then  tendered  in  evidence  to  the  jury  the  instrumeBt 
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on  which  the  action  was  predicated.  The  defendant  demurred  to 
the  testimony,  upon  the  ground  that  the  paper  offered  was  not»  and 
under  its  charter  could  not  be,  the  bill  of  the  bank,  it  not  being 
executed  according  to  the  mode  prescribed  by  its  charter,  and  that 
consequently  there  was  a  variance  between  the  allegation  and  the 
proof.  The  Court  overruled  the  exception,  whereupon  the  defen- 
dant by  his  counsel  excepted. 

The  case  having  closed  on  the  part  of  the  plaintiff,  the  defendant 
proposed  showing  that  the  Planters  &  Mechanics'  Bank  was 
insolvent  at  the  date  of  the  indorsement  of  the  paper,  and  that  the 
Central  Bank  knew^e  fact  token  it  received  ike  bill.  This  the 
Court  would  not  allow,  and  thereupon  the  defendant,  through  his 
counsel,  excepted. 

The  defendant  then  prayed  the  Court  to  charge  the  jury,  that 
inasmuch  as  the  plaintiff  had  tailed  to  show  title  in  the  bill  before 
its  maturity,  and  had  likewise  failed  to  prove  notice  to  the  defendant 
of  the  dishonour  of  the  bill,  it  was  not  entitled  to  recover ;  which 
instructions  the  Court  refused  to  give,  whereupon  the  defendant 
excepted. 

Every  point  made  by  this  bill  of  exceptions,  except  that  touching 
the  continuance  of  the  cause,  having  been  previously  adjudicated 
by  this  Court,  and  some  of  them  repeatedly,  it  will  not  be  expected 
that  we  should  on  the  present  occasion  enter  very  elaborately  into 
the  reasons  upon  which  our  past  decisions  rest.  It  is  the  privilege 
of  every  party  who  considers  himself  aggrieved  by  any  judgment 
below,  to  bring  it  up  for  the  purpose  of  having  it  solemnly 
reviewed  ;  and  it  is  the  duty  of  this  Court  patiently  to  hear  and 
determine  said  complaint.  And  whenever  one  of  our  own  opin- 
ions is  doubted,  or  denied  to  be  law,  we  shall  take  pleasure  in 
re-examining  it,  and  in  correcting  our  error  as  well  as  the  errors  of 
others,  if  convinced  that  any  have  been  committed.  Still,  except 
in  cases  involving  principles  of  paramount  importance,  we  cannot 
stop  minutely  to  inquire  into  and  sift  the  foundations  on  which 
our  past  adjudications  are  supported. 

[1.]  Continuances  being  addressed  to  the  discretion  of  the  court, 
it  has  been  supposed  that  the  improper  granting  or  refusal  of  them 
is  no  matter  for  which  a  wi4t  of  error  will  lie  to  this  Court.  And 
perhaps  if  there  be  any  class  of  cases  to  be  entirely  withdrawn  from 
its  jurisdiction,  it  would  be  this.  And  yet  the  contrary  doctiine  has 
been  repeatedly  ruled,  in  our  sister  states. 

In  Vanhlaricum  vs.  Ward^  1  Black/.  50,  the  refusal  of  the  drcuit 
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court  to  grant  a  continuance,  was  the  only  error  assigned ;  and 
the  Supremo  Court  of  Indiana,  in  delivering  its  opinion,  by  Scott, 
J.,  say  :  "  We  consider  a  motion  for  a  continuance,  as  an  appli- 
cation to  the  sound  legal  discretion  of  the  court,  over  which,  if 
improperly  used,  a  supervisory  court  will  exercise  a  control. 
There  are  many  cases  where  a  party,  without  any  laches  on  his 
part,  may  be  placed  in  such  a  situation  that,  without  a  continu- 
ance, he  cannot  possibly  obtain  his  right ;  and  to  refuse  a  contin- 
uance  in  such  cases  is  tantamount  to  a  refusal  of  justice.'' 

In  a  subsequent  case  of  Fuller  vs.  The  State,  ib.  64,  the  court 
say—"  We  have  determined  that  there  may^xist  cases  where  a 
refusal  of  a  court  below  to  grant  a  continuance,  may  be  assigned 
for  error ;  and  upon  a  reconsideration  of  the  question,  ^e  are  not 
disMitisfied  with  that  opinion.'' 

The  same  point  has  been  repeatedly  ruled  in  Virginia.  4  Munf, 
547;  3uL170;  4  H.  ^  M:  157,  note;  ib.  180;  Gilmer  123;  2 
Virg.  Cos.  6,  156 ;  also  in  Kentucky,  2  Marsh.  382;  3  Lit.  451 ;  so 
also  in  Missouri,  3  Miss.R.  28,  357,  359. 

I  am  aware  that  there  are  contradictory  opinions  to  be  found  in 
some  of  our  sister  States,  atf  well  as  in  the  Supreme  Court  of  the 
United  States,  going  to  the  extent  that  the  granting  or  refusing  of 
continuances,  amendments  in  pleadings,  and  new  trials,  and  all 
incidental  orders  made  in  the  progress  of  a  cause,  are  matters  so 
peculiarly  addressed  to  the  sound  discretion  of  the  courts  of  orig- 
inal  jurisdiction,  as  to  be  fit  for  their  decision,  only  under  their  own 
rules  aod  modes  of  practice.  It  will  be  found,  however,  that  their 
position  as  well  as  our  own,  is 'modified,  if  not  controlled,  by  the 
law  under  which  they  act.  Either  their  jurisdiction  is  restricted 
to  ^iioZ  judgments  in  the  inferior  judicatories,  or  is  an  incidental 
power  in  this  particular,  leaving  it  optional  with  the  appellate  court 
to  exercise  it  or  not,  whereas  ours  is  by  express  delegation  firom 
the  legislature. 

By  the  rules  of  practice  in  this  State,  in  all  applications  for  [2.J 
eontinuances  upon  the  ground  of  the  absence  of  a  witness,  the 
party  must  not  only  swear  that  the  testimony  is  material,  but  he 
must  state  the  facts  expected  to  he  proved  by  such  witness.  Hotchk. 
947.  And  this  is  done  to  enable  the  court  to  exercise  a  sound 
and  intelligent  discretion,  in  order  to  prevent  on  the  one  hand  an 
unnecessary  procrastination,  and  on  the  other  hand  to  avoid  an 
iojurious  precipitation  of  trials. 
In  Gibbes  vs.  Mitchell,  2  Bay  351,  when  the  cause  was  calW 
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trial,  the  defendant  produced  an  affidavit  to  postpone  it,  in  which 
it  was  stated  that  he  had  one  or  two  material  witnesses,  who  had 
been  subpcenaed  but  did  not  attend,  and  without  whose  testimony 
he  could  not  safely  proceed  to  trial,  or  be  able  to  substantiate  the 
articles  in  his  account.  By  reference  to  his  account  it  was  found 
to  consist  of  various  items,  such  as  torts,  trespasses,  and  other  mat- 
ters sounding  in  damages,  and  which  were  not  properly  pleadable; 
and  others  for  money  had  and  received,  which  were  admissible ; 
and  therefore  the  court  held,  that  unless  the  defendant  would  dis- 
criminate and  point  out  what  part  of  his  account  he  expected  to 
prove  by  his  absent  witnesses,  he  was  not  entitled  to  have  his  cause 
postponed. 

And  I  cite  this  case  to  show,  that  the  Court  will  look  into  the 
pleadings  to  see  whether  the  testimony  would  be  available  if 
present 

So  in  Harris  vs.  Harris,  2  Leigh  584.  Cabell,  J.  says — **  The 
first  main  question  is,  whether  the  evidence  expected  of  Taylor, 
(the  absent  witness,)  as  stated  by  the  defendant,  was  material  ta 
his  defence  1  To  decide  this  question,  it  is  necessary  to  compare  the 
evidence  with  the  facts  stated  in  the  plea.Jbr  it  is  to  those  the  evidence 
must  relate.*'  The  learned  judge  then  proceeds  to  analyze  the 
plea,  and  by  a  reference  to  the  proof  he  concludes  that  his  testi- 
mony was  not  material,  and  consequently  his  absence  afforded  no 
ground  for  the  continuance  of  the  cause. 

By  an  examination  of  the  special  plea,  it  will  be  found  that  the 
only  averment  in  it  is,  that  Watson,  to  whom  this  bill  was  traxii- 
ferred,  was  not  an  innocent  purchaser  for  a  valuable  consideratioD, 
and  without  knowledge  or  notice  of  the  insolvency  of  the  Planten 
Sc  Mechanics'  Bank.  Now  all  this  may  be  true,  and  still  the  defen- 
dant would  not  be  protected  from  liability.  The  Central  Bank  was 
the  holder  of  this  paper,  by  a  series  of  successive  blank  indorse- 
ments, from  the  payee.  The  declaration  alleges  that  these  several 
transfers  were  made  at  the  time  the  bill  was  drawn.  The 
plaintiff  therefore  was  presumptively  an  innocent  holder  of  this  bill, 
and  the  testimony,  to  be  material,  should  have  controverted  this 
fact ;  and  this  it  could  not  do,  not  having  been  put  in  issue  by  the 
plea.  It  is  just  as  necessary  that  there  should 'be  the  proper  aver- 
ments in  the  pleadings,  to  authorize  the  admission  of  the  testimony, 
as  that  the  proof  when  offered  should  correspond  with  the  all^gi^ 
tions.  And  the  defence,  it  occurs  to  us,  was  fatally  defective  in 
this  particular.    Watson,  the  immediate  indorsee  of  the  Phinten 
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and  Mechanics'  Bank,  might  have  been,  and  from  his  position  as 
president  probably  was,  cognizant  of  its  condition.  Still  the  Cen- 
tral Bank,  taking  it  before  maturity,  could  not  be  affected  without 
notice.  And  even  if  both  Watson  and  the  Central  Bank  had 
knowledge,  yet  as  the  latter  derived  its  title  through-  another  inter- 
mediate transfer  by  the  Columbus  Bank — ^if  the  Columbus  Bank 
was  without  notice,  the  Central  Bank  would  be  entitled  to  recover, 
notwithstanding  notice  on  its  part  as  well  as  that  of  Watson.  Story 
fm  BiUs  of  Excliange,  sec.  188;  2  Atk.  182;  2  Tenn.  ii.  71 ;  1 
Camp.  383. 

As  to  the  variance  between  the  declaration  and  proof,  or  the  [3.] 
objection  to  the  instrument  upon  the  ground  that  it  is  not  signed 
in  terms  of  the  charter,  we  have  this  to  say  in  addition  to  what 
lias  already  been  heretofore  urged.  It  is  true  that  the  act  pre- 
scribes the  mode  in  which  ''  the  bills  obligatory  and  of  credit,  notes 
and  other  contracts,  on  behalf  of  said  corporation,"  (Insurance 
Bank  of  Columbus,)  shall  be  executed,  in  order  to  be  binding  oa 
said  company ;  i.  e. ''  that  the  same  be  signed  by  the  president  and 
countersigned  by  the  cashier  of  said  corporation."     Prince,  105. 

What  follows  if  this  is  not  done  ]  "  The  funds  of  said  corpo- 
ration shall,  in  no  case,  be  held  liable  for  any  contract  or  engage- 
ment whatever,  unless  the  same  be  so  signed  and  countersigned  as 
aforesaid,  ib.  But  here  is  no  attempt  to  charge  the  funds  of  the 
Insurance  Bank  of  Columbus.  It  is  a  suit  against  Daniel  Mc- 
Dougald, on  his  indorsement  of  a  bill  which  he  drew  as  presi- 
dent of  said  bank,  in  his  own  favour,  and  he  now  seeks  to  avoid 
bia  liability,  upon  the  ground,  that  he  had  no  authority  under  the 
charter  to  make  such  a  contract.  I  apprehend  that  he  is  bound 
upon  his  indorsement,  whether  the  bank  be  or  not ;  and,  at  any 
rate,  the  objection  does  not  lie  in  his  mouth.  And  this  is  a  suffi- 
cient answer  to  the  exception. 

It  will  be  time  enough  to  give  a  construction  to  this  clause  in 
the  charter,  when  an  attempt  shall  be  made  to  bind  the  funds  of 
the  corporation  or  the  property  of  the  stockholders,  by  these  op- 
parently  irregular  transactions. 

Upon  the  question  of  notice,  our  confidence  in  the  correct-  [4.] 
ness  of  the  interpretation  which  we  have  heretofore  put  upon  the 
26th  section  of  the  act  establishing  the  Central  Bank,  remains 
unshaken.  It  is  in  these  words ;  "  All  suits  conmienced  by  said 
corporation  upon  any  note,  bill,  bond,  or  obligation,  upon  which 
there  ahall  be  any  indorser  or  indorsers,  the  maker  or  mB^ 
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together  with  the  indorser  or  indorsers,  or  their  representativeSy 
may  be  embraced  and  sued  in  the  same  action,  and  no  proof  of 
notice,  demand  or  protest,  shall  be  required  on  any  trial,  to  autho- 
rize a  recovery."     Prince,  75. 

To  have  required  notice  on  the  trial  of  this  suit  in  this-  bill,  would 
have  been  to  have  disregarded  and  set  at  naught  this  plain  and 
positive  provision  of  the  charter, 

[5.]  If  the  defendant,  in  this  or  any  other  action,  is  entitled,  under 
the  laws  of  the  land,  to  his  discharge  for  want  of  notice,  he  can 
plead  it  by  way  of  defence  ;  but  it  is  not  a  condition  precedent  to 
entitle  the  bank  to  recover,  as  proof  of  demand  and  notice  was 
by  the  law  merchant.  And  why  should  it  be  thought  a  bardshipi 
or  strange  thing,  for  the  statute  to  dispense  with  this  usage,  in 
favour  of  an  institution  owned  exclusively  by  the  people  of  the 
State,  when  the  law  has  extended  the  same  dispensation  to  all 
other  holders  of  promissory  notes,  and  other  instruments,  except 
such  as  are  intended  to  be  negotiated  at  some  chartered  bank,  or 
deposited  there  for  collection  1  Prince  462.  Is  it  not  jost  and 
right  that  this  agent  of  the  public  should  be  put  upon  the  same 
footing  with  the  most  favoured  class  of  private  creditors  1  At  any 
rate,  it  was  for  the  legislature  to  judge  of  this ;  and  having  de^ 
clared  its  will,  in  the  most  unambiguous  manner,  and  there  being 
no  constitutional  impediment  in  the  way,  we  have  nothmg  to  do 
but  obey  its  mandate. 

Judgment  aflfirmed* 


No.  32.— John  H.  Howard,  plaintiff  in  enor  r*.  Leroy  Napier, 
and  others,  defendants  in  error. 

No.  32.— Leroy  Napier,  and  others,  plaintiffij  in  error  vs.  Johm 
H.  ItowARD,  defendant  in  error. 

^^'^  ^ll\nAT"'^I^."?^  ^^^"^'^  ^^'••^  property  to  trustew,  hi  tm-tibr 
^„!^r27  wife,  and  h«  rbur  children,  thed  livmg.  and  to  «y  cWld  or  chfld- 
ren  which  the  testotor^s  6aid  son  may  hereafter  hare  boimfor  the  uie  oft  suppoft 
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my  Bftid  son  ThomaB  T.,  hiB  wife,  and  bis  children  Lerciy  WOby 
Napier,  iSarab  C.  Napior,  ManffedoDia  M*  Napier,  and  Tfaomu  C. 
Napier,  abd  any  child  or  children  of  my  said  aon  Tbomu  T. 
Napier,  that  may  hereafter  be  bom  ;  the  said  trualeea  to  be  veated 
with  the  legal  estate,  and  full  control  of  sud  property,  and  re- 
ceiTe  the  rents,  issues  and  profits  thereof,  and  to  aiqply  the  same  to 
the  nae  of,  aed  for  the  mpport  and  maintenance  of,  ny  said  eon 
Tbomaa  T.  and  his  family,  and  to  the  support,  edncalion,  aul 
settlement  of  the  aforementioned  children  of  my  s^id  son,  Thomas 
T*  Napier  I  it  being  my  will  and  desire  that  all  the  pit^rty  that 
would  have  fallen  to  ray  said  son  Thomas  T.,  under  the  aforemen- 
tiooed  reTr>ked  bequests  and  provisions  6f  said  Ictet  win,  ahookt 
under  the  codicil,  vest  in  said  trustees ;  in  trust,  iand  for  the  usee  as 
aforesaid,  for  ever. 

And  I  do  hereby  ratify  and  confirm  my  aforementioned  last  will 
and  testament,  in  eveiy  thing,  except  where  the  safn^  ia  heiebj 
revoked. 

In  witness  whereof,  &c." 

James  L.  De  Lanney  ietarmarried  with  the  said  Sarah  C.  Nqiier, 
one  eC  the  daugbteiv  of  the  said  Thomas  T.  Napier,  and  who  wee 
one  of  the  cegtitis  que  truH  under  said  codtciK  :^- 

,.  After  the  death  of  said  testator  Thomas  Napier,  the  trasteet 
named  in  ibe.codicil  received  the  bequcsta  and  devises  so  givmsa 
trust  aa  aforesaid,  and,  as  such  trustees,  lent  to  De  Z#anney  diveie 
sums  of  money»  the  payment  of  which  was  secured  by  htm  by 
mortgages.  The  fir«t  loan,  of  two  thousand  doHara,  was  made  the 
7th  July«  1842,  which  was  secured  by  mortgage  of  that  date  nport 
seteral  negroes  therein  named.  The  second  loan  made  on  ^e 
80th  day  of  October,  1843,  vrns  $2,000,  also  secured  by  moit- 
g«ge  of  that  date,  upon  several  negroes.  These  mortgnges  wera 
given  to  said  trustees,  in  their  character  as  trustees,  for  the  add 
loans  made  by  them  as  such  trustees. 

It  appears  that,  after  the  first  mortgage,  the  Bank  of  MiHedge- 
ville,  recovered  in  Stewart  Superior  Court,  a  jutTgrnent  againsC 
said  De  Lanney*  for  about  seven  thousand  dollam,  as  iadorier 
upon  a  note.  Upon  which  said  Howard  was  a  subsequent  indotaer, 
and  upon  which  a  judgment  was  recovered  also  against  Rowarf, 
ip  MUBcogeo  Superior  Court  The-  recovery  against  De  Lainiey;- 
ia  IhTOur  of  the  Bank  of  Milledgeville,  was  in  the  fall  tervi  ef 
Stewart  Superior  Court,  1843,  upon  which  judgment  3>&  Ltane} 
hen  peid  .fifty-three  hundred  dollars.    At  the  fhit  terrii,  18^,  ^  mH 
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S^fMrior  Coart,  the  Bank  of  Darien,  and  one  Samuel  McReaBie, 
cAitained  eacb  a  judgment  againRt  De  Lanney;  the  fii*st  fbr  Am' 
mm  of  92,500,  principal,  and  8655,  interest ;  the  laat  for  98,936 12/ 
pfiticipal,  and  $1,043  50,  interest,  t^pon  which  j^.^/^.  wereteued, 
mm!  whieh  were  aflerwanla  transferred  and  aasigned  to  Howard/ 
The  first  of  theM  judgments  remains  open  for  abont  (2,400,  and 
alMMt  91,500  has  heen  paid  npon  the  hist. 

Tlia  first  mortgage  is  of  older  date  than  the  above  jodgments;' 
^  lAst  mortgage  of  younger  date.  It  will  be  perceived  that  liie' 
tttt  jtldgfnent  ifl  of  older  date  than  the  judgment  in  fkrour  of  Hher 
Idtedgenlle  Bank.  The  first  mortgage  was  made  a  short  tinui' 
Mbre  the  rendition  of  the  judgments  in  the  cases  of  the  Bank  of 
Darien,  and  Samuel  McKenzie,  and  while  said  cases  were  pend^ 
iffg.  The  mortgages  were  foreclosed,  and  executions  issued  aganiitv' 
«nd  levied  upon, the  mortgaged  property,  which  was  advertiae^  t^ 
las  aold  on  the  first  Tuesday  in  May,  1845.  The  traateea  filed  S 
bitl  in  equity  against  Howard,  to  prevent  him  from  otetnttng  die- 
Mmey  to  lie  rtrfied  at  said  sale  tiniil  said  mortgages  ahonld  %ti 
.  jatisfied ;  tml  restraining  the  sheriff*,  Price,  from  payin?  <vver  teT 
Howtrd  any  money  arising  from  such  sale  in  satisfactioD  of  b{# 
Oiiji  two  JudgneoiSt'  until  said  mortgages  aboiild  be  satisfied  MoA 
Jiaehsrged.  • 

This  bin  was  sanctioned. 

'» 

The  bill  of  the  trustees  alleges,  that  Hctward  purchased  vp  ifaO' 
Vmo  older  jndgmentSt  and  held  them  up  until  all  the  property  of 
De  Lanney,  not  embraced  in  the  mortgages,  was  exhauated  bp 
the  yoanfer^ya.  of  the  Bank  of  MiUedgeville,  and^was  then  pr9r 
coedinf  la  claiat  the  money  msed  under  the  mortgages,  by  virtue' 
of  tbtt .  older  j<|dgmenu  aforesaid,  and  thai  the  unencumberod 
pvepeity,  eo  eibaiisted,  was  sufficient  to  have  satisfied  the  said  oUor 
jiiJg*Batsi  ,  that  if  Howanl  is  permitted  to  proeeed  with  anid 
older  JAdgnents,  tbo  younger  mortgage  of  the  tnist^ea  will  bi 
flBtirely  defoated. 

Howard  filed  a  cross  bill,  attacking  said  mortgages,  on  the  gronnd 
of  fraud  in  tfaetr  execution,  reforriag  to  the  pendency  of  the  auita 
mtum  Mid  mortgages  weregiven;  .and  further  alleging^  that  the 
noooey  loaned  to  De  Lanney,  by  said  trusteea*  was  in  exocutson 
of  Iha  pioviaiens  of  the  codicil  aforesaid,  in  fovoor  of  the  children 
fptflionlaily  Sarah  C.)  of  said  Thomas  T.  Napier,  and  bntforliv  a 
with  eaid  Do  Lanney,  tbo  Jean  to  him  wovU  lievor  J« 
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taken  place ;  that  the  tanie  was  iuteiided  as  a  i 
uoder  aaid  will ;  and  that  said  money  would  Dot  hare  been  racdM. 
if  nid  De  Lanaey  had  not  been  so  inuch  pressed  by  other  dabtai 
that  the  said  money  wa8«  and  is»  the  money  of  said  De  Laanej, 
aad  thai  the  mortgages,  to  secure  (he  payment  of  it  to  said  tniateea^ 
are  null  and  Toid»  at  least  as  to  creditons  or  that  De  Laamey  if 
sdll  entitled,  in  right  of  his  wife  nnder  said  codicil,  to  as  miM^ 
ai^  m<Hre  money  or  other  property,  if  said  pretended  loan,  or 
advances,  were  not  a  part  of  his  distributive  share ;  that  ha  wil 
not  require  die  payment  or  delivery  of  the  same  share  to  Um,  leal 
the  iame  be  taken  for  the  satisfaction  of  his  debts,  particnkily 
die  judgments  hefbrementioned;  and  that  said  trustees  vitbhold 
it  willingly  on  the  same  account ;  and  that  the  value  ef  said  distxiln 
ntive.  share  was  from  five  to  ten  thousand  dollars.  That  if  the 
mortgages  are  suffered  to  claim  the  money,  raised  by  sale  fif  the 
mortgaged  property,  a  sufficiency  of  other  piopeity  would  not  he 
left  in  possession  of  De  Laaney  to  satisfy  the  judgmenu  of  Howard ; 
and  diat  De  Launey  did  not,  at  .the  time  of  executing  the  aaid 
mortgages,  own  property  enough  to  pay  the  debca  on  which  said 
aeveral  judgments  were  fouuded,  the  same  being  then  in.  as* 
iatence^  and  to  pay  his  other  debts  then  in  being,  anclnsive  of  Mt 
embraced  in  the  mortgages.  This  cross  bill  was  filed  agmnat  ifaa 
trustees,  and  De  Lanney  and  wife,  and  Thomas  T.  Napiar«  all 
of  whom  answered  the  same,  denying  the  allegations  of  fraud  and 
the  other  equities  tbei-ein  allege^-  ' 

At  the  April  Term,  1847,  of  Stewart  Saperior  Coott,  m  motfam 
was  made,  on  the  part  of  the  trustees  and  others,  to  i^mtAre  the 
injunction  grar^jted  with  the  cross  Kill,  the  decisioii  erf*  which  wa% 
by  consent,  to  he  made  by  Judge  Alexander,  at  Ms  chambers,  hi 
Colombas ;  and  accordingly,  in  May,  the  said  asotion  was  mr^guedL 
and  the  judge  below  dissdved  the  said  injuoetiea,  ao  as  to  puiwil 
eaid  tinsiees  to  proceed  with  the  older  mortgage  ^.^/^  aiid  ^Mt 
aaki  Injunction  should  stitt  operate  on  the  younger  mortgage^.  jStL 
nntil  the  further  order  of  the  Court  and  thereupon  the  said  How- 
and  excepted* 

And  the  oonneel  for  the  trustees  also  excepted. 

Howard  assigned  ftir  error,  the  dissolution  of  Uie  tajmetion,  m  ' 
as  to  permit  the  trustees  to  proceed  with  the  older  mortgage. 

The  trustees  assigned  &r  error,  that  the  Court  otdered  tad  d»» 
eided«  that  the  injunction  should  be  dissolved  in  part,  so  an  lo  aBow 
the  older  mortgage  /,  fa.  to  proeeed,  whOst  An  < 


AMERICUS.  JULY  TERM.  1847.  197 

Napkr  aud  «itht!ra  rt .  Huwaid. 


to  be  stQl  restrained  ;  when  the  Court  should  have  ordered 
and  deemed*  tliat  the  whole  injunction  should  have  heen  dissoWed, 
■o  tliat  both  mortgage j^.  foB.  should  proceed,  the'  equity  of  the 
UU  being  entirely  sworn  off  by  tlie  trustees  and  the  other  defend- 
ants therein. 

JoNKs,  Bennixo  &  Joiffcs,  for  Howard,  plaintiff  in  error,  in-  the 
first  case. 

Thomas  Napier,  deceased,  by  his  wiil,  in  eflToct  bequeathed  one- 
sixth  of  his  estate,  valued  at  S2G0,000,  to  Leroy  Napier,  Skelton 
Napier,  and  Nathan  C.  Munroe,  in  trust  for  Thomas  T.  Napier 
and  his  wife,  and  his  children  Lcroy  Wiley  Napier,  Sarah  C. 
Napier.  Manfredouia  M.  Napier,  and  Thomas  O.  Napier;  that  is  to 
aay,  in  tmst,  to  apply  the  same  in  such  a  manner  that  it  might 
be  for  the  oss^  support,  and  maintenance  of  the  said  Thomas  T. 
and  his  family,  and  to  tlie  support,  education  and  settlement  of  his 
said  childnea. 

Even  a  bequest  of"  rents  and  profits,"  to  be  applied  to  a  settle- 
nent,  would  carry  with  it  a  power  and  a  duty,  to  sell  the  corptu 
oat  of  which  they  issued,  if  necessary  to  effect  the  object.  2  Jar* 
moM  am  IViUt,  534,  635,  536,  537;  2  Story  Eq.  see.  1064. 

Therefore,  each  child  was  entitled  to  a  support  and  edneatioo, 
and  a  setdemmi,  out  of  this  bequest. 

This  settlement,  in  the  case  of  one  of  the  female  children,  could 
be  called  for  on  marriage.  Bvtler  vs.  Lawe^  10  Sim,  313 ;  Stam 
TB.  &9i&otfl,  2  MyiL  4"  K.  46;  Scait  vs.  Earl  of  Soarhoraugh^  l^Beaa^ 
194.  A  proper  settlement  would  be,  one  equal  share  out  of  five 
into  whidi  the  whole  trust  fund,  say  $41,400,  should  be  divided, 
amounting  to,  say  98,300  of  principal,  and  about  $3,072  of  interest. 
This  amount  being  amassed  from  those  portions  of  the  annual 
ioterast  which  would  remain  at  the  end  of  each  year,  afber  paying 
the  year's  expenses  for  support  and  education,  estimating  these 
•xpeoaea  at  $306.  So  that  Mrs.  De  Lanney's  share  could  not  be 
loM  than  11  or  12  thousand  dollars. 

Afler  Thomas  Napier's  estate  was  distributed,  and  the  trusteei 
aforesaid  had  received  their  part  aforesaid,  say  $41,400,  they  de« 
lifered  $2,000  to  James  L.  De  Lanney,  who  had  then  recently 
married  Sarah  C.  Napfer,  not.  as  they  allege,  in  part  of  what  ho 
was  entitled  to  under  said  will,  because,  as  they  also  alleged,  J^y 
I  Mteotilled  to  any  thing,  eaeept  a  portion  of  the  **  i 
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profits"  of  tho  trust  fond,  bnt  hy  wny  of^loan,  and  to  be  secnred 
by  moTtgacre  ;  althout^h  they  clo  not  pretend  that  the  money  wonU 
ever  have  been  recalled,  unless  the  interest  of  "  the  trast  fMid 
should  have  required  it."  Sonae  two  or  three  months  aftervratdl  a 
mortgage  was  accordingly  executed. 

If  this  is  a  partial  **  settlement,"  it  is  the  only  one  that  has  been 
made. 

It  is  also  true  that  the  mortgasije  wa5  executed  during  (he  peii-' 
dency  of  the  suits  which  resulted  in  Howard's  judgments,  and  that 
too,  not  long  before  the  judgments. 

James  L.De  Lanncy's  property,  exclusive  of  that  thus  mortgaged, 
was  by  no  means  sufHcient  to  satisfy  Howanl's^.^^.,  to  say  noth- 
ing of  the^.yfi.  in  favour  of  the  Milletlgeville  Bank,  which  he  is 
booud  for.  Hence  it  is  the  object  of  his  bill  to  compel  tliis  mortF 
gage  to  give  place  to  the  ji,fajt.    And  therefore  he  says— 

1.  That  the  said  82,000  delivered  to  1>e  Lanney  by  the  trustees 
and  mortgagees,  as  afoi^esaid,  really  belonged  to  him.  JffmMni, 
Mupra,  The  intervention  of  trustees,  to  **  apply"  tbe  bequest, 
making  no  diflerence.  L^imh  vs.  Milne$,  5  Vet.  616;  Stamicm  vs. 
HaM,  2  R^s.  ir  MyL  175;  TyUryn.  Luke,  ih  183;  Kenn^gtemt^ 
DeUand,  2  Myl  Sf  K.  184;  2  Story  Eq,  sec.  1061. 

Or  if  it  did  not.  that  another  and  much  larger  sum,  vir.,  one^ 
£fth  of  the  trust  fund  aforesaid,  which  did  belong  to  him,  was,  and 
still  is,  in  their  hands,  and  that  it  ought  to  be  set  oflT  agamit  Ihef 
mortgage  debt.    2  Story  Eq.,  gees.  1435,  1436,  1436  a,  1437  a. 

2.  That  as  the  mortgagees  have  two  funds  to  which  tb^  may 
resort;  one  the  mortgaged  property,  the  other  De  Lanney's  sliara 
of^e  money  held  in  trust  by  them,  as  aforesaid,  they  ought  to  be 
made  to  resort  to  the  latter,  for  the  reason  that  Howard's  Ji.fiM, 
cannet  reach  it  at  all,  or,  if  at  all,  only  in  equity.  1  Siory  Eq.  MCf. 
«33,  634. 

3.  That,  under  all  these  circumstances,  tbe  "  intent**  U  clear, 
••  to  defraud**  creditors  by  the  mortgage.  ■   • 

4.  And  the  mortgagees,  if  allowed  to  collect  the  ttiei^tgmg<e  out 
ef  the  moitgaged  property,  will  be  forced  to  pay  it  ov^r  luitnedl* 
Ctely  to  Howard's jf.yn#.,  as  a  part  of  De  LBeney*s  Ihterbst  tiiMler 
•aid  will.     1  Story  Eq.  sec,  664. 

Same  counsel  for  Howard,  defendant  in  error,  in  the  aeeenA 
case, 
^^yh  tbia  case  an  injunctiou  had  been  granted  against  twe  ttidrtgegtr 
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j^s^/wTf  in  ^iToor.of  two  genenljl.jiu.  The  general  Jl,/iu,  wer^ 
^I|nde4  on  judgments  of  the  same  date,  but  the  mortgages  were, 
t}i^  one  oilier  and  the  other  younger,  than  those  judgments.  On 
the  motion  to  dissolve^  thct  judge  decided  that,  the  injunction,  a4 
•gainst  the  older-  mortgage  ^.  Jii,,  should  be  diasolyed,  and,  aa 
against  the  younger,  retained.  Each  side  excepted  to  so  much  of 
Am  decision  as  made  against  itseUl 

The  defendant  in  error  says,  that  the  injunction  was  properly 
r^tiuned  against  the  younger  mortgage. 

l^t.  For  all  the  reasons  urged  by  him  before  this  Court,  ogainH 
tke  decision  dissolving  that  upon  the  older  mortgage  jC  /Opf  uuk 
which  reasons  in  brief  are  now  in  the  posaesaion  of.  the  Court, 

9d.  Because  tbe^.^o^*  are  older  than  thjs  mortgage^  and  them 
ia  po  specif  0<iui^j  ^n  iu  favour. 

3d.  Bteause,  if  there  is  any  such  equity  stated  in  the  bill  of  Ami 
plah^ifiy  m  error,  against  the  defendant,  and  which  bill  is  relerted 
t(a  tnd  axhiUted  in  defendant's  bill,  ic  could  not  be  noticed  npoii 
the  JDBOtion  to  dissolve  on  the  coming  in  of  the  answex^j  sveb  oquky 
BOt  having  been  put  in  issue  by  them. 

4th^  Because,  if  the  facts  stated  iu  that  bOl;  could  be  noticed 
on  such  motion,  there  is  no  equity  in  them  in  favour  of  such 
.  younger  mortgage  against  said  general  Ji,  Jus,  The  object  of 
that,  bill  was  to  get  the  benefit,  of  the  mie  as  to  marshalling  aeeo* 
rities.  Now,  admitting  the  bill  to  be  tiiie,  for  the  sake  of  the  ar- 
gument, Howard  could  not  l)e  compelled  to  marshal,  fiir  to  do  so 
would  be  to  injure  him.  1  Storjf  Eq»  tec  633. 
..  2.  And  would'  injure  another  ^/aW^  having  an  equal  eqaity« 
▼iz.p  the  Mtllcdgeville  Bank. 

3.  But,  more  especially,  because  the  time  had'elspsed  when  it 
could  be  said  thetre  were  two  fundi  within  i-each  of  Howard,  and 
only  one, within  reach  of  the  Napiers. 

E.  R.  Brown  foi*  Napier  in  botli  cases. 

1.  The  Conn  below  aliould  have  dissolved  the  injunction  toully, 
the  equity  in  the  bill  (if  there  be  any,)  being  entirely  sworn  off  by  • 
the  defendantVa  answer. 

2.  The  object  6f  the  bill  is  to  hav^  the  consideration,  or  the  mooey 
lent  to  Pe  Lannoy  by  the  tnistees,  for  which  the  two  moitgagea 
wiere  given,  decreed  to  be  allowed,  by  them  as  a  portion /re  i 
of  pe  LaMey.  in  rigbt  of  bia.  wife  uider  the  codicil  and  tbua#Mi 
Satltji  to  subject  an  unascertained  and  unknown  interesi  to  t£ 
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MMtion  of  the  cfakni  x:4  cre<fitcM. '  TK#  Iftvr  f«f  teyffiii'jijfiifcii 
Ugem,)  raqnireii  that  there  mntft  he  some  eefttiHrf  far  the  HglM 
of  crediton  to  ttctnmiu  The  naxlm*  *  id  cerhfm  tti'fmd  eMMII 
reddi  f&iHit*  does  not' apply  \  fbf  here  tliere  areM  Aita  gtrea  tt 
tHia  caae  ffheteby  certainty  in  die  iremotest  degree  c^  \m  riecfeedL 
or  a  eny  Banner  aec^rtainecb 

3.  If  the  complainaDt  below  n  entUM  to  any  relief,  he  eoit^My 
h  Mt  eodtlea  to  it  in  thepirayiympoaed ;  fbrttdyOo  laArcif  of  the 
debtor  can  be  taken,  and  uotthe  mdkt  pttt  of  Aity  4|Mri;lc  Jm^flm, 
M*  ifl  aotiglutobedone  by  tfaii  hiRc  the  foleMiC  of  dbe  pities 
MkmgCng  to  Ato  tenanta  in  eonmon,  or  joint  tontoill,liiak  to 
reqpeeled*  ^S^Ut.99ti  16/.JC.t79;  0^140;  1  «««r.M7r 
IS  d:  ii.  88»;  li  JIm.  jr.  8S;  PJktSSye  ^.  CM,  if  WML  9M; 

4.  The-money  lent  by  the  trustees  to  De  Lommy,  fer  lAkli  lb 
moitgmgea  were  givoii,  eamicc  he  taken  cUd  eonlMefod  «•'  hb 
inceMktiniigbrof  feif  wilb,  (brft  ia  OoC  tvidriil  rtngo  of  IttfaaH 
knowledge  or  wisdom,  to  aacortaln  whot  )a  or  frill  be  DeLoney^ 
interest  in  ri^t  of  his  wiA,  tmder  th^  eodicil  to  the  #{11  of  Tbomii 
Napier  deeewled ;  for  the  interest  he  may  tem  to  havej  ia  fialdfc  10 
he  allbeted  by  the  poMtliie  birth  of  childrOn  hereafter,  by  i^f  ti 
shifting  nse.     Douf.R,  727;  Holi  R.  731 ;  CbrfOtA  en  (Tm,  I9»i 

Wilmm  on  8jmngi»g  U0ei,  1,  2,S,etfamm. 

5.  Thomas  T.  Napier  being  stfll  in  life,  firom  whose  body  fiAari 
issue  may  spring  ipi^  msy  yet  take  under  the  pTovislooa  of  Ao 
eodieil— 4!he  poperty  therein  contained  being  given  to  ~  nmrnrnt  T, 
Napier  and  his  wife  and  his  children,  (naming  thetaa,)  or  mmy  ^tiU^t 
chiidrm  of  my  mm  Tltcmas  T,  that  imoy  ktreetfter  fe ^om**  cense' 
qnently  the  interest  of  De  Lannoy  in  right  of  his  wife,  mistiiatehi 
uncertain  till  the  death  nf  Thomas  T,  Napier  t  ft>r  to  long  oa  he 
lives,  the  possibility  of  issue  is  not  extinct,  even  if  he  was  **o  ibnubW 
y«wt  Mr     2  B.  Blath,  Cvm,  125. 

B^  ih%  Offurfr^WkwrnKt  J-f  delfsrering  the  fl|>lni6n. 

This  Is  a  bill  filed  by  a  judgment  creditor,  to  suhjeet  the  propetty 
to  which  the  wife  of  the  defendant  in  the  Judgment,  ia  eotilM 
nnJUrthe  will  of  her  grandfather,  in  the  hands  of '6ie  'traoteea 
appointed  by  the  testator.;  The  main  qoestioa  plroftentoi  ty  the 
Bt,  and  which  we  are  ealM  on  to  ioiMOi  b  Ao 
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cmMtruction  to  be  given  to  the  codicil  to  the  will  of  Thomas  Napier, 
the  deoeased  testator. 

The  bequest  in  the  codicil  is  in  the  following  words :  "  I  do  [1.] 
httreby  give,  bequeath  and  devise  said  property  and  estate,  (ineaii« 
ing  the  property  mentioned  in  the  body  of  the  Mrill,)  and  all  and 
every  part  thereof,  whether  real  or  personal,  to  my  sons  Leroy 
Napier  and  Skelton  Napier,  and  my  son-in-law  Nathan  C.  Munroe, 
as  trustees  and  in  trust  for  my  said  son  Thomas  T.  Napier,  hia 
wife,  and  his  children  Leroy  Wiley  Napier,  Sarah  C.  Napier, 
Manfredonia  M.  Napier,  and  Thomas  C.  Napier,  and  any  child  or 
duklren  of  my  said  son  Thomas  T.  Napier  that  may  hereafter  he 
horn ;  the  said  trustees  to  be  vested  with  the  legal  estate  and  full 
control  of  said  property,  and  receive  the  rents,  issues  and  profits 
theEeof,  and  to  apply  the  same  to  the  use  of,  and  for  the  support 
and  maintenance  of  my  said  son  Thomas  T.  and  his  family,  and 
to  the  support,  education  and  settkment  of  the  aforementioned 
children  of  my  said  son  Thomas  T.  Napier,  it  being  my  will  and 
deaire  that  all  the  property  that  would  have  fallen  to  my  said 
son  Thomas  T.  under  the  aforementioned  revoked  bequests  and 
{wovisions  of  said  last  will,  should  under  this  codicil,  vest  in  said 
trustees,  in  trust  and  for  the  use  aforesaid  forever." 

It  appears  from  the  record,  that  Sarah  C.  Napier  intermarried 
with  James  L.  De  Lanney,  who  borrowed  of  the  trustees  aforesaid 
the  sum  of  i4000,  which  sum  was  secured  by  two  mortgages  on 
penonal  property — the  mortgages  being  of  different  dates,  and 
each  given  to  secure  the  loan  of  two  thousand  dollars. 

It  also  appears  that  John  H.  Howard  became  the  assignee  of  two 
judgments,  obtained  against  De  Lanney  in  1842,  on  one  of  which 
there  wA  due  about  $2,400,  and  on  the  other  about  $2,478. 

Howard  filed  his  bill  to  set  aside  the  two  mortgages,  as  fraudulent 
against  creditors,  and  {>rays  that  the  trustees  under  the  will  of 
Thomas  Napier  may  be  decreed  to  distribute  to  said  De  Lanney  his 
share  of  the  property  or  money  in  right  of  his  wife,  under  said 
codicil,  or  a  sufficient  part  thereof  to  satisfy  the  judgments, *or 
that  said  trustees  may  pay  directly  said  judgments,  and  have  the 
same  allowed  them  as  so  much  distribution  to  said  De  Lanney;  and 
that  the  mortgage ^.ya#.  be  enjoined  from  proceeding  to  sell  the 
mortgaged  property,  &c.  ^The  injunction  vras  granted,  and  on  a 
motion  to  dissolve  the  same  on  the  coming  in  of  the  answers  of  the 
defendants,  the  Court  below  decided  that  the  injunction  should  ba 
disiolTedy  so  as  to  permit  the  tmstaes  to  proceed  with  die  eMoai. 

VOL. lu.  2% 
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mertgage  fi.  fa..,  but  held  up  the  iujunctien  as  to  the  yoDBgmt 
mortgage ^.ya.  Whereupon  both  parties  excepted  to  tke  deck* 
ion,  and  uow  assign  the  same  for  error  here. 

For  the  purpose  of  dissolving  the  injunctionrtbe  qoestioo  nifrmmi 
is  put  to  rest  by  the  answers  of  the  defendants.  The  charge  of  firamd 
in  obtainin|^  the  two  mortgages,  is  fully  met  and  explicitltf  demetL 

What  then  are  die  rights  and  equities  of  the  respective  partitf 
growing  out  of  ihis  case,  as  presented  by  the  record  1 

The  judgment  creditor  seeks  to  appropriate  the  diare  of  the 
property  which  the  debtor  De  Lanney  is  entitled  to  receive  froni 
the  trustees  in  right  of  his  wife,  in  satisfactien  ef  his  judgmeiits } 
w  so  much  thereof  as  riiall  be  sufficient  for  that  purpose. 

For  the  creditor  it  is  contended,  that  by  the  terms  of  the  co4ie8 
it  was  the  intention  of  the  testator,  that  the  share  of  each  child  ef 
Thomas  T.  Napier  should  be  paid,  to  the  females  when  they  mar* 
ried«  and  to  the  sons  when  thejpbecame  of  age ;  that  it  was  intMided 
lor  th^r  support,  education  amd  settlement. 

On  the  pait  of  the  trustees  it^is  eontended,  that  the  property  i 
to  be  kept  together  during  the  life  of  Thomas  T.  N^ier,  and  i 
to  be  divided  among  his  children,  for  the  reason  that  the  bequest 
included  children  who  might  hereafter  be  borur  as  well  as  those 
already  bom ;  and  the  probability  of  issue  was  net  extinct  as  \&Dg 
as  Thomas  T.  Napier  remained  in  life^ 

The  counsel  for  the  creditor,  however,  took  the  positioD^  a»d 
insisted,  that  the  bequest  was  confined  alone  to  the  children  of 
Thomas  T.  Napier  who  were  in  life  at  the  tirae  of  the  death  of  the 
testator,  and  that  afitr-hom  children  could  not  take  iHidtr  the 
bequest.  Such  a  construction,  in  our  judgment,  would  violate  thd 
manifest  intention  of  the  testator.  The  bequest  is  made  tc^he  tnw* 
tees,  ''in  trust  for  my  said  son  Thpmas  T.  Napier,  his  wife,  and 
bis  cluldren  Leroy  Wiley  Napier,  Sarah  C,  Napier,  Manfredonia 
M.  Napier  and  Thomas  C»  Napier,  and  any  child  or  children  qfmysmi 
ton  Thomas  T.  Napier  tJiat  may  hereafter  he  horn,**  and  the  trustees 
are  directed  to  appty  the  property  bequeathed  *'  to  the  use  of,  and 
lor  the  suppoit  and  maintenance  of  my  said  son  Thomas  T.  and 
his  family,**  that  is  to  say,  such  children  of  his  family  as  he  might 
at  any  time  have — not  such  an  he  might  have  at  the  death  of  the 
testator,  or  at  any  other  fixed  and  definite  period.  The  object  of 
the  testator  was,  to  provide  for  his  son  Thomas  T.  and  his  wife, 
end  the  chikiren  which  he  had  at  the  time  of  making  the  codicil* 
■a  well  as  those  which  he  might  at  any  time  tkermfUrhnLfmf  far  lis 
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\  the  property  in  the  tmstees  for  that  purpose,  without  Itm  ka- 
tioB,  **/orecer"  Speaking  of  devises  of  real  estates,  Chancellor 
Kent  states  the  rule  to  be,  "  where  there  is  a  devise  to  A  for  life, 
swrnainder  to  his  children,  the  children  living  at  the  dea  th  of  the 
teatator  take  vested  remainders,  subject  to  be  disturbed  by  dg/lar- 
ietm  ekUdren.  The  remainder  vests  in  the  persons  first  becoiaiBg 
i^pable,  and  the  estate  opens  and  becomes  divested  \xl  quantity  by 
the  biith  of  subsequent  children,  who  are  let  in  to  take  vested  pro* 
portions  of  the  estate,"  4  Kent  CoffL  205^  2d  ed.  In  Doe  vs.  ProcoaU^ 
4  Mkm,  R,  61,  the  words  of  the  will  were,  "  I  devise  to  my  daugh- 
ter, Cfarifltiana  Provoost^  the  dwelling-house  and  grounds  lAe  now 
lives  on,  to  hold  the  said  house  and  grounds  for  and  during  the  term  of 
her  life ;  and  immediately  after  her  death  I  give  the  same  unto  and 
•anong  all  and  every  such  child  and  children  as  the  aaid  Christiana 
riiallbave  lawfaHy  begotten  at  the  time  of  her  death,  in  fee  sio^ley 
share  a»d  ahare  alike." 

The  ccnifltruction  given  to  this  will  by  the  court  was.  ''that  upon 
ahe  decease  of  the  devisor,  Christiana  took  an  estate  for  life,  and 
bar  fear  children  then  living  took  a  vested  remainder  in  fee;  and 
IB  case  there  had  'been  any  q/ler-hom  child  or  childr^a  of  Ckriati- 
atDa,  the  remainder  would  have  opened  for  their  benefit,  so  that  the 
l^perty,  in  the  language  of  the  will,  might  be  equally  divided 
between  them,  share  and  ahare  alike."  In  the  construction  of 
wnSkitibe'inietUiim  of  the  testator  must  preArail,  whenauch  intention 
doci  net  violate  any  fixed  rule  of  law.  What  was  the  intention  of 
Thmnaa  Napier  the  testator,  in  making  the  codicil  to  his  will,  to  be 
gatbofod  from  the  terms  of  it  ?  Our  conclusion  is,  that  he  intended 
to  make  provision  for  his  son*  Thomas  T.  and  his  wife,  and  also  to 
make  plovision  for  the  four  children  then  in  life,  and  such  other 
ohild  or  children  as  he  might  afterwards  have  bom.  The  children 
were  to  be.  educated,  supported  and  settied,  out  of  the  property 
bequeathed.  The  whole  family  were  to  be  supported  out  of  the 
pficq>eit^  including  hia  son  and  his  wife,  and  the  children  edu- 
cated, -aad  when  the  proper  time  arrived  for  the  children  to  be 
settled,  then  he  or  she  was  to  receive  his  or  her  share  of  the  prop- 
mst^  ftom  the  trustees,  to  make  such  settlement. 

We  are  to  understand  the  term  '*  seUl^ment "  in  its  conmion 
mi  ordinary  acceptation.  What  did  the  testator  mean  by  the 
ftltmenl.BB  applicable  to  the  ichildren  of  his  soni  Did  be 
I  that  an  the  property,  except  what  was  necessary  for  the  sup- 
pestdof  fataaeBy  and  his  wife  and  children,  and  the  education  f^  ' 


904       SUPREME  COURT  OF  OEORGIA. 

Napier  and  others  98.  Howard. 

the  childroB,  should,  remain  in  the  hands  of  the  tnisteee  during  the 
life  of  bis  son,  and  then  to  be  equally  divided  between  his  childrm! 
If  so,  why  did  he  add»  after  making  provision  for  the  support  and 
educatbn  of  the  children,  the  prevision  for  their  sMememit'-  Aad 
when,  according  to  the  usage  and  custom  of  the  country,  are  set** 
tiementB  made  on  children,  of  their  p^perty  1  Usually,  when  the 
females  marry,  and  thd  males  arrive  at  the  age  of  twenty-one  yeara. 
Then,  according  to  the  intention  of  the  testator,  they  would  have 
been  supported  and  educated,  and  entitled  to  receive  from  the 
trustees  their  ahare  of  the  property  to  settle  theraeelves  in  bastsesa; 
m^d  such  is  the  direction,  in  our  judgment,  given  by  the  testator  in 
his  codicil,  to  the  trustees. 

[2.]  When  Sarah  C.  Napier  married  De  Lanney,  she  was  eatitM 
to  receive  from  the  trustees  hbr  share  of  the  property  in  thiw 
hands  for  her  settlement,  and  her  husband  was  entitled  to  receiw 
the  same  from  them  in  her  right  His  creditors  have  the  aane 
right  to  the  fund  which  he  had;  to  be  applied  in  the  payment  of 
his  debts ;  they  daim  through  him,  and  the  same  equities  afttachte 
the  property  in  favour  of  the  wife,  which  would  have  attached  InmI 
the  husband  himself  invoked  the  assistance  of  a  court  of  equity 
to  decree  to  him  his  wife's  share  of  the  property,  in  die  handa  of 
the  trustees.  According  to  the  rule  established  by  this  Court  ia 
Bea  vs.  Bell,  1  Kell^  R,  641,  De  Lanney,  the  husband  of  Sarah  €. 
Napier,  could  nor  have  obtained  a  decree  of  a  court  of' equity 
against  the  trustees  for  his  wife's  share  of  the  property  hi  dwir 
hands,  without  making  suitable  provision  for  her  and  her  cbildf^, 
if  any.  In  that  case  we  said  :  *'  In  all  cases  where  the  huabaiid 
comes  into  a  court  of  chancery  asking  its  aid  to  acquits  the  pos- 
session of  his  wife's  propeity,  whether  it  exists  in  the  form  of  en 
equitable  or  legal  chose  in  action,  that  court  having  acquired  the 
power  to  act  upon  the  subject  matter,  will  use  It,  to  do  equity  tt> 
both  parties.  Aa  he  seeks  equity,  it  will  hold  him  to  de  eqirity 
before  it  will  grant  it ;  and  upon  this  principle  he  is  in  suck  oases 
required  to  make  suitable  provision  for  her  and  her  ehildren.*'  1 
Kdiy  i{.  641,  and  authorities  there  cited. 

In  that  case  we  also  held,  **  The  assignees  in  bankruj>tcy  of  inaol* 
▼ency  of  the  husband,  also  his  assignees  for  the  payment  of  his 
debts  generally,  and  the  special  assignee  or  purchaser  froni  hifli 
for  a  valuable  consideration,  are  bound  to  make  a  setdement  upon 
the  vrife,  out  of  her  choses  in  acdon  or  equitable  interebta  aaaigMd 
^  ia  diem,  in  the  same  way,  and  to  the  same  extent,  and  «iider  the 
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same  circumstances,  as  the  husband  himself  would  be  bound  to 
make  one ;  for  it  is  a  general  principle  that  they  take  the  property 
subject  td  all  the  equities  which  exist  between  the  husband  and 
wife."     1  Keliff  642,  643,  and  authorities  there  cited. 

The  principles  settled  and  declared  in  Bell  vs.  Bdl  we  distinctly 
rece^ise  as  applicable  to  this  case,  and  may  be-  considered  as  the 
settled  doctrine  of  this  Court.  Before  the  creditors  of  De  Lan-  [3.J 
ney  can  appropriate  his  wife's  share  of  the  property  bequeathed 
to  her  by  her  grandfather  Thomas  Napier,  now  in  the  hands  of  the 
trustees,  to  the  payment  ot  his  debts,  suitable  provision  must  be 
made  out  of  it  for  her  support  and  maintenance,  as  well  as  for  the 
suppoit,  maintenance  and  education  of  her  children,  if  any. 
Whether  all,  or  what  portion  of  her  share  of  the  property  will  be 
an  adequate  provision  for  that  purpose,  must  depend  on  the  cir- 
cumstances and  condition  of  the  parties,  as  shall  be  made  known  to 
the  Coun  and  jury,  by  which  we  shall  direct  the  inquiry  to  be 
made.  In  our  judgment,  however,  the  provision  ought  to  be  libeml 
in  such  cases,  as  the  bequest  of  the  testator  was  evidently  intended 
tor  Hie  benefit  of  his  grand-daughter,  and  not  for  the  creditors  of 
ber  insolvent  husband,  whose  debts  wei*e  not  contracted  on  the  faith 
of  his  wife's  property  not  yet  reduced  into  his  possession.  If  there 
ilyould  be  children,  and  a  fair  prospect  for  more,  their  educaticm 
dhould  be  provided  for.*  In  Kinny  vs.  Udall^  5  Johtu.  Ch.  R,  480, 
the  chancellor  says,  **  The  question  in  any  case  is,  what  is  a  suitable 
and  Bi^equate  provision  for  the  wife,  under  the  circumstances?" 
The  Court  has  -a  discretion  in  such  cases,  whether  it  will  give  die 
whole  or  a  part  of  the  property  to  the  wife.  In  the  same  case  on 
appeal^  (3  Cawen  R,  606,)  the  court  say  t  "  As  to  the  amount  of 
6ie  wife's  estate  which  shall  be  secured  to  her,  that  is  a  prop^ 
snbject  of  reference  to  a  Master,  and  must  necessarily  be  deter- 
mned  by«the  circumstances  of  each  particular  case.  The  rule  is, 
thct  va' adequate  provision  be  made  for  the  wife  and  the  childrto, 
if  aoj.  What  shall  be  considered  adequate,  must  depend  entinHf 
OB  circamstanoea.  In  some  cases  the  whole  has  been  allowed  Hie 
wifb." 

'  When  suitable  provision  shall  have  been  made  for  th^  wifb  and 
children  in  this  case,  if  iny,  out  of  the  wife's  share  of  the  propoity 
in  the  hands  of  the  tmstees,  the  balance,  if  any,  the  creditors  of 
tbe  husband  will  be  entitled  to  have  appropriated  to  Hie  paymenf 
of  Hieir  debts,  according  to  the  priority  of  their  respective  demands. 
We  shall  therefore  send  this  case  back,  with  instructions,  to  t*~^ 
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CoQit  below,  in  conformit/  to  the  views  expressed  in  the  forego- 
ing opinion.     Let  the  folio wtn^r  judgment,  therefore,  be  entered. 

This  cause  came  on  to  l>e  heard,  on  the  transcript  of  the  record 
from  the  Superior  Court  of  tlie  County  of  Stewart,  and  was  argued 
bj  counseL  Whereupon  it  is  considered  and  adjudged  by  the 
Court,  that  the  JHdgment  of  the  Court  below  dissolving  the  injune- 
tion,  be  revened,  and  the  injunction  be  retained  uiAil  the  further 
order  of  the  Court  below,  to  be  nude  in  conformity  to  the  opinion 
of  this  Court  herein  expi^essed. 

It  is  the  opinion  of  this  CofUrt,  that  Thomas  T.  Napier  and  his 
wife,  are  •entitiod  to  the  use  and  benefit  of  two  shares  of  the  trust 
property,  tn  the  hat>ds  o^  the  trustees  appointed  by  the  testator  in 
kis  codicil ;  and  that  his  children  now  bom,  and  such  as  may  he 
beoeafter  bom,  are  entitled  to  equal  shares  of  the  balance  of  flib 
property  in  the  hands  of  said  trustees  as  afbresaid,  to  be  paid  to  or 
settled  on  them,  as  they  shall  respectively  arrive  at  the  age  of 
twenty-one  years,  or  when  the  females  shall  marry.     It  is  therefore 
ordered  and  adjudged  by  the  Court,  that  the  Court  below  direct  an 
inquiry  to  be  had  liy  a  special  jury,  as  to  the  amount  of  propaity 
in  the  hands  of  the  trustees    held  under  the  beqneit  ipade  by  the 
aforesaid  codicil  of  the  testator,  in  trust  for  the  persons  therein 
niuaied,  including  the  amount  of  the  t\YO  mortgages  in  the  recoid 
mentioned ;  and  then,  that  a  further  inquiry  be  directed  to  be  haii 
by  e  special  jury,  what  would  be  a  suitable  provision  to  be  made 
for  the  support  and  maintenance  of  Mrs.  Sarah  C.  De  Lanney  and 
her  children,  if  any,  out  of  her  share  of  said  trust  property,  incki- 
ding  the  whole,  or  such  portion  thereof,  as  may  be  deemed  equitahie 
and  just ;  and  that  the  same  bo  decreed  to  her  for  her  maintenance 
and  support,  as  well  as  for  the  maintenance,  support  and  education 
of  her  children,  if  any ;  and  afler  making  such  proyisioii,  that  tba 
balance  remaining,  if  any,  be  appropriated  to  the  payn^nt  of  tiia 
debts  of  the  husband  of  said  Sarah  C.  De  Xianney — the  said  tnit- 
teea  uking  bond,  with  security,  in  double  the  amount  of  the  eum 
paid  to  each  child,  conditioned  to  refund  their  respective  propor- 
tions of  each  share  in  the  event  there  slioulQ  be  any  child  or  childrw 
of  the  said  Thomas  T.  hereafter  bom,  entitled  to  a  share  of  said 
tnut  property ;  and  that  the  creditors  of  said  De  Lanney  give  like 
bond,  with  secnrity,  in  double  the  amount  received  by  them,  condi* 
tioned  as  afonesaid. 
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N«.  33.-^DiiNieL  Rambo  and  Harris  Hays,  plaiDtiffs  in  error,  m. 
Augustus  J.  Bell,  defendant  in  error. 

[1.]  A  rule  is  moired  against  a  aherilf  by  the  purchaMn  of  real  estate,  under  exec utioOi 
calling  upon  hiui  to  show  cuuito  why  imniodiuto  possession  should  not  be  ^Sven. 
He  shows  for  cause,  that  the  widow  of  the  defendant  in  execution  is  in  posaesskm, 
under  a  claun  of  dower,  //r/d,  tliat  u)>on  the  hearing  of  this  rule,  it  is  not  compe- 
leiK  to  go  into  evidence  that  the  iHdow  had  accepted  a  .provisioo  under  her 
husband^s  will  in  lieu  of  dower# 
[3.]  At  common  law,  the  widow  has  no  estate  i^  her  husband^s  lands  until  after  assign- 
ment, and  cannot  retain  ]>otfi>08ffiou  as  against  those  Ii^lding  the  fee.  She  has  oo 
right  to  tarry  in  her  husband's  house  beyond  the  term  allowed  her  a*  <|ilBraDtine, 
mad  it  is  notamil  after  ast<ignniem  that  she  has  «uch  a  vested  estate -as  to  maiDUia 
ejectment.    Nut  so  in  Georgia,  to  far  as  ike  manMion  haute  and  tenememi  are  con- 

jL^  cemed — the  statute  gi>  ing  licr  these  as  part  of  her  dower  estate — she  being  in 
poMeaskm,  may  retain  it,  against  the  heirs  or  purchasers  before  assignment* 

Rule  against  shepiff,  requiring,  him  to  put  purchasers  of  land  at 
his  sale  into  possession  thereof,  resisted,  and  retention  of  possesskm 
chimed  under  right  of  dower.  In  Decatur  Superior  Court. 
June  Term,  1847.     Before  Judge  Warren. 

For  the  facts  of  the  case,  see  the  opinion  delivered  by  the  Su- 
preme Court. 

Seward  Sc  Love,  and  Hays  for  plaintiffs  in  error. 

Sullivan  Sc  Moore,  and  E.  Warren,  for  defendant  in  error. 

Bff  the  Court, — Nisbet,  J.,  delivering  the  opinion. 

The  plaintiffs  in  error,  Daniel  Rambo  and  Harris  Hays,  were 
tbe  purchasers  of  lands  at  sheriff 's  sale,  under  an  execution  in 
favour  of  Farish  Caiter  rs,  the  executors  of  Robert  J.  Chisholm^ 
daceined,  issued  from  Decatur  Superior  Court.  Application  was 
made  to  the  sheriff,  A-ugustus  J.  Bell,  who  is  the  defendant  in 
•rror,  to  put  them  into  possession  of  the  land,  who  declined  doing 
it.  Whereupon  a  rule  nisi  was  moved,  calling  upon  him  to  show 
cause  why  he  should  not  forthwith  put  the  purdiasers  in  possession. 
The  sheriff  showed  for  cause,  that  William  Wooten,  who  had 
intermarried  "with  the  widow  of  the  defendant  in  execution  intes- 
tate, was  in  possession,  under  a  claim  of  dower  in  his  wife,  and 
therefore  ba  had  declined  putting;  them  into  possession  until  fur- 
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ther  order  of  the  Court.  Upon  the  hearing  of  this  rule,  Judge 
Warren  refused  to  receive  evidence  that  the  widow  of  the  inlee- 
tate  had  accepted  a  bequest  under  the  will  of  her  Husband,  in  liea 
of  her  dower  estate ;  also,  that  Wooten  was  tenant  under  one  of 
the  executors  to  the  will  of  his  wife's  husband  deceased.  He  also 
decided  that  the  right  of  the  widow  to  dower  in  the  landsof  which 
her  husband  died  seised,  became  absolute  at  the  death  of  her  hus- 
band, so  as  to  give  her  the  right  to  retuin  possession  before  an 
assignment  of  her  dower,  and  dismissed  the  rule  against  the  sheriflT. 
All  of  which  decisions  are  excepted  to,  and  are  now  for  review. 
[l,]  We  do  not  think  that  the  Court  erred  in  refusing  to  permit 
Abe  plaintiffs  in  error,  upon  hearing  this  rule  against  the  sheriff,  to 
go  into  evidence  as  to  whether  the  widow  had  waived  her  dower 
estate,  by  accepting  a  provision  under  her  husband's  will,  in  lieu  of 
her  dower.  So  grave  and  intricate  a  question  could  not  be  tried 
in  this  summary  and  collateral  way.  The  parties  properly  before 
the  court,  were  the  plaintiffs  in -error  and  the  sheriff,  and  these  cmly. 
A  decision  of  that  question  upon  this  rule,  would  not  famve  condo- 
ded  the  rights  of  the  widow.  She  would  not  have  been  bound  by 
the  judgment  She  was  in  no  proper  sense  a  party,  and  couM  not 
be  sufficiently  heard.  The  question  was  one  of  official  duty 
between  the  purchasers  of  the  land  and  the  sheriff,  involving,  nol 
the  dower  estate,  but  the  right  of  the  doweree  to  retain  pauettkm 
of  land  which  she  claimed  as  her  dower. 

[2.]  Nor  do  we  think  that  the  Couit  erred  in  ruling  that  the  widow 
(or  I  should  rather  say  Wooten,  who  had  intermarried  with  her, 
and  by  marital  right  was  subrogated  to  her  rights  as  to  dower,) 
was  entitled  to  retain  the  possession  as  against  these  purchaaers, 
before  an  assignment  of  the  dower  estate,  so  far  as  the  tenements 
were  concerned'.  As  a  general  rule,  the  widow  has  no  estate  in  the 
lands  until  assignment;  and  af\er  the  expiration  of  her  quarantiDe 
the  heir  may  put  her  out  of  possession,  and  drive  her  to  her  asit 
for  dower.  She  has  no  right  to  tany  in  her  huafoand'a  house 
beyond  the  term  allowed  her  as  quarantine,  and  it  is  not  until  her 
dower  has  been  duly  assigned  that  the  #idow  acquires  a  vested 
estate  for  life,  which  will  enable  her  to  sustain  her  ejectment.  Liit. 
sec.  43  ;  Co.  Litt.  32,  h.  37  a. ;  Doe  vs.  Nutt,  2  Carr.  ^  Payne  430 ; 
Jackson  vs.  CDonaghy  7  JohHs.  R.  247 ;  Jackson  vs.  Aspeil  20  tdL 
411 ;  Jackson  vs.  Vandcrheyden,  17  id.  167  ;  Chapman -n,  Armeieai^ 
4  Munf.  382  ;  Moore  vs.  Gilliam,  5  Id.  346;  Johmkm  vs.  ibni,  t 
N.  H.  R.  414 ;  McCuUy  vs.  Smith,  2  BaiUy  S.  C.  R.  108. 
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Lord  Coke  says,  "  this  great  disadrantage  the  vrife  bath,  that  shd 
ouitfot  eotor  into  her  ^iower  at  common  law,  but  u  driven  ,to  hm 
writ  of  dower  to  recoter  the  same."  (1  Jnst.  33  b,)  The  owaen 
of  the  fee,  the  purchasers  in  this  instance,  under  this  general  rule^ 
ahhougb  tbey  hold  Milyect  to  the  dower  estate*  viay  ouat  lb#  dow« 
wmjjif  iwilaifl  her  dower  has  been  assigned.  Nor,  if  they  wera  m 
poaaertioOy  cofnld  she'  maintain  ejectment  agaibat  diem  ttntil  her 
dowei;  ia  assigned. 

But  by  act  of  our  own  legislature,  the  widow  is  entitled  to  ik4 
tememenis  as  part  of  her  dower.  She  ia  entitled  by  statute  law  ia 
Ovorgiay  to  obe-third  part  of  the  lattds^tuc^M^'a^  tAe  iem§meui$^  baT< 
kig  regard  to  tbe  shape  and  valuation  of  them.  HotMk.  433 ;  Ad 
^2lH  Dec.  1839,  ^ec.  1 ;  Pam.  148.  By  the  common  law  ^  ia 
not  entitled  to  the  tenements,  and  our  statute  is  to  that  extent  am 
eotatgement  ef  the  common  law.  This  humane  provtsioii  of  bar 
statute,  is  in  repeal  of  the  general  rule,  so  W  as  the  teneraenta  ai^ 
eoBoerned,  that  the  widow  being  in  possession,  cannot  bold  them 
agiftm  fhfer  p^on  holding*  the  fee,  until  after  asstgnmeot.  She 
betag  in  possession  of  the  tenements,  to  which  she  is  MititM  by 
statute,  may  hold  that  possession  although  her  dower  has  boI 
beati  aarfgned.  In  this  case  she  held  possession  continuonsly,  of 
the  tenements,  from  tbe  death  of  her  huslmfid  untH  the  rule  ttgfalnaC 
Ao  Sheriff  waa  moved.  "We  therefore  confirm  tbe  judgment  of 
tile  Ooort  below,  so  far  as  relates  to  the  tenements  in  which  ah^ 
waa  atstuaify  in  tbe  possession.  <  I  am  gratified  to  learn  thai  ikia 
judgmeut  is  sustained  in  several  "of  the  States  of  tbe  Union,  wllertf 
dkere  afe  statuses  like  our  own,  giving  the  mansion  house  and 
otlicfr  tenements  to  the  widow  as  part  of  her  dowry-— aa  In  Ne# 
Jeney,  Kentocky,  Indiana;  Illinois,  Alabama,  Virginia,  Cooneed*  * 
^mt  and  Misaouri.  In  these  States,  upon  the  death  of  her  bnabatlj^ 
the  vndow  is  by  law  deemed  in  possession,  as  tenant  in  commas 
with  theheira)  to  Ae  extent  of  her  Tight  of  dower;  and  her  right 
of  entry  does  not  depend  upon  Che  assignment  of  dower,  which  ia 
a  nere  severance  of  the  ^mQMm  estate.  Dfu  va«  Dadd,  1  H^t. 
a§T ;  Sledmam  vs.  Fortune,  6  Conn.  R.  462 ;  Tdjflor  vs.  MeOmkim, 
5  Black/.  Indiana  R.261;  Stoket  vs.  McCaUUier,  t  Minmari  JL 
W3. 

JLa  to  her  dower  in  these  fcmda,  other  tlum  the  Ceoementa,  we 
think  the  common  law  rule  obtains,  and  slA  ia  not  ^htitled  te  th# 
nntil  tfter  assignment.    We  therefore  aoaid  thia 
i  tm  4  wdbmMmgt  to  aaeondaaee  with  tUa  eps 

¥OL.  nu  ^ 
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'  Tarvef 'PC.  Hankin. 
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ll#b  Slw^^MnvoN  J.  Tarter,  platntiC  in  error,  9#.  Aubrbw  ILuh 
Kxit,  defendant  in  error. 

\  '  ,i  •     •   . 

[!;}  ftoaie  gcneril  ihIm  ttficed,  respecting  writs  of  error  «id  bills  of  exeeptfoa* 
fl^]  Wkefe  two  judfpnenlB  are  Stained  hi  difiereot  conrtB,!^  Ae  same  pIsflRir  agftiBil 
.    tM  swne  dallNidaiit,  for  the  aaioe  cause  oC/iction,  a  satisiaetkm  of  either  m^  ki 

sbowDy  oii  motion  made  for  that  purpose,  in  discbarge  of  the  other. 
\pj\  A  receipt  for  monej  may  be  explained  by  parol  testimony,  whea  there  haa  faeem 

impobitioh  practiced  in  the  giving  of  it,  and  any  foots  may  be  proved  at  law,  wfaieh 

Vf  rue  wo«M  eodtle  this  piirty  to  relief  in  equity. 
f4h]  Parol  sofisfiKtiiNi  of  a  judgment  say  be  shown,  even  wben  the  poyaeiit  woo  Ihr  « 
.  leaa  ■«ra  tfaao  Ibe  whole  amount  doe,  provided  it  ifss  acitta%  weeing  Mi 

accepted  in  full  discbar^  of  said  judgxnent. . 

.  CortiQlwi-  'From;  Muscogee  Inferior  to  the  Supmoc  CamU 
Tzjcid  bolBore  Judge  Ale^lander.    May  Term,  1847. 

.  For  ibe  &ctft  of  the  case,  and  points  n^e  and4|^ded  beloi«r« 
see  the  opiiuoQ  delivered  \>y  the  Supreme  CourL 

..  JoNEfl»  Benninqc  &  Jones,  and  Hineb  Holt,  for  the  4rfend«gl 
IQ  error,  made  the  following  points : 

1.  A  promi^sorjr  note  is  extinguished  by  a  judgmeat  iQNm  itg 
StrnT^JPnawh  Notet^  sec.  407v  A  judgment  oa  a  note  in  one  Stale 
in  a  good*b«r  to  an  action  on  it  in  another  State.  -St&ry  C^|Mi 
Jif.  M9 ;  SfioryM  Const,  tecs.  1297  to  1SD7. 

JSL  A  defence  which  might  have  been  made  at  law,  but  was  i^ 
made,  cannot  be  used  even  m  equity,  afler  judgment  at  law.  Wmm 
vs.  HartB9odt  14  Ves.  29 f  CurtU  vtf.  SmaUridgt,  I  Chan.  CaM.iZ\ 
Bi^emm  vi.  TFTiZ^r,  1  Scha:  ^  Lef.  201 ;  2  Story  Eq.  met.  89A 
«•  896.  ,^ 

*  9.  Parol  evidence  will  hot  be  received  to  vary  a  written  iaalni* 
ment     R9ger»  vs.  Atkiruont  1  Kelly  18. 

*  4.  'A  receipt  of  a  Tess  sum  in  discharge  of  a  g^reateri  is  no  dis» 
cinrge  of  the  greater  unless  evidenced  by  a  writing  un3er  fiiL 
2GremUt^Ev.,  Aceord  SatU/action. 

5.  In  answer  to  a  certiorari,  the  original  on  record  maybe 
relonied,  and'in  soipe  cases  must  be  returned,  1.  Tidd  409^  397| 
nsoordiog  to  its  exigency. 

r^  And  mho  in  a  writ  of  error  upon  diminution  aHe^adk  dm  tmm* 
criptAaybeameirindinthebigheacoqrtbythniiiuydirfltnloi^ 
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«imrt,'the  clerk  of  the  lower  coart  attending  with  tke  ftobopS  t&r 
ttatpurpoBO.    lTt^714. 

But  by  out  act  of  1799,  {Prince  499,)  the  original  \n\l  ef  exe^p* 
tiOBS  ought  to  be  presented  to  the  judge,  with  the  peCitiOB  Ibr 
e0Etiermri,'and  therefore  oughfr  to  be  filed  with  sueh  petitioo  in  th« 
Superior  ecmrt.  At  all  eyents  such  original  is  no  part  of  the  reekrd 
of  the  catfo  below,  but  it  first  filed  aboTo.  t  Tidd  mi ;  OdrAm 
n.  JMK^,  1  Bm.  SrPmtt.  9S. 

Bf  ihB  Omu^.-- -Lcrxi>wit,  J.,  deHTeitag  te  opnion. 

-  AnAhsw'Hiinldn,  the  defendant  in  ef^,obtatoedJQdg«lttitfolli* 
imMor  Cbmt  of  Muscogee  Odunty,  against  Mihoo  J.  Tsrvwr,  tk# 
MbndaBt'iB  errof ,  upon  a  partnei'Bhip  note  giren  by  the  firm  ^ 
ileore  %c  Tsnrer,  Ibr  $988  S7  prindpal,  964  interest,  «b4 
$13  12|  costs.  Subsequently  Ran*ktn  got  judgment  in  the  Oivevh 
Costt  of  RosteB  County,  Alabama,  againft  both  partirer«  A)ff  the 
iitae  debt  /A  capias  ad  saeUfaeiendum  was  issued  on  the^  Gkietgia 
jfaigmlBM,  under  which  Tarver  was  arrested;  and  at  the  V^\mMf 
Tftnn,  1847,'tif  ffie  Ulerior  Court  of  Muscogee  ^&amtj,  he  laafwl 
*  rale  agftlmt  Rankin,  refquiring  him  to  show  cause  wAy  th^  jttd|^ 
flmn  aad  0«.ita.  against  him  should  n^  be  satisfied,  and  he  set  iM 
Ikeity,  te^ea  the  ground  that  he  had,  on  the  1st  day  of  D»ecirtwif, 
M46,  aeidc^  tfie  Alabama  judgment  for  the  same  cause,  of  actidtt* 
UfiM  0ila  Sankiii  took  iseue,  and  tlie  same  was  submkted  to  m 
jury.  Tarrer  tendered  in  evidence  the  exenpKficatieii  of  tlA  siA 
la  Akbiaa,  Ibr  tiie  purpose  of  sbcming  that  it  was  kft  the  iame 
mmm  of  action,  -^rigsby  S.  Thomas,  Esquire  was  tbeil  eflbvedifm 
A  irlMne;  and  the  foUowiog  receipt  exhibited  to  him  f 


*  AaArvvr  Rankin  r#.  Moore  ic  Tawer— judgntrnt  ia 
etfetk  Cemt.    ReceWed  of  GHgshy  E.  Tkamms  tfareiB  hMdiMl 
f  fn  fuM  satistmction  ef  the  aboare  stated  judgment,  this  MM 
aher,  1846,  m  t&mpr&mite^ihejmdgmeia,  huin^t^  mfitimijf 
JoiftPitus  EcBOLa,  plaintiff^i  Atimiey/* 


I  tiatffleA  thst  die  fcregoinf  iMiper  had  been  exeeutod 
Mi  dUMiteed  to  kim  as  die  ageat  of  Tacver,  by  said  ScbA-itf 
K«ikhi>  *atl6iii6y ;  duit  the  worda  wndene^rtd  in  the  Teeeipt  htl 
taw  vdaad  m  law  days  after  Ibe  sasM  had  bees  giiFon,  under  *^ 
Ukamimg  dreumstances :  Thomas  met  Bckok  and  requagsdi^ 
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to«iAiliCvt«  kkiMMe  for  that  of"  iAe  de/emdamt,''  originallj  itoa^rtodL 
in  the  body  of  the  iDStrtiment,  and  subjoio  "  en  annprowm  ^  tk$ 
mi&v4  judgmeniJ*  Schola  took  the  paper  and  did  as  be  wis 
raquest^,  but  added  also,  **hUnatto  ^ect  uny  oihtr." :  WitMn 
pretested  ag^oet  it,iNit  said  that  it  ceuid  wake  ne  dtfierenee^  m 
fbsre  was  no  other  case.  Eohok  repKed  that  tbere  waf  aaolbiriL 
wmi,  ikM  Tarrer  bad  been  arrested  upon  it  in  Muao^giae  CQxmtf, 
That  the  J  both  might  be  founded  upon  the  same.  nql^.  botibaltif  j| 
were  so,  he  had  >i  legal  advantage  in  the  cas^,  and  meant  lA  atail 
bimarif  of  it.  Witness  then  said  that  be  wouU  not  taka  tb»  piper 
updli  such  terms.  Echols  answered,  that  if  he  would  not  receiTi 
it  ki  to  praseat  fonn^be  ihswld  HQt  have  it  at  all.  WitMM  tkeo 
d— lawdsil  a  return  of  the  $30(^  which  JEcbols  refused  to  mumm^ 
der«  Wilaess  upon  reflection  took  the  receipt  Tawer  BMft 
proved  that  Ecbnls  was  the  attorney  of  Rankin  in  both  auiti^  Mi 
eleaed  bis  (eattmony.     None  was  iatroduoed  by  Rankin, 

Rankin  objected  to  the  ei^^eraplification  from  Alabanui,and  heinf 
ewrruledy  be  excepted  to  the  decisien.  He  requested  tbttCeut 
In  charge  the  jary  that  the  testimony  of  TbomasiBxplaoatoryof  die 
receipt,  was  iaadmiisible,  which  the  Court  relkwiog  to  d<^  kt 
•jicepted.  Ha  prayed  the  Court  to  charge  the  jury  that  tbe  leo^ipl 
ef  a  suni  ef  vraaey  in  payment  of  the  judgment,  less  than  lb* 
wkob  aoMUBt  thereof,  was  no  satisfaction  of  the  juAgneot,  wilait 
the  «a«ie  was  evidenced  by  writing  under  seal»  or  of  recovdU  Tk$ 
Co«rt  refused  to  give  tbe  instructions  as  a^ed»  wberenpon  Kaakki 
by  bia  eounsel  eibcepted» 

The  jury  found  £»r  Tarv<er,  and  tbe  Court  thereupon  ordeiwHhn 
judgment  and  oo.  ja.  to  be  entei-ed  satisfied:  Rankin  soed  oat  m 
writ  ef  certmrmri  npon  the  se%'eral  exceptions  bertin  belbve  sol 
forth.  At  May  Term,  1847,  of  Muscogee  Superior  Court,  Judge 
Al»UBd#r  presiding;  xha  ftriiormri  came  on  to  be  be^id,  wbea 
Tanrer  suggested  a  dimimitioniof  tbe  recoi^d,  in  this,  that 4b»clarb 
of  ibe  Iisferior  oouit  bad  not,  as  dipected  by  tbe  statula,  rnrtifiad  i| 
dM  IraDacriplient  up  by  him,  theeiureptions  which  wer^  lanJMdf 
in  tbe  Inferior  conrC  Jtulge  Alexander  overruled  this  8nggeslif% 
whereupbn  Tanrer  by  his  counsel  excepted. 
'  Tarver  then  refttsed'te  join  issue  upon  the  assigMneaickfovMt^ai 
temhypd  bin  by  Rankin,  upon  the  ground  that  the  roDotd  «i«eglk 
ftfd  by  the  clerk  ef  the  Inferior  court,  did  net  authorise  A^  aiM 
asHgmnent,  But  ike  Court  held  that  tbd  assignm#nt  wae  rufiitafi 
i  Tarver  eoteepted. 
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then  taken  on  aaid   assignment,   and  after  arga- 
tke  Circuit  Couit  adjadged  that   the  certiorari  tihould  ba 
•Mfajped  upon  all  of  the  grounds  therein  taken,  to  wit : 

Ist  That  the  Inferior  Court  erred  in  permitting  the  paper  pvr* 
patting  to  bean  exemplification  from  the  Circuit  Court  of  Ruiaell 
CSounty,  Alabama,  to  be  read  in  evidence, 

Sj.  Id  refusing  to  charge  the  jury,  that  the  testimony  of  Grigibgf 
B>  Tbomiii  was  inadmissible  for  the  purpose  of  explaiping  the 
iPflwpt  given  to  witness  hj  Echols  as  the  attorney  of  Eankin. , 

Sd.  In  rafiisiag  to  charge,  that  the  acceptance  by  plaintiff  ia 
BDt  firom  die  defendant  of  a  sum  of  money  less  than  tltm 
;  of  ■ni4  judgment,  although  purporting  to  be  in  full  sntit* 
IbcttOQ  thereof,  was  nevertheless  no  discharge,  unless  evidenced  by 
%  writing  under  seel,  or  of  record. 

And  to  the  rulings  of  the  Court  upon  tliese  points,  exceptiam 
trM»  taknn,  and  on  these  the  questipns  for  our  .consideration  arise. 

TIm  plnintiff  in  error  asks  a  reversal  of  those  judgments  below^ 
'  boA  on  account  of  his  own  application  to  arriest  the  cerii&rari  being 
wtttmit  ttid  the  Circuit  Court  having  sustained  said  oertunrari  on 
ondl  of  tbe  grounds  thetein  taken. 

A  biD  of  oneeptioDs  is  an  appeal  from  the  judgment  or  [!•] 
iife«liin  of  an  inferior  court.  It  is  founded  qn  matter  of  law.  or 
Mil  point  of  law  Rising  out  of  a  matter  of  fact  not  denied,  as  fo^ 
OWiplOi  M  to  the  competency  of  witnesses,  the  admissibility  of 
•f  idonce,  overruling  a  challenge,  refusing  a  demurrer  to  evidence^ 
ftcu  On  tondedng  the  bill,  if  the  exceptions  therein  are  truly  sta* 
itdb  ffco  judges  ought  to  set  their,  seals,  in  testimony  that  suck 
— eeptieng  wnre  taken  at  Jihe  trial.  In  England  this  is  done  under 
AnnndMrity  of  13  Edw,  I.  c,  31.  The  pizesent  proceeding  ia  nndor 
Hm  Mlh  Mtstion  of  the  Judiciary  A  ct  of  1799.  Prince  432.  If  the 
Ml  nnnnin  matter  fake,  or  untruly  stated,  or  matters  wherein  tho 
pttftf  w«t  not  overruled,  the  judges  of  course  are  not  obliged  lo 
fBx  dieir  seals ;  for  that  would  be  to  command  them  to  attest  % 
fthhyi  If  the  bill  be  returned  *'  quod  mm  iia  est"  the  party  nay 
hMm  nn  action  against  the  judge  for  a  false  return.  After  tho  sold 
of  tho  Jvdga  has  been  affixed  thereto,  the  truth  of  the  matters 
tkomn  eoatained  cannot  afterwards  be  called  in  question,  A  wrk^ 
if  omr  or  scrlterofi  is  next  brought,  to  remove  the  proceedings 
Imh  tlbm  inferior  to  the  higher  court  The  bill  of  exceptions  itf  no 
^■ft  of  4l»3^eooid  beloWi  until  acted  upon  in,  and  sent  back 
Iha  ayytllgia  aouit.    The  original^  therefore,  ia  to  bo^aoi 
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together  with  the  transcript  of  the  rocorJ,  as  constituting  tfce  pro- 
eeedings  in  the  cau6e  below,  -  And  this  is  to  be  done  by  the  eletfc 
of  the  court  below  j  and  nothing  can  be  examined  by  the  appellator 
court  except  What  is  transmitted  in  this  way. 

I  have  made  these  general  observations  upon  the  first  two  gromicb 
taken  by  Tarver  in  hi9  bill  of  exception^,  esteeming  ft  of  impor* 
tence  for  the  sake  of  harmony  and  the  proper  administratioB  of  the 
law,  that  right  i-ules  should  be  established  in  regard  to  the  correfl^ 
pondeace  and  communicatiod,  between  courts  fbrthe  eoff#cdoil  ef 
•rrors  and 'inferior jribnnals.  As  it  is  always,  howejtfr,  more  Mt« 
isfkctory  to  have  a  determhiation  upon  the  Tnertts,  I  levro  fhtfl^ 
natters  of  form,  and  proceed  to  examine  the  decisioii  vpoit  M 
eertiorari. 

[2.]  And  the  main  question  to  be  considered  here  is,  trhedief 
Rankin,  having  distinct  judgments  for  the  same  debt,  one  in  Greorgia, 
against  Milton  J.  Tarver,  and/he  other  in  Alabama,  against' MTooHf 
lb  Tarver,  shall  have  satisfaction  of  both,  or  whether  tho  paynrent 
af  one  shall  extingiliish  the  other  ? 

Where  there  ai*e  distinct  judgments  against  different  defotidMMl^ 
for  the  same  debt,  it  is  not  pretended  but  that  all  are^^xtingmAM 
by  the  satisfaction  of  any  on6  of  them.     1  Bailey  R^^liO.  ' 

And  that  the  payment  df  a  debt,  although-  it  be  made  bf  enb 
who  is  not  a  party  to  the  contract,  an^l  although  the  9Nlent  ef -tlMf 
debtor  to  such  payment  does  not  appear,  is  nevertheleae  aa  0x11^ 
fttflshment  of  the  demand.  lPorLR.i23. 
'  Again,  it  is  not  controvetted,  that  where  judgment  lH  ohtaineA 
hi  another  court,  in  an  action  brought  oipon  the  first  jodgtaeiit,  ikil 
a  satisfaction  of  either  will  extinguish  the  other.     1  Cow;  M.  178l" 

Fwdier  still,  it  has  been  held  that  whero  two  saits  are  b^ottgil 
in  diHent  courts  at  th^  same  time  for  the  same  cause  ef  mt^atH 
and  proceed  pari  passu  to  judgment  and  executic^,  a  satMkotkNi 
of  either  judgment  maybe  shown  upon  audita  querdm  tk  dtoebwy 
of  the  other.     Boitne  vs.  Joy^  9  Johns,  R.  221, 

"We  can  see  no  diff^^ence  in  principle  whether  the  mitt  pie^eef 
paripeusm,  or  whether  one  is  instituted  subsequently  to  the  etlMjiv 
In  both  diere  are  two  judgments  against  the  seme  InditMiHi^ 
founded  each  upon  the  original  cause  of  action,  and  not  eae  iipek 
the  other.  And  we  are  quite  clear  that  in  neither  ease,  indeed  i 
night  Bay  in  no  case,  shall  the  creditor  ha^re  douMe  payment.  Me 
law  cannot  be  converted  into  the  instrument  of  each  in^sstli^ 
Bappose^a  plaintifif  were  to  force  an  officer  to  pay  Ms  ( 
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M  tGComnt  of  his  neglect  to  make  the  money,  coulil  he  turn  round 
afterwards  and  collect  the  amount  from  the  defendant  1  Burely 
■Qtl  for,  whatever  rights  the  Bheriff  might  have  on  the  8C<^  of 
^iinbuffseiiien^  the  plaintiff  could  have  no  further  chums  on  tfaw 
debCo^.  And  is  it  possible  because  he  has  obtained  two  judgmeolf 
jar  ibe  same  cause  of  action  in  different  States,  that  he  shall  Iw 
entitled  to  collect  both  ? 

^  It  is  ivell  settled  that  the  pendency  of  a  suit  in  another  State,  or 
^JiVXig^  court,  by  4he  same  plaintiff  against  the  same  defen.- 
4aaW  &^  ^6  same  cause  of  action,  is  no  stay  or  bar  td  a  new 
tflit  brought  elsewhere.  12  Johns.  iZ.  99;  3  Wend.  262  ;  1  Johms, 
Cmt.  3i5.  Hqw  daiigerous,  then,  the  predicament  of  die  defen* 
dftOt  in  jail. such  cases,  .if  peradventure  judgments  are  obtained 
Ulilwth  fqmiins,  and  he  is  compelled  to  render  satisfaction  to  aU  f 
.  A  jndgRient  is  only  copsidered  as  additional  security ybr,  bat  is 
of  itaelf  no  satisfaction  of  the  debt.  That  atill  exists.  The  two 
j]|dgme|it9,  therefore,  were  only  extending  the  security.  In  ci 
of  rQOty  the  law  gives  a  double  remedy  for  the  recovery  pf  the 
cbbf— 4hQ  one  against  the  person  of  the  debtor,  the  other  by  dis- 
Hfis  warrant,  ^o  in  case  of  a  bond  and  mortgage,  a  judgment  ef 
foreclosure  will  not  preclude  the  mortgage^from  his  action  on th« 
bond..  2  Binney  R.  146.  But  in  all  such  cases,  was  it  not  seriovsly 
supposed  that  where  satisfaction  was  obtained  upon  one  security« 
9ir  in  the  prosecution  of  one  remedy^  that  the  demand  itself  Was 
Wt  discharged? 

On  the  whole,  the  opinion  of  the  Court  is^  that  the  payment  to 
Eqbols  by  Thomas,  if  an  actual  satisfaction  of  the  Alabama  judg« 
ipfBUxtt  was.  an  extinguishment  of  the  Georgia  jui^ment,  except  as 
1^1^  tfai9  costs.  A 

Xt  fc^ow.f  that  the  Inferior  Court  was  right  in  admittinfl||p  eri* 
jenca  the  exemplification  of  the  proceedings  in  the  Circuit  Court 
•f  Russell  County,  Alabama ;  for  the  identity  of  the  cause  of  action 
io  koth  cases  could  be  proved  in  no  other  way. 
«  As  to  the  admissibility  of  the  testimony  of  Thomas,  it  would  f^] 
sgeiyp  to  be  justified  upon  every  consideration. .  Receipts  are  an 
^ixception  to  th«  general  rule  that,  extrinsic  verbal  evidence  is  n«t 
^dmJsnible  to  contradict  or  alter  a  written  instrument.  They  are 
OTkij  prima  facie  and  not  conclusive  evidence  of  the  facts  acknowl* 
^ged  upon  their  face,  and  hence  those  facts  which  they  recite  may 
ha  j^ontradicted  by  oral  proof.    There. is  a  limit,  however,  to 
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exception ;  for  in  maay  respects  receipts  are  to  be  tr^tMrf  like  ril 
other  wi-itten  contracts.  ' 

In  Fuller  vs.  Crittenden^  9  Conn.  R.  40^7,  mfmy  of  tbe  twBm  «pet 
tfiis  snbfect  are  reviewed,  and  the  resialt  declared  to  he,  tiMt  i 
eitcumstaiices'as  would  lead  a  court  of  eqaitj  tor  set  ttlde  a 
tract,  (er.  ^.  frand,  tnistake,  or  smprise,)  rany  bedkiwn  tt  kw  \m 
destroy  the  effect  of  a  receipt. 

Stratan  vs.  Rd^fall,  2  T.  R,  366,  in  1788,  is  the  ftnft  EnglUi 
caoe  Hi  which  it  was  decided  that  a  t^ceipt  mi^t  t>e  contradidei. 
Other  cases  soon  followed,  but  the  British  courts  hate  settled  i 
u^on  the  rale  laid  down  by  Wniiams,  J.  in  the  Condpoticiit  < 
namely,  that  if  the  receipt  is  given  with  t  ftill  knowledge  of  all  th# 
circumstances,  there  l^ing  no  misapprehension,  fttiud,  or  impdl* 
tion,  parol  evidence  cannot  be  received  to.  eontnidict,  alter*  adi  fi^ 
er  diminish  rt.  Atner  vs.  George,  1  Camp,  R.  392  j  JBriff#9S  <€•  aJ. 
yi:Emitman,  1  Esp.  R.  172. 

For  the  purpose  of  showing  that  a  receipt  for  money  is  flat  aatt* 
elusive,  but  open  to  explanation  to  show  a  mistake,  fhaad  af 
impositfbn  in  obtaining  it,  see  t  JoJtm.  Cos,  145 ;  2j^hu.  iL  ff9l 
8  id.  3S0;  5  id.  68  ;  8  id.  304 ;  9  id.  310  ;  2  MHt.^.  140;  t  JMn 
Cord  R.  32ti ;  i  OhioR.  A3i.  ■    ^ 

The  testimony,  of  Thomas  brings  this  case  fully. wMiin  the  pili* 
ciple  of  these  authorities,  atid  was  therefore  competent 
[4.]  It  only  remains  to  examine  briefly  the  third  ^^and  in  tta 
certiorari,  to  wit,  that  the  sum  paid  being  less  than  the  whole  aanoaal 
of  the  judgment,  is  no  satisfaction  thereof  unless  e^epced  by  Wri- 
ting under  seal,  or  of  record.  And  this  objection  is  founded  apflB 
the  spirirof  the  ancient  and  somewhat  technical  pHneiple,  ewdem 
modo  fuo  oritur,  eodem  modo  dissolufvr.  That  no  specialty  can  ba 
tvoidad  but  by  an  instrument  of  as  high  a  nature,  and  that  a  Judf* 
ment  being  a  security  of  the  highest  character,  eanooC  hj  cUl 
technical  rule  of  the  common  lawj  be  avoided  by  a  writing,  aal 
under  seal  nor  of  record.  Indeed  this  doctrine  goes  further.  MK 
Buller  in  his  Nisi  Privs  152,  citing  2  Lev.  144,  Ca.  K.  B.  538^  1 
Mod.  259,  says  that  it  is  well  settled  that  a  discharge  of  any  i 
tract  after  it  is  broken,  or  of  a  debt  that  is  due,  which  ia  to  1 
operation  by  its  own  validity  without  any  regard  to  the  contfdaia- 
tion  upon  which  it  was  made,  must  be  by  a  writing  under  saaL 

In  these  latter  days  the  sqme  veneration  is  not  felt  ftyr  ''taab  9t 

was  formerly  ;  nor  is  the  distinction  between  sealed  and  tesalM 

^instruments  so  rigidly  observed.    \^e  apprebendi  howarar,  duil 
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thii  difficulty  may  be  obviated  without  disturbing  the  doctrine  here 
■Catad,  There  it  a  diatinctioD  betwcea  an  accord  and  a^tiafiiclioo 
wbtch  ia  ^execmied,  and  executory  only.  Were  Uiia  an  attQa|if  J^ 
SMrgpe  the  higher  judgment  aecurity  into  a  Utt,  Hud  |^riiici|i)a 
■ligbi  apf^ly. 

In  Setpall  vs.  Sparrow  IG  Mass.  R,  24,  thi#  diatiactioQ  waa  ifuUj 
recognised,  and  the  Supreme  Court  of  that  »State  beU«  Aai 
tkmgk  €  judgment  could  not  be  avoided  by  a  writing  ntfi  under  sml^ 
whereby  the  creditor  agrees  not  to  sue  the  debtor,  yet  where  oae 
Sewall  baying  recovered  judgment  against  Xhatch^  &  Websler, 
in  consideration  of  the  payment  of  $1,410,  just  one  half  of  the  d^ibt 
by  Thatcher,  agreed  not  to  levy  execution  on  his  private  psoperty^ 
but  only  on  the  partnership  effects  ;  and  Thatcher  dying  iu^lTOOtt 
tbe  consmiasioners  rejected  Sewall'^.  claim— -4t  waa  he]4  that  be 
coold  aot  maiiitain  au  action  of  debt  against  the  adnainistroCoKf 

In  Br0km  vs.  feeter^  7  Wend.  R.  301,  the  Supreme  CQint  of 
New^York  held,  that  where  a  party  aguaea  to  accept  %  aptcifie 
aaticle  of  property  in  payment  of  a  judg^neot.  and  it  it  deUn/rtd 
^mdmectptedf  such  an  accoptatM:eia  an  appropriation  in  iatiifiu3tioD» 
IB  jodgaaent  of  the  law. 

Can  it  anahe  any  difference  whether  t  be»a  specific  artida  of 
property,  or  a  certain  spm  of  money,  provided  it  ia  agreed  to  be 
received  in  satisfaction  of  the  judgment,  and  is  in  fact  dduer$d 
and  mcepUd  /    We  think  not. 

Jadgment  reversed. 


Ke.  di^— Hknbt  C.  Pamr,  Philip  A.  Cl^vtok,  ReftiKr  A» 
Wabe  and  others,  plaiatifis  io  errer,  «i.  WBLuaai  NUiMffVi 

defbndant  in  error. 

(!.]  la  all  applicAtionfl  for  qew  triol  m  <he  Supreme  Court,  a  britfof  the  tettuBoof  ki 
tbecaoM  must  be  filed  by  ihe  party  applying  for  aiich  new  triaT,  under  flw  ti^ 
ion  aod  approral  of  the  court,  at  the  tern  «f  tlia  cwrt  it  «rliich  Iha  anrfioMifa  li 
■Me,iB  canfoniihy  to  tlie  aial  rale  of  ffa«^e. 

31  otioD  for  new  trial.    From  Muscogee  Superior  Court    Heapi 
bajbee  Jndgq  At^EXAHBER  and  overruled^    V»li'^^T^^}^lr,^,^    ^ 

▼OL.  ill*  t8 
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l^tty  Qnd  ofhers  to.  MahiflTy. 

Thk  wms  an' action  of  defyt,  originally  hrcm^ht  by  tfce  defendant 
hi  ermyr/ against  the  plaintiffs  in  error,  hi  the  Inferior  Oonrt  of  t^ 
Ca«nty  af  Mnacogee ;  and  afterwards-  tried  on  the  appenl  in  the 
Superior  Court  of  said  County,  and  in  finding  by  the  special  jary 
fcf  the  def^Jfairt  in  error. 

SeTeral  connts  were  joined  in  the  action.  One  upon  a  judgment 
reeovered  !n  Florida,  and  the  others  for  work  and  labonr,  Jcc,  and 
.  an  in  the.  form  of  the  action  of  debt. 

A  moCiofi  was  made  to  arrest  the  judgment,  and  was  allowed  by 
Ae  Cotrrt..  Exceptions  were  taken  to  the  decision,  and  the  case 
by  writ  of  error  was  carried  biefore  the  Supreme  Court,  and'  the 
jitdgmont  ef  the  Court  below  arresting  the  judgment,  was  reversed. 

tt  appears  that  when  the  motion  in  arrest  of  judgment  was  made 
in  the  Coint  belo^jr,  notice  was  also  given  the  adverse  party,  that  in 
tlie  erent  the  motion  in  arrest  should  be  overruled,  a  motion  for  a 
s€iw  trial  in  the  cause  w/9uld  be  made. 

After  the  jodjgment  of  the  Court  below  arresting  the  judgment, 
liad  been  reversed  by  the  Supreme  Conrt,  and  the  case  sent  back, 
tbia  motion  for  new  trial  was  made,  in  pursuance  of  the  nedee 
,(fHgtna]ly  given.  The  grouivds  fi)r  motion  for  new  trial  sne  omit- 
ted here,  because  immaterial,  not  having  been  considered  by  tlM 
Snpreine  Conrt. 

The  counsel  for  the  defendant  in  error*  objected  to  the  liearing- 
said  motion  for  new  trial  in  the  Contt  below,  because  it  ftppeaied 
that  at  the  term  of  the  Couit  when  the  case  was  tried  on  the  appeal, 
and  notice  given  of  the  motion  for  new  trial,  no  Mef  of  evidence  was 
made  and  agreed  wpon  hy  tJie  parties,  or  approved  hy  the  Ctmrt  and 
entered  on  the  minutes. 

The  counsel  for  the  plaintiffs  in  error  then  offered  to  prove,  by 
affidavits  or  otherwise  as  the  Court  might  direct,  that  the  only  evi- 
dbnM  oft^d  and  received  on  (be  part  of  the  defendant  in  ern< 
^\mmmk  pklntiflT  belew^  was  the  testimony  of  Thomas  Jordan, 
taken  by  interrogatories  ;  and  the  evidence  of  Henry  C.  Petty  by 
interrogatories  was  the  only  evidence  offered  by  the  plaintiffs  in 
error,  and  which  was  rejected  on  the  trial  below ;  Hill,  presiding 
Judftty  Mdiag  chat  the  witness  Petty  was  incompetent,  on  the 
ground  of  interest,  and  his  testimony  inadmissible.  Counsel  for 
ijtM  defendant  in  error  waived  the  introduction  of  the  teatimony 
cilfefe^,  bat  insisted  that  the  same  was  not  a  brief  of  eeidemm^diad 
protMftiH  AfaiiM^  lU  being  so  considered.    WfaereapM  die  eosft 
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■el  for  the  plaintiffis  in  error  moved  the  Coiut  jbefow  to  approve  wd 
aUnw  the  same  to  be  entered  upon  the  miuntBSBMalfrUf^eoidmm^ 
which  the  Court  refused,  aud  the  counsel  for  pUinitflEs  in 
exoepced. 

UpoB  this  exception  error  was  assigned.  There  wa 
excaptioB  to  the  decision  of  the  Court  below,  in  its  refusion;  lo  grants 
rule  nisi  for  new  trial.  This  exception,  though  rtferrad  !•  m  tbp 
brief  of  comnsel,  is  omitted,  the  judgment  of  the  Snprensn  C#uit 
beiqg  ^aaeil  upon  the  ground  that  tbere  was  no  hrvtf^tmimM^  4^ 

HiNCs  Holt,  for  the  plaintifis  in  error,  cited  the  KbUo ving  autkoi^ 
itiea. 

1.  As  to  the  rejectipn  of  the  evidence  of  Henry  C  Fntty«  i 
TkH.  Ev.  33,  34,  39  ;  16  Fick.  A.  301 ;  5  WaiU  IL  11%  \  X  Aim.  tU 
5«^\b%d.^^i\  3B.  if  E.R.  27;  :iEaU.R.  25;  ljD«2»a95;  SO 
Emg.  a  L.IL  177;  2  E*p.  65Q. 

2^  As  to  the  granting  new  trial  under  the  peculiar  cirouaiBlineng 
of  this  case,  see  «>  N,  Hampshire  R,  477,  cited  in  3  U.  S.  Dig,  558 ; 
*^  After  a  verdict,  the  defend$int  moved  ibr  a  new  trial  and  in  Hrest 
of  judgment.  Judgment  was  arrested,  and  en  error  to  the  court 
aborep,  the  order  of  aiTest  was  reversed.  It  was  ruled  tha$  the 
record  ahould  be  repined  to  the  court  below  for  their  daoisioA  an 
Iha  motion.fbr  new  trial." 

This  Court  recognised  the  sane  right  to  an  akeraativa  psattoa  in 
Ae  SUU  vs.  Re^ds.  2  Tidd  913  lays  down  tha  mb  reliad  m 
bj  the  defendant  in  6rror,  which  is  not  Mtppartad  by  cba««fismoaa. 
J3m2Salk.6i7;  )0  JSa^.  C.Zi.  301^  1  ^Mrr#ip933;  HSng^CLL. 
2S2;  Butt.  N.  P.  326;  40  Eng.  C.  L.  554 1  5  T.  £.  436;  12  ML  ^ 
W.  830. 

The  legal  maxim  of  Lord  Coke,  "  Ntim  pnlkiktiur  ffifm/m%  4^ 
femtiaMm  uti"  is  peculiarly  applicable  to  thia  caaa»  and  if  it  wai 
sot,  ipight  well  have  formed  the  basis  of  the  9tb  aaaSion  af  aba 
Judiciary  Act  of  1799. 


JoNica,  BctTNiNo  k  Jqnes,  for  the  defendant  M  anroc,  i 
the  foHowmg  points  and  authorities ; 

L  *A  new  {rial  will  not  be  granted  after  a.motioii  m  amat  af 
judgment.  4  &  ^  C.  160 ;  1  Burrow  333;  2  SM.  647;  2  Tidd 
Pr.  913. 

8.  Nor  win  it  be  grantad'ootei  sfiplWh  for,  w4i  tbaaii(|Bwiifto» 
enXrreA  op  tha  ainutee  ^uriag  thi  ma  a(  aMcb  «ba 
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PflVfy  and  ottMre  v#.  Mabaffy. 

^M*  i<»fMtor»d,  iibd  Unless  the  testimony  be  brieflscl,  appnyve^,  and  ^ 
cwtered  dn  the  minutea  at  the  same  term.     Graddy  rB.HigkMmr,     > 

3.  Petty  was  incompetent  as  a  witness  from  interest.     8.  Pi^. 
"•^  W;  ffallrt:  Rex,  «  Eing.  181  j  3  PhU.  Ec.  266 ;  18  Mm.  R. 
<•»?  Piimy  Ts.  ilfflfftfi,  4  Jbib*.  Ck.  R.  566  ;  1  Sievf.  it  ItO ;  1 
JifcC^fYl  M2  ;  Ranmm  ts.  Ketjts,  9  ^VtMM,  1^8. 
■  '^.  ]^*y'  teing  proved  lueeTested  by  the  plaintiff,  by  JafWktt^s 
Meril^fctoHiN^  was  no  more  competent'  to  disprove  Aat  interest 
than  any  othjer  fact  in  issue.     Phil.  Ev.  notes  260,  261. 
'    K  Ani  ^refn  if  competent  for  that  purpose,  be  ehontB  flMt  the 
aob-contract  on  which  he  was  liable  (as  it  is   conteaded,)  to  a 
i^fftfiferexftMlt^aii  on  the  principal  contract,  was  at  the  tioM  of 
Us  *<Mpoai«ig,  bafted  hy  the  act  of  limitations. 
'  6.  The  question  of  competency  is  one  for  the  Co«rt,  a«d  if  Hie 
Court  chose  to  believe  Jordan  rather  than  Petty  as^to  Pstty'a  iacer- 
^^t^f  if*  Waa  not  eirer. 

Jiy  -dke  Cbwrf.— *WjimifEK,  J.,  delivering  the  opimoii. 

IB  Ais  6SNe,  iC  SEppears  from  the  record,  that  a  motion  was  tMne 
4m  Ihe  Cmiit  bisTo^  to  arrest  the  judgment,  which  murioH  was 
allowed  by  the  Court ;  exceptions  were  taken  thereto,  and  the 
i#  iH^tgtit  before  this  Court  by  writ  of  error,  and  the  j«dg- 
t  -af ili»  Cotoft  befow  arresting  tMe  JQdgm<m,>pra8  rer^rwfd.  It 
«lMr«p|pe«r«,  tlMC  tt  €h«  May  Tei-m  of  the  Superior.  Court  of  the 
dtNmcy  ^  Miiaedgee,  iit  the  year  1646,  when  the  motion  Was  f  rat 
ihadtoie  arrest  Ae  judgAent,  Notice  was  also  given  to  the  adveiaa 
party,  that  in  the  event  the.  motion  in  arrest  of  judgment  should 
he  0!Wif»aWl,ia  OMMtfili  ^  a  new  trial  fn  the  cause  woald  be  made. 
^Her  the  jMlgiAent  of  the  Court  bfelow  had  been  reversed  by  Ais 
OeuH,  %  flBMion  was  ra«de,  at  November  Term,  1846,  for  a  sew 
trial,  in  pursuance  of  the  notice  originally  given,  on  th«  groviid 
that  the  Court  had  improperly  rejected  the  testimony  of  two  wit- 
M8Ml,'fttty  Mrd  Jordan.  At  the  terra  of  the 'Court  whaa  fSbe  ease 
was  tried  on  the  appeal,  and  when  the  notice  thai  a  new  trial 
^oilM  tte  Ai0fV«d  for  in  fhe  event  the  judgment  should  not  he 
Wviiated,  there  vras  no  brief  t^  the  endence  filed^  by  the  pftrty  abdk* 
ing  the  new  trial,  6s  required  by  the  61at  rule  of  practice, 
w  ff.f'  Bf^th^aelftf  Che  Teh  oC  Dbeembar,  IMl,  M  jMgea  of  4e 
^L  M^pMraMT-cMfftt  1^  nim  ^wM^  vf are  Y^<|Qirea  to  eoufene  at  the  aesil 
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of  garemment,  and  establish  uniform  rules  of  practice  for  the  mv- 
eiit  cireuits.  Hotchk.  Dig,  500.  In  pui-suance  of  this  act,  the 
judges,  in  convention,  established  the  following  rule  :  "  A  motion 
for  a  new  tnal  shall  not  operate  as  a  supersedeas,  unless  an  order 
to  that  effect  be  entered  on  the  minutes ;  and  in  every  application 
ibr  vnew  trial,  a  hriefof  the  testhnany  in  the  cause  shall  hejiled  by 
ike  party  applying  for  such  new  trM,  under  Uie  revision  and  approval 
ofth€  Court:'     HotrM.  951. 

This  rule  was  intended  to  guard  the  parties  against  surprise,  bj 
httving  the  facts  of  the  case  settled  while  the  same  were  fresh  in 
the  recollection  of  the  court  and  the  counsel. 

The  facts  of  the  case,  on  which  the  court  should  be  required  to 
pronounce  the  judgment  of  the  law,  were  not  to  depend  on  the 
^agne  recollection  of  parties,  their  counsel,  or  witnesses,  but  on  the 
•tatement  made  in  the  brief,  sanctioned  by  the  approraiofthe  Court, 
The  wisdom  of  this  rule,  in  a  practical  point  of  view,  commends 
itflelf  to  our  hearty  approbation.  We  have  already  had  occasion  to 
reriew  it,  in  Graddy  vs.  Hightotcer,  1  Kelly  R,  255.  One  of  the 
gnrands  of  error  assigned  in  that  case  was, "  Because  there  was  no 
hrief  of  the  testimony,  approved  by  the  Court  or  agreed  upon  by 
connnel,  filed  in  the  cause  at  the  time  the  rule  nisi  was  raored.^  In 
that  case  we  said,  "  that  nothing  short  of  a  brief  of  the  testimony 
npproved  by  the  Court,  and  such  approval  entcu^d  on  the  minntes 
or  agreed  upon  by  the  parties  or  their  counsel,  and  such  agree*- 
inent  entered  on  the  minutes  at  the  term  at  which  the  rule  fcnr  a 
new  trial  is  applied  for,  will  be  a  compliance  with  the  61st  rule  of 
coitit; "  and  that  ground  of  error  was  sustained  in  that  case  by  this 
Conrt 
'  This  18  said  to  be  a  hard  case,  and  it  is  insisted  the  Court  ooglit 
to  haire  permitted  the  introd.uction  of  the  affidavits,  to  show  what 
f&ets  were  proved  on  the  trial.  To  do  this  wotild  be  to  iuti^nee 
the  very  mischief  which  the  rule  was  intended  to  prevent ;  and 
ttlthQugh'  it  might  not  be  productive  of  mischief  in  this  particular 
ease,  yet  we  are  not  willing  to  multiply  or  create  exceptions  to  a 
rale  Whibh  in  our  judgment  is  a  wise  ohe  in  its  general  appiitation. 
Nothing  is  of  more  importance  to  society,  governed  by  municipal 
regnlationa,  than  that  their  laws  should  be  uniform,  and  uniformly 
admiiifistered. 

Left  Ae  judgment  of  the  Court  beloW  be  affiroiied. 
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No.  36w — TiLMAN  Hopkins,  pkintMTin  error,  r#.  Robert  S.  Buidi, 
defendant  in  eiTor. 

£1.}  Before  a  constable  can  levy  on  lands  and  negroes,  and  to  tlie  validity  of  mIci  of 
land  and  negroes  under  uingistrates'  court  executions,  it  is  necessary  tbitf  it  ap- 
]»ear  by  the  entries  on  the  executihn,  that  there  vat  no  other  pertonal  frtperif^ 
or  that  the  lUfemdatd  being  in  potae^Um^  pointed  omt  the  lomd  mi4  megrwot. 

[2.]  Such  entries  can  be  mode  nvnc  pro  tunc  by  the  olBcer  who  made  tbs  levj. 

«  This  was  a  claim  case.   Tried  before  Judgb  Warren.    In  Macwi 

Superior  Court.     At  the  April  adjourned  Term^  1847. 

Robert  S.  Burch,  the  defendant  in  error,  was  the  plaiotiff  ifi 
execution,  aiid  William  F.  Hopkins  and  Isaac  Ho^^ins  wen 
defendants,  and  Tilman  Hopkins,  the  plaintiff  m  error,  was  tlMi 
claimant. 

The  property  levied  on  and  claimed,  was  a  lot  of  laod  in  tlrt 
County  of  Macon.  At  the  said  adjourned  term  of  the  CourtJbelow, 
this  cause  came  on  to  be  tried,  when  the  plaintiff  in  «xecutk% 
Burch,  introduced  Green  Barrow  as  a  witness,  >^ho  testified  tkat 
as  sheriff  l^e  levied  the  execution  upon  said  land,  and  that  «t  tlMi 
tine  of  said  levy  the  said  William  F.  Hopkins,  one  of  the  dofeMl* 
ants  in  execution,  and  who  was  claimant's  father^  together  with  tlif 
daimant,  resided  on  the  said  land,  and  that  said  WiUiun  F, 
seemed  to  be  proprietor ;  and  thereupon  the  said  Bui'ch  closed  his 
case.  t 

The  claimant  then  offered  in  evidence  a  deed  made  by  die  sheriff 
to  one  Andrew  Shealy,  which  by  vii  tiie  of  a  sheriff's  sale  of  said 
land,  as  the  propeity  of  said  William  F<  Hopkins,  under  a  justice's 
court  /i.  fa,  issued  in  the  £aid  County  of  Macon,  conveyed  said 
land  to  the  said  Shealy,  and  which  said  justice's  court ^.^a.  wnS  alae 
offered  in  evidence.  The  counsel  of  Burch  objected  to  said^.^ 
becajusa  there  was  no  entry  thereon  o£ '' no  ptrtoHal property  to  ht 
Jbund,**  made  by  the  levying  ofHcer.  The  Court  below  sustained 
the  objection,  and  refused  to  admit  said  Ji.Ja,  in  evidence  withoul 
0ach  entry. 

The  claimant's  counsel  then  offered  to  introduce  the  constable 
who  levied  sajd  justice's  court  Ji,  Ja.,  to  show  that  at  the  tine  ef 
said  levy  the  defendants  in  the^. jfa.  had  n^  jmrsanml  prapmif^  end 
also  to  evidence  that  fact  by  a  return  to  that  .effect,  to  be  entered 
on  said^.^a.  nunc  pro  tunc  by  said  constable,  under  oath. 
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The  court  below  refused  to  allow  either  the  oral  testimony  of  the 
constable  for  the  purpete  aforesaid,  or  a  return  of  '*  no  persmuil 
property  "  to  be  made  by  him  under  oath  or  otherwise. 

The  claimant  then  offered  to  prove  by  the  said  constable  that  tlie 
aaid  land  was  pointed  out  to  him  for  levy  by  the  said  William  F.  Hop- 
kioa.  This  also  the  Court  below  refused.  The  case  was  then 
aafanutte^to  the  jury,  who  rendered  a  verdict  finding  the  said  land 
subject. 

To  all  whicli  decisions  of  the  Cloort  below,  th»  counsel  for  Ihe 
claimtnt  excepted. 

Wm.  H.  Robinson  and  Wm.  P.  GasEi^E,  for  plaintiff  io  error» 
ccmtefided : 

1.  That  the  act  of  1811  does  not  require  the  constable  to  make  a 
return  of  "  no  personal  propert,^"  before  levying  upon  land  or 
negroes.    Prince  506 ;  Dud.  R.  3. 

And  that  if  such  i*etum  were  made,  it  would  be  no  evidence  of 
fke  faet,  the  same  not  being  required  by  sutute..  1  Greenly  E». 
498;  3  Pkil.  Ev.  1083,  1046v 

The  constable  having  levied  on  the  land,  the  Court  should  pre- 
sume that  he  had  discharged  his  duty  by  first  looking  to  the  personal 
estete,  and  finding  that  insufficient,  had  then  made  his  levy.  % 
PkiL'Br.  297;   19  Johns.  R.  345  ;   11  id.  517. 

2.  Admitting,  for  sake  of  argument,  that  the  legislature  intended 
Aat  tbe  authority  of  the  officer  to  levy  should  appear  by  proof  of 
the  ieaufficiency  of  personal  estate,  the  levying  officer  would  be  e 
4Mnnpetent  witness  to  prove  the  fact. 

3.  The  courts  have  given  a  libetal  construction  to  the  statute  of 
tmeodtnents,  and  gone  far  in  allowing  such  returns  to  be  made 
n&nt.  pp^  tuncj.  ^ 

4^  The  act  of  1811  was  passed  for  the  benefit  of  the  debtor,  and 
tiiat  he  only  can  take  advantage  of  it.  13  Johns.  R.d7;  8  id.  361  f 
4  Kemi  430.  And  that  even  previous  to  the  act  of  1843,  tbe 
^bfendant  had  the  right  to  point  out  such  property  to  the  officer  as 
be  might  deem'  proper. 

5.  That  the  neglect  of  the  officer  dees  not  affect  the  purchaser, 
be  depending  elone  upon  thd  judgment,  the  levy,  and  the  sale ; 
•11  other  irregularities  being  between  the  officer  and  the  parties  to 
the  process.    4  Conn,  i^,  521 ;  3  PhU.  Ev.  1094. 


WamuVi  tx  tbe  defttadent  in  errer*. 
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•JSy  fAe  Ci9tfrf.-^N»BET,  J.,  delivering  the  optiMon. 

The  claimant  introduced  in  e\4dence  a  deed  for  the  land  in  ques- 
tion, from  the  sheriff,  Mng'a  purchaser  at  sheriff's  sala  Thelery 
was  made  bj  a  constable,  and  the  magistrate's^.^!!:  waa  tenderad 
in  evidence  by  the  claioMnt  as  part  oi*hz8  title.  It  was  deaidrmdl 
to  upon  the  ground  fhal  it  had  not  the  constable's  official  eiKry  ^ 
^no  personal  property- to  be  f^mnd,"  and  rejected.  The  daimant 
then  brought  the  constable  into  couit  who  made  the  levy,  and  pi«- 
posed  that  he  should  amend  his  entries,  and  make  the  required 
entry  **  nunc  ftro  tunc*'  which  the  Court  refused  to  permit  to  be 
dene.  He  also  offered  evidence  to  prove  that  the  defendaat  i» 
execution  pointed  out  the  land  to  be  levied  on,  which  was  also 
rejected.  To  all  these  decisions  he  excepted.  - 
[1.]  By  the  act  of  1811,  "  No  constable  shall  be  authorized  tolevgf 
on  any  negro  or  negrocB,  &r  real  eita/t,  unless  there  is  no  o^her  per« 
sonal  estate  to  be  found  sufficient  to  satisfy  the  debt,  aii4  then  and 
in  that  case,  they  are  hei-eby  authorized  to  levy  on  the  same  whe«a>> 
eveY*  to  be  found,  &c."  Prince  506.  It  is  true,  as  oonnsel  con- 
tended, that  this  act  does  not  make  itr  the  duty  of  the  conatable,  ia 
terms,  to  make  the  entry  of  "  no  personal  property  to  be  found.'* 
It  prohibits  the  constable  from  levying  on  lands  and  negroes,  ualeaa 
tikere  is  no  personal  estate  (besides  negroes)  to  be  found  satBclent 
to  satisfy  the  debt.  The  efitry,  therefore,  is  not  ijnade  necessary  bj 
a  positive  enaotment  of  the  legislature.  We  tliink  notwitfastandiag 
it  is  necessaiy.  The  argument  is  within  a  nutshell.  The  act  of 
1811  is  for  the  benefit  of  the  defendant,  in  execution,  to  protect  bis 
negroes  and  lands,  being  property  of  great  value,  from  TexatiQiis 
levy  and  sale  for  small  amounts — a  plantation,  for  example,  woctk 
$5,000,  or  a  slave  worth  $1,000,  for  thirty  doUars-^particul&rly  non- 
resident defendants — fiom  these  petty,  and  it  might  be  dangercnis 
annoyances.  To  afford  him  the  protection  which  this  act  intends 
to  afllbrd  him,  it  is  necessary  to  give  it  a  liberal  constnictiony  as  k 
is  not  in  derogation  of  common  right ;  for  it  does  not  exeo(ipt  lands 
and  tie^oes  from  payment  of  debts,  but  only  protects,  them  until 
other  property  has  been  exhausted.  A  fair  constirnctioa  of  it 
would  make  all  sales  of  lands  and  negroes,  under  a  naagistnita's 
court  execution,  illegal,  unless  there  was  no  otherpersonal  propefty 
sufficient  to  satisfy  the  debt.  The  severity  of  this  rule  upon  pur- . 
irs  is  the  guarantee  of  protectten  to  thm  defi^idMit.   iiajdhing 
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flhNf^of  this  would  defeat  the  bcnevoleat  inteoCioot  of  tbe  logisl»- 
tare.  Nor  u  tbu  a  forced^  but  a  naturai'aod  necessary  .^BitnictioB 
4#  tim  ftcU  It  poekitely  isnacto,  that  no  constable  ahull  levy  «poii 
m9ifmtgro^negroi9'^^'re(U  etia^fSfc.  Ndw. nothing  ia  elaemr 
i  thb,  la  wit :  if  a  eonaimble  doee  levy  upon  laade  and  negroea 
I  m  other  fmHanaH  property  aufficiamt  to  setiafy  th»deb(; 
the  act  ia  in  violation  of  the  law,  and  void,  and  ao  a»e  aU  titlea  ac^wired 
«idef  k.  The  eonataWe  weiild  be  guilty  of  a  treapaea,  and  a*  to 
the  parchaeer,  the  dbctrine  of  caveat  emptor  appliea  ta  him. 

The Affther qaeation however  aecnrs-^what  fhaUhe  ^ec%iemo$ 
that  there  waa  no  other  permmtd  property  t  It  miMt  be,  in  gar 
jadgwant,  oQSciai.  The  officer*  mnat  ihow  by  hia  levy  that  he  k 
ariihin  the  aathority  coaierred  by  the  act.  We  do  not  hold  that 
a  eaparaftn  and  iadependeut  entry  ahould  be  made,  jdeclaratory  of 
thiiffact  Ihal  tfiere  waa  te  other  peraoaal  property.  It  woald  he 
;  if  the  levy  itaelf  laoiiea  the  laoU  Tfaia  waald  be  naoea- 
r  iar-^iipfelacfioB  oTthe  delandaut*  aad  iadispaaaaUe  to  iha 
'  oVpatchaaen.  If  the  endenee  that  thatawaa  m 
1  aatata  to  satisfy  the  deht/waa  allowed  ta 
I  waa  aoaMaaa  of  aaeerteiatag  «lar with  cattaiat j<«»-lfaa 
^  disastrous  eonsequences  would  follow,  both  to  the  defendaaC 
and  the  patchaaer.  The  defeadaoi'a  paoperty  wouU  be  MaUe  to 
aacrifiee,  honest  purchasers,  buying  in  the  dark,  would  in  many 
instances  acquire  no  title,  or»  fearful  of  consequences,  would  stan«^ 
aloof  altogether.  If,  on  the  contrary,  the  fact  is  required  to  appear  ^ 
apoB  the  execution,  it  being  open  to  the  inspection  of  all,  all  woohl 
be  notified.  This  evidence  too,  being,  as  we  hold,  part  of  the 
pavchaaer*s  title,  it  ought  to  be  permanent,  durable,  and  safe ;  it 
0  hfdf^  to  go  with  the  execution  to  the  files  of  the  office.  We  are, 
therefoTOy  clearly  of  opinion  that  the  Court  did  not  err  in  austain- 
iag  tedamttrnBT  to  this  axecution  tendered  m  evideace. 

But  we  do  think  that  the  Coutt  arred  ia  not  pemttting  dM  \%.] 
afficer  to  amend  and  ma):e  the  entry  mtncpro  tune.  Such  an  entry 
ta  makea  subject  to  lus  liability  for  a  false  return.  It  u  aa  a  gen* 
«ral  tale,  eompetent  for  a  sheriff  to  amend  his  return  before  the 
CaaH;  la  da  that  aow  whidi  ha  ought  to  have  dopa  aad  coald 
hava  done  before.  So  long  aa  the  sheriff  ia  i»  office,  and  partica 
ara  prmalthd  by  hia  official  bond,  he  ihay  amend  hie  letura.  Thie 
laaaoaing  applies  to  constables,  for  they  also  givd  bond.  In  tUa 
OT4*  FVtioalarlj;  there  cv^  be  no  objection  to  amending  tha  xauim* 
aaltw  ia  fatharaaea  of  the  ri^hta  af  thapanhaaer}  aniatr^ 
vai^iv,  S9 
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rights,  under  this  levy  and  sale,  had  vested  in  any  hody  eke  i 
omstic  to  his.  17  Pick.  A,  106;  11  Mau.  R.  413;  l^PicL  & 
477;  1  id.  461;  21  id.  197 ;  1  m2.  196;  NeMani  vs.  JVmmk 
Mmor  407 ;  Mmk.  R.  350 ;  4  Hwr.  If  MeHm.  R.  498;  1  GnmH 
JK.  430;  6  Granl.  R.U2;  8  Mitrpk.  fL  1S8;  8  JICmmw  £•  8M| 
3  J:  J.  JUbpvA.  R.6OQ1  CkarU.  R.ML.  And  fiur  tlus  mwmolMm 
Oonrt,  ^lis  cause  miae  go  baek* 

By  the  act  ef  1842,  defendants  in  raeentm  hi  j«itice't  eoHH 
have  the  light  to  pointy  ont  to  the  letying  officer,  either  leads  er 
negroes  ih  his  possession*  This  is  a  nodificatioii  ef  the  nil  of 
1811,  BO  far  as  it  goes.  It  is  an  snthority  to  the  constaUe  te  twry 
on  lands  and  negroes,  even  if  there*  te  snfficieat  odier 
pfo^ertyto  paythe  debt,if  the  defendant^  heing  in  pesoossio«, 
them  out.  All  the  reasoning  adduced  on  the  act  of  l&Il 
to  this.  The  ckimanc  proposed  to  prove  by  patel  that  th#  < 
dant  did  point  ont  this  land  for  levy  and  sdoi  and  that  k ' 
his  posssesioih  Thitf  he  ceald  not  do>*--for  as  in  the  odMr< 
Ae  defendant  did  peiell  ent  the  kpd^  end  that  it  1 
eionv  amst  appear  hy  the  oAeer's  eiilrifiSc,o»  the  egeeetieii,  XU% 
if  trae,  nslght  he  aede  to  nppeer  hy  an  t 
be. 

Let  *e  judgment  oCdM  Cowt  helow  be 


No.  37. — Samuel  B.  PsAncK  k  Co^  plaintifiB  in  eiror,  cs.  Aujui  & 
Chastain  and  WiLLiAX  Chastaim^  defendants  in  enroi; 

[1.]  There  mxmihd  fraud,  mrpriae,  or  some  emirmcrdiiiarf  and  mmemUrwUmUf^ 
cumstance,  where  manifest  ii^jtistieejiaa  been  done,  fo  authorizs  a  coiiit  cf  endtf 
to  ^raht  relief  agoinn  a  judgment  at  laWk 

p.]  Conrta  of  equity  wilbe  extremely  caatiow  k  Hm  i 
jurkdfalion,  to  snmt  relief  agaivtjttdgmaBta  at  kuw* 

p.]  Whare  the  avbject  matter  of  defence  was  not,  and  cauld  not  bf  das  rtJHpSf^,  Ip 
knawn  to  the  defendant  upon  the  trial,  it  will  fumiih  inbound  for  tha  jntHpiiijiki 
ofa  court  of  equity.  1. 

(4.]  Coats  do  not  always  to  chancety  fbUow  the  ereat  of  dbs  cues.   tiM  iwi  hie 


AMSBICUS^  JULY  TBRli;  19i!r.  aSf 

Pearae  m  .  Cbastain. 


In  Equity.  Bill  and  demurrer.  In  Lee  Saperior  CourL  May 
3liiM,1947.    Before  Jttdg#  Wajuibn« 

For  Ae  fiuiU  stated  and  qnesdoiis  made  below,  tee  tbeopbuom 
defivered  by  the  Supreme  Court.  ) 

B.  P.  Lion,  lor  the  plaintiffs  in  eiTor* 

i        .  ,     •  - 

1.  Bills  for  a  ney^  trial  must  set  up  some  new  fact  which  proves 
it  to  be  agaitfst  conscience  to  execute  the  judgment,  and  of  which 
fbe  complainant  could  not  avail  himself  in  a  court  of  law,  2  St^ry 
Mq.  sect.  887,  BS8;  Jarou  vs.  Chandler,  1  Tur.  i^  Rus.  319  ;  Marine 
hi.  Govs.  Ihdgean,  7  Oanci  337 ;  Mitfm'd  130. 

8.  Equity  will  not  relieve  the  defendant  after  a  verdict,  when  he 
flight  bpvo-dnfcnded  himself  at  law  by  ordinary  diligence.  Dan. 
OLPr.lSil)  4  Hen.  SfMunf.  R.  653;  Dodgev%.Strong.2JoJme. 
&L  M.  663}  Woodworth  vs.  Van  Buskerk,  I  id.  432;  GaintlHh 
emgk  va.  Q^wd,  8  P.  WUU  R.  4S4 ;  Baieman  vs.  WiUoe,  1  Sd. 
JltL^^  R.  201;  AlkriitomvB.  Bird,  R.M.CkarLR.  93. 

S.  If  tke  ^bfendanc  in  an  action  at  law  submits  to  ga  to  trial 
wfebovt  filing  a  bill  in  equity  for  a  discovery  of  evidence,  and  after 
%  iierdiol  against  him  attempts  to  obtain  the  discovery  as  a  grou|4d 
§ttt  anew  trial,  eonits  of  equity  will  not  countenance  sui^  pi-oceeJi^ 
ing^  viiiem  tliere  is  no  fraud  in  the  conduct  of  the  plaintiff  at  law. 
tfiff.  192;  Ridkardera.  Symmea,  2  Atk.  R.  319;  Dan.  Ck.  Pr. 
1841 1  Wmkme  vs.  Lee,  3  Atk.  R.  233 ;  Fi4d  vs.  Beaumont,  1 
mmmei.  R.  906 ;  SeweUyB.  Freeekm,  I  CAan.  C.  65;  Taylor  vs.  <SA^ 
fm4, 1  Yommg If  CdK  Bxeh.  R. 21U  1  JMim.  C».  £.  49;  2  Okb 
JLIS;  SJUiit.CA.i2.355. 

4. '  Wbea  ene  ef  two  joint  obligors  or  oonlraotarB  have  been  syod 
wmk  ajMigment  has  been  obtained,  the  tecocd  is  a  bar  in  firvour  of 
tkooaonot  sned;  so  alsot  would  the  first  suit  be  a  bar  to  a^y  anfago- 
^Mitona  ir«n<  vs.  JbAiMSfi,  13  JHoM.  A.  148;  WiUtmyn.  Hurai. 
%Mmm.irAid.R.\&^;  Belizko0veryn.Cammonweakh,lTUaiie.R. 
IM;  WUkame  V9. McFaU,2Sergi.^ Raid.  280;  Doumeyva.  Tke 
M.  ^F.  Bmnk,  13  id.  288;  BedelTi  adm'r.  vs.  KeeMy.  5 Mum. R^ 
§  mk9e.R.193;  Sid.  42i note. 

DmmMyn.Ckiek,3  TTa^/Z. 2Q2;  lGreeal.l91i  I8JM1M.JB. 
4Mf  lPidLil.118;  aetMc.6A3. 

•l  Keqmiy  i&idi  x«Uof  to  a  defimdant^itwaU  bo  on  MMl^ 
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Pmice  M.  Chuttain. 
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tbe  injury  about  to  be  dpue  the  complainant,  and  not  merely  to  Mt 
vp  «  merely  technical  defenoe. 

6.  Every  material  allegation  in  a  biH  wmC  be  poaitivelj  dkgvd^ 
■officiently  loanable  the  defendant  to  ascertain  the  precise  grounds 
am  wych  it  is  filed.  Jhm.  €k.  Fr.  4M ;  ft  Brm.  CA.  C.  3i0;  tf  id.. 
226. 

7.  No  general  relief  prayed,  and  the  particular  relief  sought 
being  repugnant,  the  bill  most  IkiL  Hiitf,  38 ;  Dm.  CJLPr.lKi 
Story  Eq.  PL  40. 

8.  The  bill  contains  no  equity. 

Sli  'WARftEI^  ibr  the  defendants  in  error. 

By  the  Cawrt.^^'LvntMXH^  J^  delivering  the  opiinoQ. 

Or  the  8tb  of  August,  1836,  Allen  B.  Clwstaiii,  Iv*  E.  I>«ifM% 
and  Hartwell  H.  Tarver,  a  mercantile  firm  deing  buaiaess  kt  tke 
town  of  Hawkinsville,  Pulaski  County,  in  this  State,  sndar  Ike 
style  ef  Cbastain  fe  Durpree,  rakde  and  delivered  to  Sanud  JL 
Pearce  &  Co.,  of  Boston,  their  promissory  note  for  $161  OSp  d«s 
six  months  aft0r  date.  Suit  was  brought  upon  ibis.ttote,  it  being 
unps id,  against  aH  the  partnein/ln  favonr  of  the  payees,  to  tW  Jm^ 
jpary  Terhk,  1841,  of  tbe  Buperiol*  Court  of  Twiggs  County*  Xhe 
'^iherifT  returned  "iM^  to  he  fimn^^  as  to  Cbastain,  and  jttdgmeHl 
was  confessed  by  the  other  two  defendants  for  th»  WEbola  Mso^at 
of  principal  and  interest  due  on  said  no>e,  togeth^  with  the  eelpi 
pf  i^uit.  Cotemporaneously  with  this  proceeding,  as  aalio9  iMf 
instituted  on  the  same  «kiim,  against  all  the  partners,  ia-Lat 
County,  wliero  Cfaestain  resided,  and  where  tbe  sheriff  rntnmad, 
"ffo<  to  he  ftmn(V*  as  to  Durpree  and  Ttrver.  Fiaal  jBdgi<e|< 
was'rsnderod  agaiiisi  Chastain  <Mt  the  17th  day  of  July,  1916,  ibr 
iM  debt;  mhfk  now  files  his  bill,  alleging  that  the  jadgipwtii 
'^'f'^ffS^  ^^^  ^^^^  ""««  I'^n  pa^  ^  in  full  by  Dwpwa  and  Tar- 
▼er,  or  one  of  ^m,  or  some  person  for  them,  or  ibr  one  of  Aita^ 
That  he  had  reason  to  Itelieve  this,  and  verily  did  believe  it  •!  the 
time  judgment  was  rendered  against  him,  but  that  he  had  no  meiDI 
of  Qscertniiiing  or  establishing  it^  That  he  made  diligent  aearck 
for  the/,  fa.  in  the  clerk's  office  of  Twiggs  County,  to  wbieh  il 
should  have  been  returned  satisfied,  but  that  he  was  UMiUe  la  f  nd 
it.  He  further  charges,  that  what  was  then  laere  mallar  of'saq» 
ha  1ms  sioee  ascertain^  to  be  anqaestioaably  ttm^ju^  Aat 


semtaevs,  jttlt  rent,  tmi.  §m 

^                 FearM^B.  Chatolnni. 
w  ■   i  ■■  " ■■■  ■  ■■    . .. — ■  m 

be  will  be  eh— dmdy  able  to  prove  U,.by  appealing  to  the  ee»» 
■iiB^iin  of  the  pany^ 

Te  iMt  Witt  a  deiearrar  was  ^tedibr  want  of  aqvky;  aadbaiaf 
WimtwAui  bjT.  the  Ceuit,  the  Aefeii^aiiu  heiow  eacepcel. 
.  le  there  aofieieBCaMtleTatated  inthe  billte  le^aireaa  amwaif 
-  The  geaaral  nsle  it,  that  ceiiru  of  chancery  w^  BOt  inter-  [U] 
jHfe  a|br  ifefdictead  jiiiHgwaiit  at  hiyr^except  io  caa^s  of  ira«i4  ar 
aeipriaa,  #r  ia  extimovdiaary  eaeM  whei»  maaifeal  injaatic^  weaU 
he  deee ;  dot  where  the  pa^y  uighl  have  defei^i^  hioMelf  ftdljr 
at  law  aa4  aeglected  it  Great  abuse  weald  he  made  of  a  cootranj 
4ootriaei  VjT  drawiag  within  the  juiiaflietioB  Q^ei|aky,  at  by  a  aide 
wind,  alaMat  all  caveea  decided  at  law.  The  high  poweia  ininiated 
ie  efaancery  to  proosote  the  purpeeea  of  justice,  should  not  he 
ahoae^  to  the  vexation  of  the  citaze na  and  the  unsettliBg  iu>lema 
daciaiooeof  ether  courts,  where  it  is  te  be  always  preaumed  that 
Ml  jnaliee  has  been  done.    Neto  Eep&rU  ht^  j^ckaaUs  4r  h^}l%  vaL 

No  doubt  has  been  eotertabed*  since  the  contest  in  1616.  |9»J 
batwaen  the  two  juriedictionA«  that  ^hancerj  bas  the  power  \B 
giaot  velief  against  a  jadgaoeot  at  law.  3  BUuk^  Com.  54i  1 
.JFaarfgsaa  186.  J  repeatf  howerert  that  it  will  he  ^ercia^  wiab 
extreme  caution.  ^ 

Is  the  CM*  ef  Ibe  Countess  of  Qainsboreugh  rt.  Gifford,  t  [3.J 
p.  JFiUt.  ^,  the  Court  granted  relief  against  a  judgment  wbeie 
aha  defendant  afterwards  discovered  a  raceipt  under  the  plaintiif's 
ewa  hand  ibr  the  money  ia  question,  of  the  existenee  of  whiah  tha 
Jefcndant  waa  not  apprised  at  the  time,  although  the  paper  waa  isi 
hia  ewe  custody^  ^  Wherever  iajustke  has  been  dene  by  the  Taidaat 
a$  laWf  ty  aiKjrprise,  or  accideaft^  or  ignorance,  as  in  the  case  ia  P« 
WtflalL.  chancery  wiDiiitarf<@re.  2  il/i;.i2»190,ai9;  1  td.  208^ 
*  P.  Wm.  £.3^;  2  FtfMy  Jr.  R.  U^%  10  Vtrnt^  Jt  iSL%\% 
JbMpr  r.CtL  470 ;  %Me9L\k  ^««-  <R«  179.    . 

Wbeaatha  plaiatiff  knew  the  &ct  te  bf  diflferent  from  wbat  iha 
jury  found  it,  and  the  defendant  was  igporant  of  it  at  .the  liale  ef 
eb#triai  chaasery  will  relieve  agaioat  such  a  v^nVct.  GwiXm  th 
SmkfmSknA,  \  Car.  Law  R,  534« 

PajaaeeU  aad  sets-oflT  at  law  are  suljeets  of  equity  juriadiatiaii» 
asid  nriiaf  will  be  giveA  in  chanceiy  against  a  judgment  ^hera  the 
I  waa  net  asade  at  law.  Ib^^s  vi^  iUcCsiMa^  3  BM»25ii 
\im,!B^urwdl^C(MdstM2. 

lIMMval  ilaitf^  to  adop^  ejaapt.with  a  i—dijlralioa^  I 
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FeMM  M.  CbMlMil. 

piiacipbs  to  their  ftill  extent  laid  down  io  these  cmm,  and  aiiiek 
less  to  disturb  the  well  considered  doctrines  ruM  hgr  tlu  Cewt  im 
JiwfpM  te.  Ptrkim  ei  mf.,  1  KMy  IM,  we  m  ftioKtel  te  nmrtk 
this  bill.  The  eaMas  mde  is  n  wMk  Me,  And  yet,  ff  k  \m^am 
Umt  tUi  nDBey  has  beee  peil  to  the  origlMl  aiMliHwi,  eithei  by 
the  twe  deleadhacs  n  Tw%gt,  or  eose  iiM  fer  Ara^  «aA  that  the 
•xeeiitkHi  is  etill  kept  open  In  Lee  an^  pteasfcdl  ajifainsl  OhaatainV 
pwyerty,  and  that  he  need  what  diligence  he  «oiAd  to  pwauie 
fiiMf  of  the  fact  hi  order  16  defend  htmsetf^  kw,  «id  waa  «pabie 
tode  ad^^faideed,  althdagh  he  aa^ectedit  to  be  trtte,  he  eoiild  n4| 
attbatthne  asceitain  dM  fket  ao  as  to  pvtin  his  defhnee  at  law^-^ 
repeat,  theft  if  all  diis  he  true,  and  the  conpMaant  hi  the  hill  Ma- 
ges'thiit  k  is,  justice,  has  certahilf  not  been  done..  Here  »  an 
important  matter-^net  within  the  knowledge  er  power  of  Ohaa» 
tain,  which  was  well  known  to  Seniael  B.  Pearce  it  Co.,  the  plain- 
tMh  at  laW-^-whlch  has  been  discovered  ^ce  the  trial,  bnt  net 
within  time  to  make  it  the  ground  of  a  motion  ^r  a  new  trial,  and 
which  wonid  unquestionably  have  defeated  the'  recovery  if  it  had 
been  known  in  time.  If  the  defendaitts  in  their  answer  admit  tiieaa 
statements  to  be  true— <and  by  th^ir  demurrer  Aey  do  adttk 
fihera — ^in  conscience  and  equity  they  ought  not  to  arail  themaehres 
of  the  judgment  which  they  have  obtained. 

While  on  the  one  hand;  therefore,  we  are  not  willing  t^  snffer 
fne  partnerahip  of  Chastain  9c  Duf^ree  to  he  adjusted  ki  this  sum- 
tnary  way,  by  aWawing  the  two  partners  in'TwIggs,  or  one  who 
Itts  discharged  the  debt  for  them,  to  i«alize  the  whole  ankrant  of 
fc  but  of  Ghastain,  y^,  acting  upon  the  legal  presumption  dial  al 
three  ate  equally  Kable  ibr  the  outstanding  debts  of  the  ooBeer% 
and  as  he'  who  asks  equity  rhnkt  do  it,  we  see  no  reaaan  why  Chaa- 
tafn  should  not  he  foreed  to  pay  his  thh^d  of  this  Ai^t,  whether  by 
way  of  BBimbursement  to  the  other  members  of  Ae  fkm^  tit  to 
the  person  who  has  interposed  in  this  jafikir  at  thehr  icistonee  mnd 
Ibr  fhehr  beneit  And  to  this  extent  the  injunction  sheuM  hedis- 
aoWed. 

[4.]  MoreoTer,  as  this  Court  is  cfothed  with  authorky  to  award  In 
every  case  such  order  ahd  direction  in  the  premises  as  may  be  eon- 
iistent  wkh  the  justice  of  the  case,  we  deem  it  bat  right  that  the 
comphunant  should  he  taxed  with  the  costs.  Costs  in  ^hnnceryde 
not  ahrays  follow  the  event  of  the  suit,  but  are  awarded  accetiding 
to  the  justice  of  the  cause.  They  rest  in  the  scmnd  disoaelian  ef 
Iba  Cottftp  tobe  exerabed  atpo«ful  view  of  aH  *t  ineika  endFww 


AM^RICUS,  JULT  TERM,  1847.  ISt 

Pearce  m.  Chastain. 

cmoBtaDces  x>f  the  case.     1  Johm.  Ck.  R.  77, 166 ;  2  id.  274,  3l7  ; 
3  ui  65 ;  12  Jahw.  R.  500 ;  3  J^anh,  R.  488 ;  3  Lit.  R.  355. 

la  iHsoB  case  it  is  not  without  some  reluctance  and  misgiving  that 
we  hate  retained  the  bill  and  held  up  the  injunction,  even  as  tm 
two  Mrdi  of  the  debt 

Judgment  affirmed. 
I 


'  J 


•t* 


V 


> 


CASES 

AROUED.    AND    DETERMINED 
IN  Tm 

KJPK£M£  COUBT  m  TSE  STATE  OF  «£^i, 

AT    DECATUB, 
A^UGUST    TERM.    1847. 


Tmb  State  of  QEiiQUy^foa  jwit  is  error. 

p.]  When  osB  UMMiiag  c*  act  m  lax  collector  fmi  «n  the  iBteiaatio^if  tkt  Uiellir 
Oanei^pl  acting  as  th^  ageut  oftbe  State,  declared  to  be,  b>  a  court  ofcooyptfliK 
JbrftdictioD,  exeirisin^  the  duties  of  the  okncc  without  -anx  wamfit,  or  authority, 
tmi  the  iMDey  in  hie  liuTHle'ordered  ti»  be  paid  into  the  haada  M  the  tlrlk  of  Iho 
Umpmmr  Cmin-^hetdj  thut  the  Coip]vt«oJiar  Geoeml,  aa  (be  affOBt-^f  ih»  fliMi, 
could  not  legally  isaue  execution  against  him  and  bin  securities  om  tax  eoUectarjffr 
the  money  which  he  had  wrongfully  collected  a^d  oidered  to  pay  out  by  the  jodf  • 
l«rthe€oait. 


Ilegfrfity.  Tried  before  Judge  Flotd:  "  In  Cnn^Hbdl  Sttpmor 
Orart.    Pcbniary  T^fm,  1847. 

Frederick  Hartley  ww  exercistng  the  office  and  duties  ef  s  eol- 
leeter  of  taxes  in  and  fur  the  county  of  Crawford,  and  in  fliat 
dlsracCer  had  collected  the  sum  of  tS44  $1  ftom  pecsons  tiaUe  te 
|N^y  tflDTM  fli^rein. 

Afterwards,  at  the  August  Term,  1844,  of  the  Superior  Cooft  Of 
taid  'ciranty,  Au^stas  S.  Wingfield^!  Esq.,  then  Solicitor  General 
df  tiM  FHot  Oircak  represeotlTig  the  t^tate  of  Georgia,  by  infbrmli- 
tioB  fti0  foarrtintv,  gdre  the  said  Court  to  understand  and  T>e 
Mbmed,  that  the  said  Hartley  bad  been,  and  was  then,  using  and 
ezerciaing  the  office  of  tax  coHectQf  of  ^he  stiid  county  of  Crawfcrd,, 
"WMtoia  my  waitraiit  or  commfsaion  from  th«  State,  and  which  offiee 
|M''MM'zlall]0]f'k4d  UBuPpes|  dM.  WBeivuptfii  a#  iiM  nlMl 
TeL.  m.  30 
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Hartley  and  ollMrs  m.  The  State. 

was  required,  in  due  form  of  }aw«  to  be  and  appear  before  the  said 
Court  upon  a  day  in  said  teriQ,  aad  td  dkew  by  wbat  warrant  be 
was  exercising,  using,  and  enjoying  the  office  of  tax  collector 
aforesaid* 

Upon  the  bearing,  tbe  information  q^&  tdarranlo  and  the  said 
Hartley's  answer  tbe,reto,  being  considered,  and  it  appearing  that 
said  Hartley  had  been  and  was  then  using  tbe  office  of  tax  collector 
Id  aMw^t  wiibcitrt  ^tflcient  warrant  Ihen^nk  #M^  fiAi^aiM 
adjudged  by  the  Court,  that  he  should  be  and  was  thereby  removed 
from  said  office ;  and  |hat  the  |iaper9'a9d  beoka  appertaining  to  said 
office  then  in  the  hands  of  said  Hartley,  and  all  moneys  by  him 
received  as  tax  collector 4is  fifbrea^id  after  the  lath  day  of  Jane 
then  last,  should  be  by  him  paid  to,  deposited  with,  and  tamed 
over  to  the  clerk  of  said  Courts  and  by  said  clerk  retained  until  they 
ahould  be  applied  for  by  the  then  acxt  regularly-elected  tax  col- 
lector of  said  county. 

^  AAmmfmtd^  em  tke  SMi  of  March,  1^45;  the  CoBpt«o1l«r  GM^ 
eral  of  said  Stit^^  fvkoae  d«^it  ia  to  issoe  exeoaiions  against 
defaulting  tax  collectors,  issued  an  execution  against  said  Hartley 
•■  tax  eolleetiyr  of'said  connty  fyMhe  year  1844,  and  hn  secaritiaiv 
J^crson  Whittingtbn,  .Joseph  M.  tVliittington,  Jesse  B.  Long, 
J^^temiah  Walton,  Robert  A^  Thorpe,  Jphn  Haacock  asd  Bikhael 
Kattlaj,  ibr  an  alleged  arrear  of  taxes  of  #344  51,  with  uMrest, 

This^.ya.  was  levied,  and  the  said  Hartley  filed  an  affdavit  of 
illegality  upon  the  following  grounds : 

.1.  JscfatM,  at  the  August  Term  of  the  Superior  Cooit  af  the 
county  aforesaid  for  the  year  1844,  tbe  bond  given  by  th«  aaid 
Hartley  and  the  other  defendants,  was  held  to  be  given  not  in 
aonformity  to  law,  and  void,  and  ihat  the  said  Hartley  had  exerased 
iba  office  of  tax  collector  without  lawfgl  warrant  or  authority  a  •■d 
j^waa  then  and  thero'ordered  by -the  said  Court»  that  ib#  aaid  .Hart- 
ley should  be  removed  from  the  exercise  of  the  righta  and,  diHias 
fit  tax  collector  for  jwid  county. 

t.  Beaamtf  the  bo^d  given  by  the  defendants  was  bild  nat  IP 
ontitla  tha  said  Frederick  Hartley  to  the  I^nefi|a .  and  pr^fila  «- 
ainf  froQi  the  office  of  tax  collector,  and  caqnot,  aa  deponent  is 
advised  and  believes,  make  them  liable  in  the  same  n^Tprr  at  if 
aaid  Wnd  had  been  held  suffibient. 

3.  BmsoMte  aaid  execution  issued  for  a  aiub  eTrrtdyg  fmmig 
inBnf^  aJid  doM  Ml  apf>ear  to  be  aeiboriaed  If  tlievev^iii^^ir 
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jmtjf  ^r  tiio  jwdgnenc  of  ,any  coutt,  or  afiy  matter  exiftmg  or 
ippeariog  of  record  in  the  Scate  of  Geor^a. 

4.  Bwmmse  said  execution,  being  roid  a^aittst  the  alleged  eeen« 
liliei^  the  aame  is  illegal  and  void  as  to  the  deponent  hfraeelf. 

•4.  Beetuue  aaid^Keciitian  has  been  issfied  under  a  statute  of  this 
States  and  wkidi  statute  this  deponent  submits  to  the  decision  and 
jadguiemtf  the  Honourable  the  Superior  Court  of  said  count  j,  is 
MDootitoiiooal  and  void.  And  deponent  insists,  that  upon  moat 
if  sot  aii  the  abow  grounds,  said  e  ecution  is  illegal.  And  he 
fmjB  tkat  tbf9  same  may  be  set  aside  and  declared  vbid. 

'Ac  tbn  F^Wnary  Term,  1847,  of  the  Court  below.  Judge  FkiyA 
iMsidingt  ^M  said  affidavit  of  illegality  came  on  to  be  heard,  when 
Am  tmato/wwl  of  Hartley  as  aforesaid  was  show  i  by  the.  production 
^lte«eeoid  thereof.  The  taxes  specified  in  the  execution  issued 
hf  tW  CUMiptroller  General,  were  the  sanote  specified  in  the  order 
dFnaid  Hartley's  removal,  and  which  werO  directed  by  said  order 
t^  bc^rpnid  eiver  lo  the  clerk  as  aforesaid. 

The  Coart  below  after  argument,  overruled  the  alAda*nt  of  ille* 
gnMiy.  aiid  theT  several  grounds  embodied  therein,  and  ordered  A^ 
efeeestion  topn>oeed. 

T«  wiiich  deciaibn  the  cotmsel  for  Harney  and  \ub  securities 


ic  Gh>mDON,  and  Hall,  for  the  plaintiffs  in  error. 

8A  Geik  MoCuirc,  and  Ham MoifD^  for  the  State. 

Mr.  SEaK  contended,  that  under  the  circumstances  the  Comptrel- 
ftar  Gaaeral  had  no  legal  authority  to  isisne  the  execution,  if 
Hikrtiny  had  been  a  diuly  qualified  tax  collectojc,  then  under  the  htw 
Ae  payment  to  him  by  the  tax-payers  was  good,  and  executioa 
■iigfct4af3B  been  issued  against  him  and  his  securities  therefor. 
Bttt  it  had  been  declared  by  a  court  of  competent  jurisdiction  that 
he  was  not  a  duly  qualified  officer,  and  he  had  been  by  the  order 
of  that  court  removed  from  the  franchises  and  rigfhts  of  the  office. 
JBy  dM  net  of  1804,  Prince  844,  it  is  declared  that  '<  if  any  person 
iknil  piuauwt  to  exercise  the  office  of  tax  collector  without  daa 
Uniliiatinn,  bo  shall  forfeit  double  the  sum' of  each  person's  taM 
1m  aiuH  ao  raceive,  to  be  recoveied  by  any  person  who  shall  inftna 
mti  fi— SMin  fiiir  the  same,  in  any  court  having  Jurisdiction  < 
mmtmatr    Why  was  this  statute  passed  t    Was  it  for  the  pn 
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lion  of  tlra  St'ato/or  the  tax-payer  1  If  the  act  wis  for  tbo  prolecii 
of  the  tax-payer,  the  remedy  g^ven  him  shows  that  th#  Suil»  4of» 
BeC  regard  the  payoieiit  made  as  yalid^  and  still  liolds  kiai  fiaUe. 
If  the  paymen^is  not  such  an  one  as  the  ^  tate  will  noogumm^  thm 
8tftte  has  no  atttbority  to  pursue  the  collector  «poB  his  bond.  Two 
persons  ought  not  tahave  a  claim  lipoa  him-for  tke*  same  A^k%  «r 
duty-^e  cannot  owe  it  to  both.  The  statute  abova  qwHaiL  g^^si 
ibe  right  to  the  tax  payer,  and  txprewo  umius' ^U^ex^MM  rtkrias. 
^  Least  of  all  could  the  legislature  have  ever  eaatemfilatad  fkm 
exercise  of  such  a  power  as  this  by  the  Comptroilar  Genaral,  tipa^ 
teslhnotiy  which,  in  an  action  upon  the  tax  collaetor's  baD4|- vanukl 
kaTO  been  deemed  illegal  anA  iaadmissible  in  aay  «ipiirt  III  tM 
State*  Joseph  J.  Bradford,  who  gave,  the  certiQeato  iipo» wbiA 
Ihis^.yk.  issued,  was  Hartley's  auccess^  in  offiee>  and  waf  tttUa 
-far  the  whole  amount  af  the  taxes,  prisHm facie.  He  wi#  tbo|Psfeat 
loLsrested  to  shift  as  much  of  this  burthen  as  possible  fvaai  Ms  a«pa 
shoulders  to  Hartley's,  and  w  is  fbr  that  reasoa  iaeomyeta^t,  JSki^ 
rm$  vs.  Morris,  8  Cojpen  R.  60 ;  Sage  vs.  Sherman,  fiS  WemJL^(^\ 
Mapqmuid  vs.  Webb,  16  Johm.  R.93;  13  Pick. RA2»;  Pmmmm 
vs.  Dnjden,  3  Sergt.  i;  R.  402 ;  McBrain  vs.  J^Wtan^,  3  CWsifK.  JL 
317 ;  Ripley  y%.  Thompson,  12  Moore  R.  55;  DoMm^s.  SmrnKd^,  5 
WaMs  R,  228;  Hayes  vs.  Gr:er,  4  Binn,  R.  83  ;  EmeHm  W 
Andrews,  4  Mass,  R,  654 ;  2  Smith's  Leading  Cases,  (notes  to  Bent 
Ts.  Baker  J  68  et.  sef.;  1  Greenl  JS7 1. 463:  et  seq^ ;  JKiebet  va.  Lmtgkm, 
lKellyR.275. 

The  i*emedy  which  the  Comptroller  General  baatakan  ilk  Ais 
case  is  strictly  statutory,  and  in  order  to  authorize  it,  the  statute 
must  have  been  pursued ;  but  it  seems  that  Haitlay  was  laot  a4ol- 
lector  audep  t^e  statute,  therefore  the  bond  could  aoi  hmwnf^  bosa 
taken  in  conformity  with  its  provisions,  and  the  remedy  app»  tl^  if 
aoy,  must  be  at  common  law.  ^he  statutes  ui|der  wbiek  fkas  osa* 
cotiaa  issued,  are  in  derogation  of  the  common  law,  and  aissi  ka 
strictly  constsued,     Stell  vs.  Glass,  1  Kdlly  R.  475; 

Mr.  Qammonb  for  the  State, 

Insisted  that  the  act  of  1804,  r^ad  by  Mr.  HiAl,  did  oat  mpjtf^ 
Hartley  was  net  an  usurper  of  the  office,  in  the  aaoaa  af  Ikil 
axpression  in  the  cases  read.  He  polleeted  tks  taxte.^  by  auhwu  sf 
right,  while  he  was  tax  collector  de-facto.  He  hiald  bimsatf  sMit  « 
Zaa  Collector  de  jnre.    After  his  removal,  it dMs  Mllia  km,  hb 
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to  .'deny  his  a^umed  chdracter^  and  sheher  biiOBelf  nader 
the  judgnMnt  of  the  Court  removing  bim  from  -oflice,  &c. 

Mr.  Riim  §ot  the  plaHttiflfs  in  error,  in  conclumon-— 
Contended  that  Hartley's  default,  if  any,  was  aa  an  ueurper,  aal 
■ot  88  a  lawfully  appointed  tax  collector.  So  far  aa  the  I^w  was 
c«Bcemed,  they- might  assume  for  the  purposes  of  the  argttme»c» 
ihat  Hartley  had  never  been  elected.  The  judgment  of  tbei^Joart 
Was  that  he  had  ne  authority  to  collect  the  taxes.  The  record 
oi  fSie  Court  did  not  sho^  that  he  had  either  been  elected  ev 
eMMissioned. 

In  McD&mUd  vs.  Bradshaw^  2  Kelly  248,  this  Court  held  that  & 
paiaoii  paying  money  to  a  sheriff  <ifier  his  right  to  receive  it  h%d 
•hpijodt  took  nothing  by  thd  payment.  1b^  person  paying  i 
I  who  never  had  any  authority,  in  &  better  situation  t 


N^^^The  references  by  counsel  to  authorities  touching  d»« 
etBatkntioBal  questions^  raised,  are  omitted,  the  Supreme  Court 
ksviBg  expressed  no  opinion  upon  that  point. 

.  Bj^  iike  Cmtrt.-^W AKSER,  J.  delivering  thd  opinion. 

Fffom  the  record  in  this  case  it  appears,  that  at  the  August  Terrn^ 
1844,  0£  Crawford  Superior  Court,  Augustus  S.  Wingfield,  Es(|. 
tlMi  Solieitor  General  representing  the  state  of  Georg4a,  €led  an 
ialbrmaliiii  in  said  Court,  that  ono  Frederick  Hartley  Was  using 
and  exercisiRg  the  office  of  tax  collector  for  said  county  of  Qraw 
tOT^  without  any  warrant  or  commission  from  the  said  state  of 
GkMTgia;  and  which  office  he  had  usurped,  &c. ;  and  prgyed  out  a 
writ  ^'fmo  warranto,  which  was  duly  served  on  Hartley. 

On  heering  the  information  on  the  return  of  the  quo  warn^iUa, 
^md  die  answer  of  Hartley  thereto,  the  Court  gave  the  foUowing 
judgment: — "The  Court  having  heard  the  vrithin  quo  toarrantOt 
•ad  the  said  Frederick  Hartley's  answer  thereto,  and  it  appearing 
that  said  Hartley  has  been,  and  is  now,  exercising  the  office  of  tax 
eoHector  of  said  county  of  Crawford  without  tujicient  warrmU  : 
Ibevefere,  ordered  by  the  Court,  that  the  said  Freilerick  Hart]egr 
be,  and  be  is  hereby,  removed  from  said  office,  and  that  the  papers 
and  books  appertaining  to  said  office  now  in  the  hands  of  said 
Hartley,  and  M  moneys  by  himreceived  a^tax  collector,  ^s  q/oresmH^ 
tJU  ISA  Jum  la9t,  he  by  him'pmdto  or  depa$iud  wUh  md  t  " 
VOL.  uu  31 
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eAw^tr  to,  the  dcrk  4>fihe  SufierHtr  Court,  and  by  kirn  to  be  i 
until  they  shall  be  apjidiedjhr  by  the  next  regularly  AoeMi  f«x « 
of  said  county**  This  judgment  of  the  Court  was  had  at  the  Au- 
gust Term  of  the  Gourt,  1844.  On  the  29th  day  of  Marcli»  1845, 
tWar  Comptroller  C^efferal  of  the  State  of  Georgia  iasued  an  exeev* 
tiott  against  Hartley  and  his  securities;  for  the  aum  of  t344  61  tii> 
aniottDC  of  takes  alleged  to  have  been  received  by  him  w^ile  ex^r* 
^sing^the  duties'of  tax  collect er  as  aforesaid.  To  this  executiort 
Hafrtley  filed  his  affidavit  of  illegality  on  several  grounds,  one  oC 
which  ^88,  that  he  had  been  removed  from  the  exercise  af  tb» 
duties  of  the  office  by  the  judgment  of  the  Court,  declanng  hm  kacl 
BO  sufficient  warraikt  or  authority  therefor.  Upon  beariog^the  affi- 
daTit  of  illegality,  the  Cotirt  below  overruled  the  sane,  to  whkh 
Hattl^  excepted,  and  now  assigns  the  same  for  error  in  thia  Cowlk 
[1,]  This  execution  issued  against  Hartley  and  his  secantieai,  aft 
tax  collector  for  the  county  of  Crawford,  for  money  which  had  beea 
orderad  by  the  judgment  of  a  Court  of  competent  jurisdictioav  to 
be  by  him' paid  over  to  the  elerk  of  the  3uperi<Mr  Court  ef  tkal 
county,  on  the  ground  that  he  was  not  tax  collector,  bat  had  usufffwA 
the  office,  without  any  warrant  or  authority.  The  Solicitor  Gkn- 
erat,  as  the  agent  of  the  State,  and  acting  for  and  in  behalf  of  the 
State,  procured  the  judgment  of  the  Superior  Court  declaring  that 
Hartley  was  an  us^rper,  and  had  no  authority  to, collect  taxsa  in 
the  county  of  Crawford,  fbr  the  State  of  Oeorgia.  The  judgaeul 
of  the  Court  on  the  quo  warranter,  Settles  the  question  that  he  wat 
no  tax  collector,  and  ordered  the  money  in  his  hands  to  b9  paid  to 
die  clerk  of  the  Coint,  until  the  same  should  be  applied  fbr  by  tfie 
regularly  elected  tax  collector  of  the  county.  The  legal  prt« 
[gumption  is,  that  Hartley  complied  with  the  judgment  of  the  Couit 
The  Comptroller  General  is  only  tiuthorized  to  fesue  execotioni 
against  tax  collectors,  and  their  securities^  when  in  default'  The 
State,  by  its  agent,  procures  the  judgment  of  the  Court,  decltrbig 
that  he  is  an  usurper,  and  exercising  the  duties  of  the  office  widn 
out  warrant  or  authority  ;  then,  the  Comptroller  General,  aa  te 
agent,  issues  the  execution  to  collect  from  him  for  the  State,  as  !■# 
eoUector,  the  amount  of  money  alleged  to  hare  been  receifadl  Iff 
\Am  as  such  usurper,  and  Which  he  had  already,  at  the  inalaaco  ef 
tlie  Solicitor  General  acting  as  the  agent  of  the  State,  been  otdered 
to  pay  over  to  the  clerk  of  the  Superior  Court  of  Crawford  eonu^f* 
We  are  of  the  opinion  that  the  State  canuot  repudiate  hia*  at 
tax  collector  at  one  time,  and  treat  him  aa  an  uauiper,  and  Md 
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hip  respopatble  as  such  at  aiiother;  thaX  she  is  bound  by  the  Ji^dgw 
ment  of  the  Court,  on  the  quo  warranto,  the  infbnnation  for  wUcHt 
was  tiled  by  her  agent;  that  judgment  declai*es  he  was  not  author- 
ised to  collect  taxes,  as  tax  collector ^  for  the  ^tate.  We  are  there- 
fore of  the  opinion,  the  Court  below  erred  in  its  judgment  in  not 
•BStaining  the  affidavit  of  illegality,  on  that  ground.  Before  d^iv- 
oring  eur  judgment  upon  dia  constitutional  questions  made  in  tb^ 
caiise»  we  prefer  to  have  them  more  elaborately  argued,  anil  ^ 
•wem  extensive  research  into  the  authorities,  than  we  are  enabled 
to  make  at  this  time ;  as  well  on  account  of  their  im^ttancfl^ 
iDTQlviiig  a9  they  do  the  power  of  one  of  the  co-ordinate  brandiea 
of  tha  goyemment,  as  their  practical  effect  in  the  coUectioa  of  t)i# 
State  revenues ;  and  having  no  difficulty  in  disposing  of  the  case 
on  the  other  ground,  we  express  no  opinion  as  to  the  constitutional 
qveatioDS  rdsed  on  the  argument  and  pi^esented  by  the  racond. 
Let  the  judgment  of  the  Court  below  be  reversed,  on  the  groiipd 


lb.  39»r*-Lcwn  CimAN  plaintiff  in  •erfor»  vt.  Andeiw  J.  On.biiA', 
defendant  in  error. 

fL]  A  VU  liM  fer  uvuaction  and  ^tcovery,  and  Betting  ferth  fteti  whick  antit]*  the 
complainaM  to  rela^  in  equity,  and  praying  for  specilK  relief  is  an  original  bill ; 
tad  ia  sot  diimaaald  by  air  order  taken  upon  the  coming  in  of  the  answer,  that 
fkm  t^ni  iftin  be  diieolved,  and  ihe  answer  be  read  npon  liie  trial  of  tbe  aMM  Vt 
Uw. 

i;^  Tka  diaviasiDn  of  a  lery.and  the  release  of  Che  imiperty  of  the  pnaci|wl.kfried 
•a,  by  a  creditor  haring^a  judgment  against  principal  and  surety,  withoiit  ^ 
prfviiy  of  the  surety,  discharges  hini. 

p.]  Tkb  vslatkm  of  priacipal  and  surety,  continues  ater  judgment  in  fhrour  of  ifbe 
,  agafaut  both  piinoipal  and  surety. 


Ib  Eqykyd— -Motion  te  rescind  order  dissolving  injtiaotioii^  i 
ie  pemir  complainant  to  proceed  to  trial  on  tha  bill  and  aaav 
Md  Aa  endanee  taken  in  the  cause.    Tried  before  Jvdgtt  VfMtm. 
b  Onmbad  Superior  Court    February  Term,  1847. 

s 

The  fiMla  of  the  .case,  and  errmt  aaiigned,  bemg  fiilly^Mt 
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the  opinion  delivered  fey  the  Supreme  Court,  to  which  tbe  reader 
!i  referred,  are  omitted  here. 

O.  R.  HoNTCR,  for  the  pl^mtiff  in  error. 

The  first  prominent  ground  of  error  in  this  caselnvohres  sifoply 
ft  question  of  chancery  practice — what  is  the  effect  of  an-  order  ^Sf- 
JK>lTing  the  injunction  and  directing  the  answer  of  the  defbfidant  tb 
be  read  oil  the  trial  at  law  1  The  jud^e  in  the  Court  below  lieH, 
^et  it  would  work  a  dismissal  of  the  bill,  and/vpon  this  ground 
te^ned  to  permit  com i)]ain ant's  solicitor  to  proceed  to  trial  in  tbh 
eftnse;  as  there  appeared  an  order  on  the  minuted  purporting  td 
liave  been  taken  by  solicitors  for  defendant,  directing  the  disioht* 
tion  of  iiaid  injunction  and  the  reading  of  defendant's  answer  on 
Ibe  trial' at  law.  In  this  case  the  common  law  action  was  net 
enjoined.  The  prayer  for  injunction  doefe  not  touch  it,  but  seeks 
a  decree  that  defendant  may  be  enjoined  from  using  his  bill  of  sale 
on  the  trial  of  said  common  law  action ;  and  until  a  decree  can  he 
bad,  that  the  defendant  be  restrained  from  the  use  of  said  title. 
Neither  does  the  bill  pray  a  discovery  from  defendant,  or  that  his 
answer  may  be  read  on  the  trial  of  tlie  action  at  law,  and  that,  until 
said  answer  comes  in,  that  the  common  law  action  be^njofned.  It 
possesses  none  of  the  features  of  a  discovery  bill  merely,  but  is  an 
eriginal  bill  praying  relief,  and  upon  which  ifae  ^^auae  tnigfac  faalto 
been  carried  to  a  hearing.  Miff.  Ck,  PL  65 ;  1  Mad,  Ch.  Pr.  194; 
Dan.  Ck.  Pr.  vol,  1.  pp.  238,  239. 

A  eomplainant  in  equity  may  be  entitled' to  relief  without  being 
entitled  to  it  through  the  discovery,  and  may  then  oHain  a  decree 
ihoiigk  he  baa  not  established  his  right  by  defendant's  aasw^c  1 
Swan.  R.  !^93. 

But  if  this  were  a  dMcovery  bill  merely,  the  Court  having  acquiieA 
jorisAction  for  the  purposes  of  discovery,  will  entertain  the  bill  ftr 
Ibe  purpose  of  relief.     1  Story  Eq.  81 ;  1  Kdlff.  R,  37Z,  378. 

The  chancellor  who  passed  the  order  alluded  to,  d^ublleiatteted 
under  the  impression  that  this  bill  was  a  discovery  bill,  and  that 
ikm  vamrme  of  the  defendant  being  the  only  relief  soagbt;  l!h6~  bill 
\mA  ptfrformed  it^  lefHce.  .  But  did  this  order,  passeiA  under  «i  e«f- 
dent  miaapprehension  of  the  facts  of  the  oase,  arrest  the  prugieli 
of  the'cause  ?  It  does  not  order  a  dismissal  of  the  bill,  bat  frimplf 
directs  the  injunction  which  had  issued  to  restrain  defendant  finom 
*  bit  biH  of  sale  en  the  trial  of  the  comnon  la^-aetioii  ef  bo- 
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twr,  to  be  dissolved  ;  aiid  further,  that  the  answer  of  defendant %« 
read  on  the  trial  at  law.  This  order,  thus  mistakenly  granted  at  the 
iMC&iiee  of  defeiidant's  solicitors,  and  without  notice  being  giTento 
the  tolicitor  who  prej)ared  the  bill,^might  have  been  execnted  with- 
out Affecting  in  the  slightest  degree  the  right  of  complainant  to  a 
tML  in  eq«itj  upon  said  bill.  The  cause  may  be  heard  after  a^ 
AsBokition  of  the  injcmction  ;  and  nor  motion  is  necessary  to  retain 
a  bill  after  an  injunction  is  dissolved.  3  Bar.  8fHar,Eq.  DigAf^^, 
46t. 

Both  parties  treated  the  caus^  as  still  pending ;  both  proceeded 
in  tike,  and  did  take  tej^timony  ;  the  pleadings  were  ^all  fnade  lip 
Mgiilar1y,the  answer  and  replication  filed,  when  we  were  met  by  this 
er parte  order,  which  the  Court  held  had  deprived  chancery*  of  ite 
jmsdiction!  The^Court  below  undoubtedly  mistook  the  legal 
efiect  of  this  order  on  the  rights  of  complaitiant ;  nor  do  the  entries 
npon  die  Equity  docket  of  the  Court  below,  sustain  in  the  slightest 
degree  the  decision  of  the  Court.  This  Court  will  look  only  to 
Ae  leoord  of  the  Court  below,  to  see  What  has  been  done  in  tkii 
daae,  andmot  tothe^docket.     1  Kellf^  R,  355. 

But  if  said  order  had  had  the  effect  contended  for,  ft  was  irregQ- 
Mriy  obtained,  and  should  have  been  vacated.  The  riiles'  of 
ebaibcery  practipe  require,  that  notice  of  evbry  application  to  the* 
court  must  be  given  to  the  opposite  party,  or  his  solicitor  in  case 
lie  Ima  appeared,  where  the  motion  relates  to  any  mafter  pending 
in  eotrrt,  or  where  a  final  order  is  sought.  3 'Bar.  ^  Har,  Sq. 
Dig.  513, 614 ;  3  Dan.  Ch.  JPr.  150, 151 ;  Rules  of  Superior  Court, 
9i. 

Svery  erder  made  in  the  progress  of  a  tause  may  be  rescinded 
-^er  iMsAfied  upon  a  proper  case  beinig  made  out     3  Dan,  Ch.  Pr» 
M2iZ  Eq.  Dig.  521,522. 

CMef*  tohde  tipon  motion,  are  not  proper  subjects  for  a  rb-Yiear 
iagv  Wt  may  be  varied  or  discharged,  upon  application  by  motion, 
,wtiar  te  tke  judge  wbo  mctde  the  order,  or  to  the  Lord  Chancelfer. 
9Am.C!I.  Pr.66. 

It  tliut  appears  ft-om  tbe  authorities  which  discuss  this  point  of 
diancery^ practice,  that  it  was  competent  for  the  chanceHor  to  have 
■  eariuiled  the  erd^  passed  by  bis  predecessor,  even  if  it  (th^  ordtor) 
Wdl  epeffttted  to  dismiss  said  bill,  which  however  we  do  not  adaitit. 
In  <9<reniiMag  the  application  to' rescind  said  order,  and  to  permk 
Md  aaoae  to  proceed,  the  Court  below  we  think  cominftted  «iMr*^ 
dbe  Colirt  below  did  entertain  jurisdiction  o/  said  c« 
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io  Eur  afl  to  examine  and  hear  argumentupQi]  it,  ami  then  to  detei^ 
nine  ihat  there  was  no  equity  in  said  bill  to  support  the  jurisdic* 
tion  of  the  Court;  and  this  constitutes  the  next  ground  of  error  of 
which  we  complain  in  the  decision  of  the  Court  below.  It  i«  a 
rule  in  equity,  that  where  the  powers  of  a  court  of  law  are  not  suffi- 
cient to  afford  a  complete  remedy,  or  their  modes  of  proceedivg 
are  inadequate  to  the  purpose,  equity  will  assume  juriidktio«» 
Uxtf.  Ch.  PI  1^,  161,  166,  167.  - 

Chancery  will  hear  the  same  subject  of  controversy  upon  groimds 
not  litigated  in  the  court  of  law,  either  for  want  of  legal  tesdinony, 
or  because  it  was  a  subject  of  equity  jurisdiction  and  not  admiBS^ 
Ue  at  law,  or  perhaps  for  other  causes ;  and  this  althougji  the 
grounds  at  the  time  of  an  injunction  may  be  considered  cognizabto 
At  l^Wy  if  they  were  not  so  considered  at  the  tinae  when  t}ie  judg- 
ment was.  randered  and  the  bill  brought,     lb,  175^  mOe^ 

Is  this  case  the  plaintiff  in  error,  finding  that  his  comnwn  law 
action  -of  trover  could  not  be  sustained,  and  that  the  powers  of  f^ 
eourt  of  law  were  inadequate  to  afford  him  relief  Bubnutted  to  % 
judgment  against  him  at  law,  and  invoked  the  aid  of  a  comt  oF 
equity.  A  recovery  had  already  been  had  by  the  defbndaatp  and 
the  obstacles  at  law  interposed  and  threatened  were  insurmounti^ 
Ue.;  and  upon  the  trial  at  law  it  became  evident  that  plaintiff's 
remedy  was  alone  in  equity.  Besides,  upon  the  filing  of.  the  bill, 
the  common  law  action  was  enjoined,  and  the  injunction  was  not 
taken  off  at  the  instance  of  plaintiff  in  error,  but  upon  the  motiop 
c^the  -counsel  for  defendant  in  error;  and  when  taken  off»  the 
common  law  action  was  dismissed.  Plaintiff  in  error  had  the  rig^ 
to  elect  whether  lie  would  proceed  at  law,  or  in  .his  suit  io  chan- 
cery. Eq,  Dig.  363,  364.  We  say,  however,,w9  were  not  |yra- 
ceeding  at  law,  the  injunction  not  having  been  disserved  at  Qqr 
instance,  and  we  are  not  responsible  for  the  consequences  of  its 
dissolution,  or  the  pendency  of  the  common  {aw  action.  This  was 
their  own  act,  and  they  cannot  takp  advantage  of  it  ▲  party  wmf 
after  he  commences  a  suit  at  law,  file  his  bill  in  equity,  but  ho  i 
elect  which  of  these  two  remedies  he  will  ^esort  to»  This 
does  not  fall  within  the  principles  of  the  ckse  oi  McGongk^ifCrwwf't^ 
The  Insurance  Bunk  of  Columbus^  decided  by  this  Court  Th«D».tlie 
plaintiffs  in  error  had  an  adequate  remedy  at  law,  and  hsi 
neglected  to  prosecute  their  remedy  to  any  available  extent.  Hen 
the  rights  of  the  plaintiff  in  error  are  exclusively  ^^uitaUo,, and 
powers  of  a  court  of  law  have  been  found  upon 
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qsaiflr  to  afford  htm  relief  ;  and  the  action  a(  law  was  abandoned  oa 
this  ground.  The  two  cases  are  altogether  dissimilar  in  their  fe»« 
mrea,  and  the  decision  of  the  Court  below  cannot  be  tustaioed  on 
the  ground  thai  the  plaintiff  in  eri*or  is  pursuing  two  remediea  tm 
eatabllah  the  same  right.  * 

But  we  say,  that  the  decision  of  the  Court  below  that  there  wa*> 
BO  equity  iu  the  bill  to  support  the  jurisdiction  of  the  courts  ia 
manifestly  wrong. 

1.  Because  the  dismissal  of  the  levy  on  the  property  of  the 
principal  debtor,  which  the  security  had  caused  to  be  made»  aftd 
the  stay  of  execution,  was  an  act  prejudicial  to  the  rights  of  the 
flCMmrity,  or  might  become  so,  and  operate  as  a  fraud  upon  tho 
security,  and  consequently  release  him  from  all  liability  on  ihm 
executioiis ;  and  being  released,,  his  property  could  not  be  seiied 
and  sold  under  them  to  a  purchaser  with  notice,  without  the  pur^ 
ehaaer  being  a  trustee  for  plaintiff  in  error;  .  1  Story  Eg,  320,321 ; 
7  Frke,  §3;  2  Johns.  Ck.  R.  563;  Hovenden  on  Fraud*,  174 1  8 
JBSf  .  Dig.  403r  €Md  cases  rited. 

2.  Becasae  the  executions  levied>were  an  additional  subatan^vo 
aecurky  to  the  extent  of  the  property«eized,  and  that  the  discharge 
rf  it  for  fanronr  to  the  principal,  exonerated  the  security  pro  taaUo* 
Tkto.  Pr.  if  Sec.  84,  85,  87 ;  1  Story  Eq.  322 ;  2  Bq.Dig.  404 ; 
JMiMTS.  WiUiams.Sup.  Ct.  N.  Car.  Dec'r.  Term,  1838,/.  118; 
4  JMm.  Ck.  R.  129. 

We  insist  further,  that  the  security; having  been  thus  discharged 
ftoHi  Ihibiltty  on  the  executions  by  the  act  of  defendant  in  errMr; 
and  with  his  knowledge,  he  purchased  said  property  at  the  aale 
with  notice,  and  should  be  decreed  to  hold  ps  trustee  for.  plaintiff 
in  error,  or  account  for  its  value*  1  Story  Eq.  383.  If  theas 
priaciploa  and  authorities  are  worth  any  thing,  the  decision  of  th« 
Cimrt  below  that  there  is  no  equity  in  said  bill  to  support  the  juria- 
diction  of  the  Court,  is  clearly  wrong,  and  ought  to  be  reveiaed. 

GhiBEif  &  Cawsey  for  the  defendant  in  error. 

This  writ  of  error  is  predicated  upon  a  petition,  in  effect,  for- a 
relMiring  in  the  Court  below. 

1.  A  motion  or  petition  for«rehearing,  should  be  made  at  ihm 
aane  term  aa  the  <M^er  or  decree.  3  Eq.  i)fg.  430^  1  Ytrgotf  41. 
A  teheariog  ia  discretionary  with  the  chancellor.  TVavu  '^i^  VFSf 
tm.  1  JMnt.  Ck.  R.  48;  FiM  va.  adki^eUn,  7  U.  26^    ^ 
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motiott  to  reiB6tate  or  rehear  an  order  or  decree,  mustk  be  i 
the  same  term  the  order  is  passed.     ^  Madd.  Ck.  Pr.  i6Sl. 

2,  The.order  on  the  minutes  dissolves  the  injuBCtion,  with  lowrtt 
lo  r6«d  the  answer  on  the  trial  at  law.  The  .bill  and  comnioQ  Imw 
case,  both  seek  to  obtain  the  same  right ;  in  such  case  the  plaintiff 
nuBt  elect  at  once,  or  his  bill  will  be  dismiased.  Licingsfcm  ts. 
Kane,  3  Johns.  Ch.  2^224;  Sanger  v«.  W<fod,  3  Johns.  Ch.  R.  415; 
3  JSjr.  Dig.  364;  Rogers  vs.  Vosburg,  4  Johns.  Ch.  R.Si;  3  Eq. 
Di^.  363;  10  Price,  129.  The  order,  dissolving  the  injiuictioOy 
proves  that  the  Common  law  action  was  proceeding  at  the  tino 
the  bill  was  dismissed.  2  Madd.  Ch.  Pr.  548;  3  id.  20.  TUi 
Court  will  hold,  under  the  authorities,  that  plaintiflf  made  his  elae- 
tion  at  that  time,  and  the  bill  was  dismissed  accordingly.  Ne 
order  on  the  minutes  nece8sary>  under  our  practice,  to  disaaiM  a 
bill ;  the  entry  on  ^he  docket  is  sufficient. 

3.  The  bill  prays  that  the  common  law  action  may  be  fcontiiuMd 
until  the  cemiug  in  of  the  answer.  Qnery :  can  the  sanve  9MBWpf 
be  evidence  for  the  plaintiff,  both  at  law  and  in  equity  t  Xhe  UB 
is  a  itiere  discovery  bill,  and  could  not,  under  the  circ«mttUMei^ 
be  treated  othei-wise.  Discovery  bills  are  dissolved  of  c^tifM^ 
upon  the  coming  in  of  the  answer.  King  vs.  Clark^  3  Paige  CL 
R.76;  3  Eq.  Dig.  458. 

.  4.  The  Court  below  looked  into  the  bill  and  anawer  to  Mcertaia 
upon  what  ground  the  former  chancellor  dissolved  the.injunction  a^ 
dismissed  the -bill,  and  found  the  bill  fully  answered  aCnd  its  ol^acts 
fhlly  attained,  as  fur  as  they  could  be  consistent  with  the  rules  ef 
|)ractiee  ;  and  therefore  held  that  the  former  chanoeUor  diamiated 
the  bill,  1  St,  because  the  plaintiff  was  proceeding  at  law  for  tha 
aame  right,  and  had  prayed  a  discovery  to  aid  that  action,  wbick 
he  had  obtained ;  2nd,  because  if  the  bill  had  been  retained,  plaialiff 
would  have  been  harassing  defendant  both  at  law  and  in  eqintj  ■ 
at  the  same  time,  for  precisely  the  same  right. 

5.  There  is  no  equity  in  the  bill.  The  plaintiff  in  error  co«ld» 
under  our  statute,  have  paid  off  the  judgments  and  controlled  them 
against  the  principal  defendant.  Prince,  401;  {sec  175.)  The  aeca- 
fily  becomes  a  principal  when  the  judgment  is  entered.  JLema 
vs.  Prout,  4  Cond.  Suprerne  Court  U.  S.  21.311;  (3  P</cfv,520s) 
this  is  a  case  in  point.  All  the  fraud  charged  in  the  biU  may. as 
weU  be  charged  against  plaintiff  himself,  as  dejfendai|t ;  the  fmad 
charged  amounts  to  delay  only,  which  will  not  discharge  m  oay 
In-  Frye  vs.  Barhet,  4  Pick.  385,  it  is  held  that  aecuritj  maj 
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pajr  die  debt,  and  bring  suit  Against  his  principal.  The  rule  i», 
if  Ae  creditor  contracts  with 'the  principal  debtor  before  sait,  for 
a  Taluable  and  binding  consideration  td  extend  the  time,  without 
tlie  knowledge  Und  consent  of  the  security,  he  will  be  discharged; 
but  when  the  debt  is  in  judgment  ftgainst  both  parties,  the  contract 
nose  be  such  as  to  deprive  the  security  of  this  control  of  the  Ji*Jish 
Lm9x  vs.  Frmtit  aboct  cited,  AH  the  cases  in  the  books,  Where  the 
■eearity  has  been  discharged,  are  predicated  on  facts  amounting 
to  a  discbarge,  before  judgment  against  the  security. 

6.  The  petition  for  a  rehearing  admits  that  the  biH  was  dis- 
raissed — the  granting  or  not  granting  of  the  petition  was  discro- 
tionary  with  the  chancellor,  and  is  in  all  such  eases,  and  whea 
refuaed,  will  sot  be  nsfversed  for  error. 

By  dke  CWt-^NlflBET,  J.,  deliveriog  the  opinion. 

The  fbUowiBg  are  the  facts  appearing  oh  this  record.  Cunnty 
the  complaiadnt  in  the  bill,  became  sarety  on  a  note  for  some  (SdO, 
to  Colbert,  the  defendant  in  the  bill,  for  Tharp.  Curan  notified 
Colbert  to  sae,  informing  him  at  the  same  time  that  bis  prineiptfS, 
Tharp,  had  property  sufficient  to  pay  the  debt,  and  that  he  woold 
point  it  out  so  soon  as  the  judgment  was  had.  Colbert  reduced 
tkedebt  to  judgment,  both  against  the  principal  Tharp^  and  Curan 
the  surety.  Curan  pointed  out  property  of  his  principal  sufficient 
to  pay  the  debt,  and  at  that  time;  he  was  solvent.  The  levy  was 
made  and  released,  (Colbert  taking  the  piinoipaVs  word  that  he 
would  pay  at  Christmas  following,)  without  the  consent  of  Curan, 
and;  without  consultation  with  him.  At  ot*  bef&re  the  expiration 
of  the  time  given  to  the  principal,  he  had  removed  All  his  property 
out  of  the  state,  and  was  insolvent  The  sqrety,  Curan,  had  in 
the  mean  time  removed  to  Alabama,  and  the  plaintiff  in  the  exe- 
ontaon  fraudulently  procuring  a  valuable  wagon  andrteam  to  be 
brongfat  in&  the  state  of  Greorgia,  which  belonged  to  the  surety,- 
caused  it  to  be  levied  on  and  sold,  and  he  became  the  purchaser 
aft  less  than  half  its  value.  Curan  did  not  know  of  the  levy  until  a 
few  days  before  the  sale,  and  in  consequence  of  his  distance  from 
the  place  of  sale,  and  of  sickness,  could  not  attend,  and  was  thereby 
prevented  from  putting  in  a  claim  or  otherwise  arresting  the  sale, 
bn»  had  notion  giv«n  at  the  sale,  that  it  was  illegal.  Afterwards, 
Cnran  brought  trover  for  the  wagon  and  ^team,  and  at  the 
trial  tnm^lncoMeqnence  of  inability  to  tonka  flie  necessafy  pr 

VOL.  Id.  32 


«a  SUPREME  COURT  OF  CfflORGIA. 

Curan  v«.  Colbert. 

. »  •— ■ 

a  judgment  was  confened  for  the  defendant,  mad  an  appea),eBterML 
Peading  the  appeal,  Ouraa  filed  hui4iiU,  setting  forth  these  &ct8y 
and  his  inability  to  proceed  at  law,  and  asking  diseeiverj ;  also 
praying  tlun  the  common  law  action  miglit  be  continiMd  from  tern 
te  term  ;  and  until  the  further  order  of  the  Court  that  the  creditor 
might  be  enjoined  from  using  bis  title  thus  acquired  to  the  wagon 
and  team,  in  defence  of  that  action ;  and  that  the  croditer,  Colbert, 
be  decreed  to  keep  the  wagon  and  team,  MSkd  pay  to  the  comr 
plainant  their  value,  with  hire  for  the  use.  The  biU  of  exceptions 
states  that  the  action  of  trover  was  afterwards  dismissed.  At  the 
appearance  term  of  the  bi)l,  the  defendant  answered,  and  nMMPed 
to  dissolve  the  injunction ;  whereupon  the  Court  passed  an  ordar 
dissolving  the  injunction,  and  directing  the  defendant's  answer  to 
be  read  on  the  trial  of  the  common  law  action.  At  the  term  fol- 
lowing the  cause  was  net  called^  and  at  the  next  term  complain- 
ant's-solicitor  moved  a  rule  calling  upon  the  defendant  to  show 
cause  why  the  bill  should  not  proceed  to  a  hearing ;  to  wfateh  it 
was  replied,  that  the  bill  was  for  discovery  only,  and  that  the  ord« 
dissolving  the  injunction,  and  directing  the  answer  to  be  read, 
dismissed  it,  and  that  there  was  no  equity  in  the  biH,  and  tlierefore 
it  ought  not  tor  be  heard,  but  if  still  in  court,  to  be  dismissed. 
The  Court  considering  the  rule  nisi,  and  the  answer  thereto, 
dismissed  the  rule.  It  is  npw  complained  before  this  Court,  that 
the  presiding  Judge  erred, 

1.  In  ruling  that  this  was  a  bill  for  discovery  alone. 

2.  In  ruling  that  the  order  taken  at  the  fii-st  term^  dismissed  the 
bill 

3.  In  deciding  that  there  was  no  equity  in  the  bill,  and  thereieni 
the  Court  could  not  entertain  jurisdiction. 

[I.]  The  first  and  second  grounds  of  error,  resolve  themselves 
into  onej  If  ^his  was  a  bill  for  injunction  and  discovery  alone, 
then  we  hold  with  the  Court,  that  the  answer  having  come  in,  it 
had.  performed  its  functions,  and  that  the  oi-der  dismissctf  it;  so  that 
the  questions  for  our  consideration  are, 

1.  Is  this  a  bill  for  discovery  and  injunction  alone^  or  is  it  abe  a 
bill  for  injunction,  discovery  and  relief  1 

2.  Is  there  such  equity  in  it,  as,  according-to  the  fiicta  charge^ 
entitles  the  complainant  to  relief  in  a  court  of  equity  t 

I  shall  proceed  briefly  to  give  the  views  of  this  Court  npoo  thcM 

questions,  the  second  of  which  involves,  as  will  appear,,  other  vary 

^aarious  points  of  discussion.    Whilst  the  bill  aaka  discweiy,  it 
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cerCatRly  dtics  nol  stop  at  that — it  also  asks  relief— -relief  up«ii  a 
•CatemeDt  of  facts  which  justifies  the  prayer  for  relief.  That  prayer 
IB  fpeei£e,  to  wit,  that  tfae  defendant  be  decreed  to  pay  the  com- 
plainant the  vahie  of  the  wagon  hnd  team  bought  by  him,  (the 
'  ^kfeadaat).  at  the  sale.  It  does  not  follow  that  becmnee  a  bill  asks 
4t8C«iery  and  prays  injanction,  it  is  not  dierefore  a  bill  al#o  lor 
veUeC  We  do<npt  question  tfae  correctness'of  the  order  to  dissolve 
the  iBJaneCMBy^and  direct  the  answer  to  be  read  at  law;  -bat 
akhough  it'Was  competent  to  do  that,  it  was  also  competent  to  hM, 
up  the  bill  ior  a  hearing  upon  the  merits.  The  orderdid  not  dis- 
niisi  the  bill*— k  did  only  what  it  purports  to*  do,  dissolve  the 
injuvetioft  and  order  the  answers  to  be  read,  leaving  the  question 
for  relief  to  be  heard.  If  there  were  no  allegations  in  it  authorising 
the  exercise  :of  chancery  jurisdiction,  there  would  be  of  course  ■oci^- 
ing  upon  which  to  predicate  any  fuither  action,  and  the  bill  would 
fall ;  bat  if  there  were,  then  it  survives  to  the  hearing.  Whether 
tfae  allegations  are  sufficient  te  give  juHsdiction  to  chancery,  is  the 
queetioa  to  be  discussed  under  the  second  ground  of  error.  The 
order  does  not  settle  that  question ;  that  came  before  the  Court 
vpoo  the  hearing -of  the  response  to  the  complainant's  fule  to  pro- 
ceed to  a  hearing.  In  connexion  with  this  first  ground  of  error,  it 
was  eiaimed  by  the  counsel  for  the  defendants  in  error,  that  where 
a  party  has  two  remedies  for  the  same  right,  the  one  at  law  aod 
the  edier  in  equity,  he  may  be  put  upon  his  election  as  to  which 
he  wiH  resort ;  that  be  cannot  have  two  ilecoveries,  ice.  This  posi- 
tion ifjfeiadmit^  bat  we  do  not  think  it  applies  here.  Upon  the  ftMie 
of  t)M  hill  it  is  net  apparent  thetthe  complainant  has  tworemediesf 
(Mithe  contrary,  the  Complainant 'expressly  charges  that  his  rem- 
edy at  laiir  is  inadequate.  It  is  also  said,  that  the  order  referred  to, 
bad  the  effect  of  an  election  to  proceed  at  law.  Not  se— it  was 
Biorad  hf  the  reepondent,  and  granted  at  his  iustatice ;  the  eon»- 
pkiMnt  dUs0  nothing.  If  this  was  a  case  in  which  the  doetriae  of 
-olactieB  applied,  then  we  hold,  that  under  oor  practice  the  eoa- 
pbunaat  was  not  held  to  elect  at  the  first  term.  He  was  eotilM 
to  elect  as  he  did  elect,  afterwards  to  proceed  in  eq«lfy  by  dia- 
vknog  his  common  law  action,  filing  a  replication  to  tha  aaswer, 
aad  aaking  for  a  iieariag.  Our  practice,  indeed,  has  been,  whore 
a  bfll  ia  filed  ancillary  to  a  suit  at  law,  and  at  the  same  time  prayiag 
IKr  loliaf  as  aa  original  biH,  to  permit  the*suit  at  law  and  die  hill 
aa  ho  hoard  together,  and  to  allow  a  decree  to  detemine  both ;  ao 
:  tbofo  is  error  in  tho  loeodl,  oo  llM  first  ground. 
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Whether  the  Court  had  jurbclictioD,  or  wbe^er  there  was  eqvky 
enough  in  the  bill  to  retain  it  and  order  a  hearing,  came  piufieiiy 
ap,  as  I  have  stated,  on  the  hearing  of  the  coonplaiBaat's  rule;  and 
to  that  question  I  now  address  mjseif. 

|S.]  The  allegations-  in  the  UU  are,  that  the  principal  dkhler 
Mng  solvent,  property  enough  of  his  to  pay  tlie  debt  was  levied  as 
and  seized  by  the  officer ;  and  that  the  creditor  giving  time  to  him, 
without  the  privity  or  consent  of  the  surety,  ordered  the  levy  to  be 
dismissed,  and  the  property  to  be  released  ;  afterwards,  the  priii* 
cipal  having  become  insolvent,  the  property  af  die  surety  is  aeissd 
aad  sold.  Now,  was  not  the  surety,  in  this  case,  discharged  by 
the  act  of  the  creditor  1  aad  if  so,  was  not  that  sale  iUegal  and 
▼Old  1  We  think,  clearly,  he  was  disdiarged,  and  the  sale  was 
iUegal  and  void.  The  doctrine  as  to  what  will  or  will  not  discharge  a 
surety,  is  distinctly  settled  in  the  books.  Jl^hre  indmlgemee^  unless 
given  upon .  a  new  an<l  distinct  coasideratita,  or  unleia  given 
under  such  a  binding  obligation  as  precludes  the  creditor  fraoi 
pursuing  his  remedies  on  the  debt,  will  not  discharge  the  aorety. 
Mere  fothearamce  to  me  or  to  call  upon  the  principal  for  ike  maMy, 
will  not  discharge  the  eurettf;  for  such  forbearance  may  be  beneS- 
cial  to  both  parties.  If  the  delay  be  the  result  of  frauds  the  surety 
will  be  exonerated.  3  CaU  A.  69;  1  Galluon  R.  33;  2  Jmkm.  CL 
JL559;  6  Binn.  R.295;  7  Johns.  R.  336;  13  id.  174 ;  15  «2. 433; 
17  id.  364 ;  10  East.  £.  36;  6  Vesey  R.  734 ;  1  Bfis.  ifPml.  ML  419. 

But  if  the  creditor,  by  agreement  with  the  principid,  withoaC 
the  concarrehce  of  the  surety,  raries  the  terms  of  the  eemirari^  90^ 
hj  enlarging  the  time,  or  does  any  act  hy  which  the  swreiy  t»  iw^nreit 
and  his  risk  increased,  he  is  discharged.  KPby  R.  397  ;  1  Cmines 
Cas,  1 ;  10  Johns.  R.  160;  10  tii.  567;  3  Binn  IL  528  ;  6  fil.200; 
2J6/ims.Ch.R.559;  2  Desauss.  Ch.  R.  250 ;  3  »J.  M4.  This  T«la 
is  founded  upon  the  rights  which  the  aurety  has  ia  die  ixmtract ;  ha 
is  hound  according  to  its  terms  and. not  otherwise. .  His  coatmeC 
aa  to  pay  if  his  principal  does  B<it ;  but  it  lb  not  to  pay  if  tlie  crad- 
kor  shall  make  new  arrangements  with  the  priacKpa],  amoutiagle 
a  new  ccsitract,  or  in  variation  of  the  old  contract.  In  aquiiy  aad 
aft  law,  if  the  creditor  does  any  act  which  is  prejudicial  to  the 
•UMty,  or  which  increases  his  risk,'  he  forfeiu  the  right  of  Iwldiag 
the  surety  to  the  obligataoos  of  a  guarantor  of.  the  debt.  It  is 
gready  prejudicial  to  the  surety  for  the  creditor  to  pat  it  eat  af 
his  power  to  sue  or  pursue  the  principal  He  'has  a  riglit  la  ge 
into  equity  to  compel  him  to  put  the  debt  in  suit,  wMablas  4 
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do  if  he  has  prolonged  the  time  of  payment  by  A  new  contract,  or 
has  bound  himself  not  to  sue.  It  is  the  clearest  and  most  manifest 
equity,  that  the  creditor  shall  not  carry  on  any  transaction  with  the 
principal,  without  the  privity  of  him  who.must  necessarily  be  con* 
cemed  in  every  transaction  with  the  piincipaL  '*You  cannot 
keep  him  bound  and  transact  his  affairs  (for  they  are  as  much  hit 
M  your  own,)  without  consulting  him."  Lord  Chancellor^  in  Reei 
^B.  Berrington^  2  Yesey  R,  543.  These  doctrines  and  reasonings 
applv  more  particularly  to  the  relations  subsisting  between  the 
ereditor  and  the  surety,  before  judgment ;  the  rule  is  more  stringent 
against  the  creditor  in  cases  where  he  has  converted  his  claim  upon 
the  principal  into  a  lien,  as  in  this  case.  Here  the  creditor  has  a 
perfect  lieu  in  his  judgment ;  by  our  statute  it  binds  from  its  date. 
It  may  be  taken  as  a  well  established  rule,  that  where  a  Ken  }b 
ftxed,  any  act  of  the  creditor  which  discharges  that  lien,  without 
the  privity  of  the  surety,  discharges  him.  2  Det\  Sf  Bat,  Eq.  R. 
lia;  2  t^  90 ;  1  J,  J.  Marth.  582  ;  8  Sergt.  Sf  Rawh  452 ;  6  Gill 
^Joh^.  /L157;  3  Wend.  24;  1  Munf.  R.  269;  2  Vetey  R.  540^ 

In  the  case  before  us,  not  only  is  the  lien  fixed  by  judgment,  b«t 
a  levy  wa^  made,  and  the  means  of  satisfaction  in  the  hands  of  the 
creditor.  He  dismissed  the  levy  and  discharged  the  means  which 
he  held  for  the  payment  of  the  'debt ;  not  only  so,  but  gave  time 
to  the  principal,  before  the  expiration  of  which  the  principal 
became  insolvent.  Who  shall  say  that  these  acts  are  not  to  the 
iajury  of  the  torety  1  By  retaining  the  levy,  the  debt  would  have 
been  paid  by  the  principal ;  by  releasing  it,  it  falls  upon  the  surety. 
That  in  the  injury  done — ^the  measure  of  it  is  the  whole  amount  of 
the  debt-nHQo  greater  could  have  been  brought  upon  him.  Who 
ehatt  say  that  he  is  not  discharged  ]  A  plainer  case  was  never 
taroagbt  before  a  chancellor. 

Diamissiog  a  levy  is  an  extinguishment  of  the  lien,  so  fiur  as 
other  aad  junior  liens  are  concerned ;  it  is  a  fraud  upon  younger 
jadgment  creditora.  5  HiU  N.  Y.  iZ.  377;  2  id.  364;  II  Jbkms.  R. 
lia;  17  fJ.  974 ;  4  Wend.  332  ;  5  Conn.  R.  392.  A  levy  ts  a  sat- 
iafiictioa  of  the  execution,  so- far  as  to  threw  upon  the  plaintiff  the 
fanaden  of  proving,  either  that  it  was  insufficient,  or  that  the  pro- 
ceeds were  applied  to  the  satis&ction  of  son^  prior  lien,  or  that 
it  was  otherwise  rendered  unproductive,  without  his  fault.  Anw 
^B^iOey^lBmHeyS.  a  R.  140,14,2.  _ 

If  theea  proporitions  be  true  as  between  liens,  their  applfe« 
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is  easy  to  the  case  of  a  creditor  holding  a  judgment,  levied  upon 
tbe  property  of  the  principal  and  his  surety — in  short,  to  the  case 
before  us.  If  this"  dismissal  of  a  levy  is  the  extinguishment  of  a 
lien,  if  a  levy  is  a  satisfaction,  then,  surely,  in  this  case,  where 
there  was  a  lien,  levy  and  dismissal,  the  surety  is  damnified  and 
discharged.  In  the  case  of  BulIU*s  ex.  vs.  Winsiaiu,  1  Mvnf.  R,  269, 
the  Court  of  Appeals  of  Virginia,  declared  the  surety,  Winston, 
discharged,  on  the  ground  that  the  creditor,  who  held  a  judgment 
against  the  principal,  had,  by  letter  addressed  to  the  sheriff,  couo- 
termanded  an  execution  which  was  proceeding  against  the  prin- 
cipal, without  the  privity  of  the  surety,  who  was  a  co-defendaotr 
In  Cooper  if  Arrington  vs.  Wikox,  2  Dec.  Sf  Bat.  Eg.  R.  91,  wh^ 
indulgence  Was  granted  to  the  principal,  after  judgment  against 
him  and  the  surety,  the  Supreme  Court  of  North  Carolina  held 
the  surety  discharged)  Judge  Gaston  {magnus  vir  et  renerahUe 
nomen)  saying,  "  If  the  creditor  does  any  act  for  the  ease  of  the 
principal,  without  the  privity  of  the  surety,  by  which  the  surety  is 
injured,  (or  exposed  to  injury^  that  act  may  be  laid  hold  of  for  the 
surety's  relief."  In  the  case  of  the  CommontDealth  vs.  Miller,  8 
Serg.  If  Rawle  R.  453,  the  Supreme  Court  of  Pennsylvania  held, 
that  there  is  no  clearer  rule  in  equity,  than  that,  when  the  creditor 
has  the  means  of  satisfaction  in  his  own  hands,  and  chooses  not  to 
retain  it,  the  surety  is  discharged.  Thede  cases  from  Virginia, 
North  Carolina  and  Pennsylvania,  are  all  leading  cases,  and  were 
cases  where  there  were  judgments  against  principal  and  security. 
[3.]  They  recognise  fully,  that  the  relation  of  principal  and  surety, 
vrith  all  the  rights  of  the  surety,  continues  afVer  the  judgment.  la 
the  Pennsylvania  case,  the  court  say,  "  th^  doctrine  that  the  rela- 
tion of  principal  and  surety  ceases  afler  judgment,  heu  nofornndm* 
tion  either  in  law  or  reason,**  It  is  true  that  the  evidence  of  the 
original  debt  is  extinguished  by  the  judgment;  that  is,  merged  ia 
the  higher  evidence  of  indebtnient — the  judgment.  But  the 
contract  continues;  and  so  do  the  rights  of  the  surety  under  it, 
continue.  I  agree  in  the  opinion  of  the  Supreme  Court  of  Peno- 
sylvania,  that  the  contrary  doctrine  has  no  foundation  in  law  or 
reason.  In  addition,  our  statute  authorizes  the  surety  to  make 
special  defence,  and  to  have  the  ^dgmeut  entered  against  him  at 
surety,  and  upon  paying  off  a  judgment  against  his  principal,  to 
enforce  it  against  him  for  indemnity ;  thus  recogjiising  the  relatioB 
of  principal  ancT  surety,  after  judgment  againal  both.  Prmn^ 
461,436,609. 
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It  is  objected,  however,  that  by  our  statutes  just  referred  to,  the 
surety  is  protected,  in  this,  that  he  may  at  any  time  step  forward 
and  pay  off  the  judji^ment,  and  at  once  indemnify  himself,  and 
therefore,  he  ought  not  to  be  discharged.  This  right-^that  is,  the 
right  of  being  subrogated  to  the  position  of  the  creditor  upon 
paying  the  debt,  existed  by  the  general  law,  before  our  statutes. 
They  only  afford  him  cumulative  i*emedies.  It  has  never  been 
held  in  equity  or  at  laiV,  that  tha  surety  must  pay  the  debt  before  he 
can  avail  himself  of  the  acts  of  the  creditor  in  discharge ;  if  that 
were  the  law,  I  do  not  see  how,  in  any  c^se,  any  act  of  the  creditor 
would  discharge  the  surety.  He  woliPl  in  every  instance  be 
turned  over  to  his  right  to  pay,  and  be  subrogated ;  it  would  be  in 
all  cases  a  sufficient  response  to  his  demand  for  relief  that  he 
might  have  paid  the  debt.  This  doctrine  would  repeal  all  tl^e 
law,  and  turn  into  contempt  all  the  learning,  now  so  much  abound- 
ing in  the  books,  relative  to  the  rights  and  obligations  of  principal 
mod  surety.  The  surety  has  a  right  to  insist  upon  the  terms  and 
cooditiions  of  his  contract;  by  that  he  is  liable  to  the  creditor;  but 
not  liable,  if  by  his  act,  without  his  privity,  fnjury,  or  loss,  or 
liability  to  loss,  or  increased  risk  accrues  to  the  surety.  He  may 
pay  up  the  debt,  and  be  subrogated  to  the  rights  of  the  creditor 
against  his  principal ;  but  he  is  not  hound  to  do  this.  Pain  veu. 
JPackard,  13  Johns.  11.  174. 

It  only  remains  to  inquire  whether  the  surety  could  avail  himself 
of  the  gi*ounds  of  discharge  set  forth  in  this  bill,  at  law.  W^ 
think  he  could  not.  Before  judgment,  his  discharge  may  be 
pleaded  in  an  action  against  him.  Before  judgmMt,  unless  under 
special  circumstances,  he  could  not  come  into  equity,  because  his 
defence  would  be  adequate  at  law.  After  judgihent,  his  relief 
can  only  be  full  and  complete  in  equity.  The  .judgment,  by  the 
release  of  the  levy,  is  not  void,  but  voidable,  and  can  be  vacated 
only  by  a  judgment  of  the  court.  At  law,  I  do  not  see  but  that 
the  title  of  the  defendant  in  the  action  of  trover  must  prevail. 
Besides,  the  complainant  in  the  bill  goes,  not  for  the  property,  but 
he  goes,  as  we  think  he  has  a  right  to  go,  for  its  value  at  the  time 
of  the  sale,  with  hire.     The  property  may  have  been  greatly 

injured it  was  perishable — he  therefore  demands  an  accounting 

on  the  part  of  the  creditor.  To  this  end  the  law  would  give  him 
no  adequate  remedy.  In  the  cases  which  I  have  reviewed,  where 
judgment  was  open  against  both  principal  and  surety,  the  pro- 
ceedings were  in  chancery.  '^■" 

Let  the  Judgment  of  the  Court  below,  be  reversed. 
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No.  40. — John  Gibbons,  plaintiff  in  error,  r#.  Matthbw  B.  Mo- 
Comb,  ex'r.  of  Samuei.  B.  McComb,  defendant  in  error. 

[1.]  Ab  affidavit  of  the  party  aQ|)ea]i]ig,  **tbat  be  ia  unable  to  give  aecnrilj,'*  without 
alleging  that  his  inability  ia  **  owing  to  his  poverty"  is  not  a  sufficient  compliaoee 
with  the  act  of  1842. 

MQtion  to  dismiss  appeal.  Before  Judge  Hill.  Id  Coweta 
Superior  Court     March  Term,  1847. 

The  grounds  of  this  motion,  and  the  facts  of  the  case,  are  fuBy 
stated  in  the  opinion  delivered  by  the  Supreme  Court,  to  which 
the  reader  is  referred. 

EzzARD,  for  the  plaintiff*  in  error. 

• 

1.  An  appeal  bond  to  be  giren  by  the  party  appealing,  is  not 

indispensably  necessary.  The  Judiciary  Act  of  1799,  {Prhee 
426,)  authorizes  either  party  to  appeal  as  matter  of  right,  by 
paying  cost  and  giving  security.  Where  bond  is  given,  it  can  only 
be  necessary  to  bind  the  security ;  and  where  no  security  is  given, 
there  need  be  no  bond.  But  if  the  Court  below  had  deemed  a 
bond  necessary,  it  ought  to  have  then  allowed  it  nunc  pro  itme. 
The  party  having  done  every  thing  required  of  him  by  the  statute, 
he  ought  not  to  suffer  for  the  negligence  or  default  of  the  derk. 

2.  We  contend  that  the  affidavit  is  sufficiently  full.  The  defend* 
ant  swears  thatf^e  is  unable  to  give  security,  which  necessarily 
implies  that  it  is  owing  to  his  poverty.  The  court  will  not  requite 
that  the  affidavit  of  a  party  shall  be  in  the  precise  language  of  the 
statute;  the  substance  will  be  sufficient.  Moreover,  this  is  a  rem^ 
dial  statute. 

O.  Warner,  for  the  defendant  in  error. 

The  appeal  was  not  entered  according  to  the  act  of  1799.  The 
affidavit  cannot  aid  the  defence.  The  act  of  1842  authorizes  a 
party  to  enter  his  appeal. ^  without  paying  costs  and  giving  security, 
by  filing  the  requisite  affidavit;  the  affidavit  is  in  lieu  of  the  costs 
and  security.  That  is  the  object  and  effect  of  the  affidaTit,  and 
nothing  more. 

But  the  affidavit  is  not  in  compliance  with  the  act  of  18it. 
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It  does  90t  sute  thai  **  oncipg  m  bip  poverty ''  die  plaintiff  in 
error  **'  is  iiBabl^  to  fir^  the  fecurity  «fk  bow  required  by  !«#  ifi 
cyieaof  appeaL'* 

Tbe  act  of  1842  clearly  define  wbat  tbe  affdairic  Aall^xnitam. 
Ilis  an  aftmative  al^atute^ 

The  jule  is,  that  if  ati  affinaadve  ttatnte  direcli  a  tktBg  t^'be 
done  io  a  certaip  mamiery  that  thing  shall  not  be  done  in  any  other 
manner.  6  Damt  4&r.  d93.  When  a  statute  directs  what  muet 
be  pleaded,  the  plea  most  be  in  the  words  of  the  statute.  A.  6<M^ 
60,4. 

^  As  to  the  safficieneyof  the  affidavit,  see  Cabhyn.  Fmrct^if  Bre- 
dert,  OAJa.R.  (N.  S^J  46a;  j>ia£per  vs.  iVe&iJu2, 9  Porier^JL^lS; 

h^  order  to  entitle  a  party  to  appeal,  the  statsite  Aould  be  com* 
plete^r  oompUod  with.  JExforie  l4afar£€,  ^  Cjmqmi  JL61^  ^ptui* 
S^dMM.t^.eO;  4  WeiuLB..^Z\  I  U.S.  Dig*  ISQt. 

His  Honenr,  Hiram  WijUfEK,  hmving  beea  origiiiaUy  of  gwinest 
in  (Ima  cause  |n  the  Court  below*  gave  no  opitttoo. 

By  the  jap«rt.-*LvittKVi».  J.,^eliveriBg  the  opiinon. 

Xh^  4^ftiidMt  vsk  Mtu  recpverod  of  the  pkiintiff  in  error,  mm 
thopsad  doll«r%  ji^  the  Soperior  Couot  of  Cosv^t*  Gouty. 
Wilbin  four  days  from  the  adjournment  of  tbe  Comt,  Qibbom  pg*. 
■emed  kinself  et  the  desk's  eS^^^iiud  aU  oosip  tM  h«d  acened 
in -die  ceee«  a|id  pmyed  an  appeal,  baTipg  fitod  the  following 
sflBdnvit,  to  yfk^  <'PerBOM%  ea»e,belbi9ei»e».Jo]|9i^  Gibbov^  who 
baiyg  dnly  sworsy  deposetb^aad  siMih.-  that  bo  is  admed  md .  be- 
l«9ye«»  that  be  has  .good  cause  of  appeal^  andtbia  b^  is  wabie  ie 
give  security  on  eateiing  tbe  same," 

At  a  inbaequeot  term  of  the  Couit,  %  asotion  wsa  mode  and  aoe- 
teined« to  diswiss  this  appeal,  upon  the  groood.tbat  itbad  noi  been 
jBHiaiedin  terms  of  tbe  low;  and  upon  il^is  judgment  o£  tbe  Court 
belMTr  this  wijt  9^  ertor  is.  predicated. 

Tbe  Judioary  Act  of  1799  provides, "  that  in  case  eitber  party  [1^ 
afanll  be  dissalisfie^l  wi4;b  |Lbo  verdict  of  tbe  |ary,  then  and  in  at 
such  cases  either  party  may,  within  four  days  after  tbe  acyoum* 
n^jH  of  the  couit  in  wbicb  vidl^irerdict  was  obtained,  enter  an 
appeal  in  tV  cWdLfs  4)fice^.au^  eonrti  (sn  mattes  efrigbt,)  ant 
if  enck  vMwfr^>«libe  #bCffDtd  iit  ihe  faMor 
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the  dntj  of  the  clerk  thereof  to  transmit  such  appeal  to  the  clerk 
of  the  Superior  Court  of  the  county  in  which  such'y^nlict  shall  ht^ 
obtained,  who  shall  enter  the  same  on  the  appeal  docket,  which  appeal 
shall  be  admitted  and  tried  by  a  spedal  j«^.  Prohided,  the  person 
or  persons  so  appealing  shall,  previous  to  obtaining  such  appeal^ 
pay  all  costs  which  may  have  arisen  on  the  former  triaH,  and  girt 
security  for  the  eventual  condemnation  Tiioiiey,  **  except  executors 
and  administrators,  who  shall  not  be  liable  to  give  such  security/' 
Prikce  A2G. 

In  1842  the  legislature. passed  a  statute,  intended  as  appears  from 
its  preamble,  to  enable  parties  plaintifft  or  defendants  iti  any  court 
of  this^  State  to  appeal  without  paying  costs  aind  giving  security, 
as  required  by  the  Judiciary  Act  of  1799.  It  is  in  these  words : 
^  that  from  and  after  the  passing  of  this  act,  When  any  party, 
plahitifr  or  defendant,  in  any  suit  at  law  or  in  equity,  hereafter  to 
be  commenced  in  any  of  the  courts  of  this  State,  where  the  paity 
cast  shall  be  dissatisfied  with  the  decision  and  shall  be  unable  to 
pay  <508ts  and  give  security,  as  now  required  by  ktw,  if  Such  party 
will  make  and  file  an  affidavit  in  writing,  that  he  or  Ae  is  advised 
and  believes  that  he  or  she  has  a  good  cause  of  appeal,  and  that 
owing  to  hia  or  her  poverty  he'  or  she  is  unaUe  to  pay  tb^  cost  and 
give  security,  as  now  required  by  law  in  cases  of  appeal,  such  party 
shall  be  permitted  to  appeal  without  the  payment  of  cost,  and 
without  giving  security,  as  heretofore  practised  in  diia  8t$tQ.'* 
ifii«cU.  600, 601. 

Some  objeetions  were  made  as  to  the  form  of  <6fiterin|^  Mb 
appeal ;  but  the  party  having  paid  all  costs  that  had  acemed,  mod 
filed  his  affidavit  claiming  this  right  within  the  tiftie  preacribed 
by  law,  and  the  clerk  having  entered  the  ease  on  the  appeal  doek«t, 
we  should  under  tlie  ibrmer  adjudications  of  thia  Court,  have  sos- 
tained  the  appeal,  considering  the  defect,  if  any  existed,  as  anaod- 
able.  But  the  maift  question  to  be'  deteitnined  »,  whether  the 
affidavit  of  the  defendant,  swearing  that  he  is  *  unaHe  to  give  eeem* 
fity;*  whhout  awigning  any  reason  therefor,  is  a  suhetrintlil 
compliance  with  the  act  of  1848,  passed  for  the  l>enelit  of  indigeid 
persons^  and  which  requires  the  party  to  make  oath,  that  meimgto 
kis  poverty/  he  is  unable  to  give  the  security  required  hy  knc  in  cam 
qfappeaL 

We  think  that  the  affidavit  is  fetally  defective  ia  two  parttcukn. 
It  should  not  only  declare  that  die  inabiHty  «f  Ana  patty  tf  •wtmf  l» 
poverty,  bui'that  he  is  loiable  to  give  fiio  seeuritj  fofuktd  ty  Aiia 
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in  caset  of  appeal,  which  ia,  as  we  have  Been,  for  the  eventual  can- 
JmmtiMtintmomy;  for  ^w  pavty,  aldMug^  poor,  wg^  be  tUe  lo 
gm  secaritj  ibr  tlri»ob|e(St,  wad  yet  not  b0.dble  tb  doao  fee  Bome- 
thing  more  onerous. 

That  the  omission  to  aver,  that  owing  to  hU  porerttf  ho  was  una- 
ble to  give  the  security,  &c.,  is  incnrable  and  ruinous,  may  h6 
readily  and  concliuuvely  settled,  by  itM^uiriog  whether  the  usability 
of  tke  psrty  nust  B^oessarily  arise  inrnt  bis  powerip  and  from  no 
other  cause ;  for  if  this  be  true,  then  to  make  oath  that  he  is  utiable 
to  give  secority^  Is  the  saqie  as  to  swear  that  he  is  unable  to  do  sd 
on  aacooBt  of  his  poverty.  Biu  it  is  not  true  that  one's  iBability  to 
appe^  BHist  always  originate  in  poTefty*  aad  eaatiot  arise  from  any 
other  eattae.  A  man  miglkt  be  rich*,  find  owing  to  bis  wstiit  of  pop- 
ularity, or  tl^e  gdiousness  of  his  cause,  he  might  find  no  pne  who 
would  assist  him  to  continue  the  litigation. 

Besides,  he  might  reside  beyond  the  jurisdiction  of  the  court,  or 
tQ  avoid  a  ntoiFory*  reftiove  his  property  out  of'  tiie  Kinila  of  tho 
Stuto;  and  owing  to  this,  be  ktmsolf  mi ght  bo  uaable  aad  ittfwit> 
ling  to  take  the  oath  prescribed  by  the  statute,  and  all  others  would 
Mibi^lo  intorpoae  botwaen  htm  and  tbe  dfemgor  to  whicb  'Ifiey 
waald  a«bjaet  tbeaiaelves  by  becoBsiag  him  aacunty.  Wo  appna- 
bead  tkafc  ift  waa  aot  to  provide  against  an  exigency  &e  ibis  that 
tha  act  of  1848  sras  passed. 

One  of  tbe  beat  JBoaas  of  testiag  ibe  proper  ooBstruotton  of  si 
dUaait,  ia  to  sal^eot  the  pity  to  a  proaecution  fer  peijory  on  i% 
Sappoee  Mr.  Gibbons  were  indicted  upon  this  oath,  and  the  assign* 
I  iba  testimony  waira^  tfaait  bo  wafrpoasosaad  of  oonsidorable 
ft  real  an^pcfersonalveidiot  wilbia  or  wilkont  tbo  finnls  of 
dto  conntj  or  State  wbava  tbo  eanae  was  panding,and  tbe  avidttien 
waa  to  go  no inrtber,  oouU  dwrebe  a eoavietion  f  Smoly no^; 
fbraft  tlna  nigbt  ba  trno)  and  st^  tbodefandant  not  be  gniky  of  ftJa^ 
bood  in  swearing  that  he  waa  unablo  net^mrikeUm  to  grve  security. 

It  woaM  seem  to  be  manilnst  tberefbre,  i^t  the  oatb  does  Hot 
conform  to  tbe  act.  And  we  doobt  not  bttL.that  the  assembly,  in 
fidmitting  jmggtjr  aa  tho  only  excuae  for  ^pensiog  With  security, 
intandod  carefiilly  to  csrcftide  any  of  the  odier  cames  to  which  I 
bave  referred,  as  well  as  otbers  whioh  might  be  suggested. 

Thn  jodgmant  of  the  €oort  below,  and  so  it  is  ordered  and 
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No.  H.-^lmJOAm  Pmchal,  mim*r.  de  hank  nm,  of  SvmiosbXSabl- 
«oif,  deooMod,  pteiattfT  fai  ofetor,  m.  Wbaiah  Datm»  defmhuH 

m  error. 

[1.]  Wbf*  tbf  Court  charged  the  jury  on  as  ajwamptioa  qf  iiicts  wbieh  did  not  eskt, 
as  wliere  the  eoutt  told  (hejorj  thej  might  look  vUo  the  fati9i  to  aacertaih 
wlwAor  Aora  Imd  boeu  •  dIetHbatiMi  of  afl  hntstatbV  prftperty,  wb^ii  thefe  wat 
^mm^mch  4ittnkmlimt  keld,  that  owli a  oh«^  to  te  JMQr «m 


[S.]  Aa  gdniiiwtrator  de  hamt  utm  ts  oalj  entitled  to  recover  each  goods  and  chetteh 
of  the  intestate,  as  mnahMQ  in  specie,  In  the  hands  of  the  Ibrmer  administratif, 
OMidtfMBtBnd,  and  eapdbfc  of  beiag  UMMified  ae  the  propafty  <if  iIm  iuWililgb 

p.]  Whw^aneAniniBlfatrix,  in  her  Jndbidnal  eapnaity,  said  a  negfa  telongiag  If  fbb 
estate  oC  on  ialestaie,  md  deUvared  possaesiqn  thereof  to  the  purchMer:  Md, 
that  the  poMession  of  the  purchaBer  was  odverMt  to  the  title  of  the  legal  repie- 
sentatlve  of  the  inteftata*s  estate ;  and  that  the  statute  of  limitations  would  pA»- 
tect  the  purchaser. 

Trover  fer  ft  idatv.  Tried  oa  the  mppeiL  Before  JvdgeFMfXDw 
Ib  Menroe  Superior  OoorU    Mardi  Term/ 1847. 

Tbe  •otiott  wm  bitmgfat  hj  the  plaintiff*  in  .eivor,  againie  the 
derteodant  in  exror.  returnable  to  Monrpe  Inftrior  CohtC,  Decciber 
Term,  1844.     '£kd  defendant  pleaded  the  ttaUite  of  Hni««ikNii^ 

It  appeared  upon  the  trial,  that  the  slaiFO  Jtfn,  the  snhject  of  the 
Bolt,  was  the  priipeiij  o£  the  pl^ntifT's  inCeatate,  at  the  time  ef  his 
dea^,  and  eame  to  the  handa  of  A^ldred  CarllOB,  oa  hia 
iftratnx. 

it  appeared  alae^  by  pvoof  of  thM  admisaieM  ef  cb«>  j 
tfiat  he  pwrchaaed  the  negro  Jim  of  the  ami  Mildrad  Cmtkom,  it 
private  sales  that  he  hlkd  consalted  ao  altertiej  iovcfakif  ihe  tUa 
to  Jim»  and  that  the  attomeyiiad  fivett  it  as  his  epiokm  Shaft  Mn. 
€arkan'«  title  was  good,  and  that  he  detemned  to  bsiy  andTlsk  il. 
He  gave  six  hundred  doUanrfor  Ihe  negro. 

One  of  the  witnesses  testified,  that  the  negro  Jim  waa  worth 
jsrm  hundred  dollars,,  at  the  tioM  of  defendant's  puvehaee. 

The  letters  of  administration  de  hmUnm  of  pUdntiir  in  < 
being  jsubmitted  in  eridence,  he  proved  demand  aad 
1844,  as  evidence  of  coDrersion,  and  cksaed. 

On  the  part  of  the  defendant  in  error,  the  bill  ef  erie  from  Mil- 
dred Carlton  to  himself,  conveying  the  negro  Jim  t»  Um,  m  MM, 
was  then  submitted  in  evidence,  and  is  as  follows: 

^Georgia,  Wilkes  County.     Received  of  William  DaTis,  the 
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pMchal,  adli'r.  «t.  Dttvis. 

Mim  of  six  handred  dollars,  in  fuU,  for  the  purchase  of  a  negro  man 
liained  Jim,  aboul  twentj-eight  years  of  age ;  the  right  and  title 
ef  said  negro  man,  I  do  forever  warrant  and  defend  imto  the  said 
William  Davis,  against  the  claim  or  claims  of  any  persons  whatso- 
ever, h^  witness  whereof^  I  have  hereunto  set  my  hand  and  seal, 
this  9th  December,  1834.  her 

Attest,  MiLBRED  H  Carlton. 

PfliLEMOJf  Bird,  mark. 

WiLLUx  P.  Jones." 

After  lo'gament,  the  Couct  below  charged  the  jury  substantially 
SEB  foHowB : 

^'  This  is  ah  action  brought  by  Isaiah  Paschal,  as  administrator 
of  Spencer*  Carhon,  deceased,  against  WiHiam  Davis,  te  recover 
the  value  of  a  negro  man  slave,  named  James,  or  Jim.  The  issue 
for  you  to  try,  is,  whether,  at  the  time  this  suit  was  connnencedi 
this  negro  was  the  property  of  the  estate  of  Speneer  Carlton, 
sleeeased. 

''It  wiH  be  proper  for  you  to  consider  all  the  facts  and  circura- 
eCaacee  whieh  have  been  developed  by  the  evidence,  to  enable  yoa 
te  come  lo  a  satisfactory  conclusion  upon  this  question.  Yon  may 
look  to  die  ftkcts  to  ascertain  whether  Mildred  Carlton,  the  widow 
of  the  deceased,  bad  not  appropriated  this  negro  to  her  own  uee, 
ts  a  portion  of  her  distributive  share  of  the  estate  of  her  deceased 
husband,  aad  whether  she  did  not  (as  such  distributee)  dispose  of 
llto  said  negto  to  the  defendant.  If  you  shall  so  believe,  from  the 
•videaee,  yoa  will  find  for  the  defendant;  for  although  the  letteie 
of  administration  to  the  plaintiff,  aare  general  in  their  terms,  yet 
the  evidence  shows  that  he  is  only  administrator  de  bonis  non,  and 
as  aneh,  he  cannot  claim  or  receive  any  thing,  but  those  goods, 
chattels,  rights  and  credits,  which  remain  in  specie  in  the  hands  of 
tbm  fotmer  administrator  unadministered,  and  are  capable  of  being 
idoMified  as  the  property  of  die  first  testator  or  hitestate. 

**  The  defendant  relies,  also,  upon  tire  statute  of  Hmitcdons. 
The  fM«te  of  MautatioDs  commences  to  run  as  soon  as  there,  is 
odfotno  posssssiop,  provided  there  be  a  person  in  being  capable  in 
law  to  Msert  the  title.  In  this  ease,  Mildred  Catkon,  in  January, 
2823,  becuDO  the  administratrix  upon  the  estate  of  her  deceased 
kusband,  Spencer  Carlton,  and  had  possession  of  the  negno  till  the 
Mi  day  of  December,  1834,  aft  which  time  she  ceoveyed  him, 
oiiBoUiMly^  to  the  defeadoHt ;  Mia.  GarlMi,  still  in  life,  aad  dieael* 
'  Ao  amte.    la  llio  optuion  of  *e€o«rt,fho  tir* 
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Faflcbol,  adm^r,  «*.  Davis. 

aod  pOfBcssion  of  the  ilefeiidaiit  beeame  adverse,  opoo  the  aaU  to 
hiro,  bj  Mildred  CarHoo,  whether  she  sold  to  him  as  adnusiatf»> 
trix,  or  in  h^  lodiTidoal  capacity,  if,  therefore,  you  believe  the 
evidence,  you  will  find  for  the  defendant." 

To  which  charge  the  plaintiff,  by  his  coimsely  excepted,  aid 
alleged  that  the  same  was  erroneous. 

1.  Because  the  Court  charged  the  jury  on  an  assumptioo  of  facta, 
which  plaintiff's  counsel  insists  were  not  in  proof,  to  wit:  that  the 
juiy  might  look  into  the  facts  to  ascertain  whether  Mildred  Carkon, 
(fa^  widow  ef  the  deceased,  had  not  appropriated  the  negro  to  her 
own  use,  as'  a  portion  of  her  distributive  share  of  the  estate  of  her 
deceased  husband ;  whether  she  did  not,  as  auch  di^^butee,  dis- 
pose of  the  said  negro  to  the  defendant,  when  pkuntifF'a  counael 
insists  that  there  was  no  evidence  direct  or  presumptive,  that  there 
had  been  a  distribution. 

2.  Becaobe  the  Court  erred  in  charging  the  juxy  that  the  plaintUT, 
'  as  administrator  de  bani^  na»,  could  not  claim  or  receive  «ay  thing 

but  those  goods,  chattels,  rights  and  credits  whic^  remained  in 
specie  in  the  hands  of  the  former  administrator,  ttnad«uniatered» 
an4  are  capable  of  being  identified  as  the  property  of  the  ^i[ii 
testator  or  inteetate;  when  plaintiff's  counsel  insisted  that  than 
could  be  no  administralion  of  land  and  negroes  ef  the  intoatite, 
without  an  order  of  court  for  the  sale,  so  as  to  pUoa  it  eat  of  tha 
power  of  the  administrator  (2e  bamit  turn  to  recetva  thenu 

3.  Because  the  Court  erred  in  charging  the  jury  faom  tha  fails 
in  proof,  that  the  possession  in  the  defendant  beeame  mdiftn^  oa 
the  sale  to  him  by  Mildsed  Carlton. 

McDonald  for  the  plaintiff  in  error. 

The  defim^uit  purchased  at  private  sale,  from  the  preview 
administratrix,  knowing  the  negro  to  beloag  to  plaiatiffs  iataatatai 
and  that  administratrix  was  selling  without  an  onler<»f  coaiC  He 
set  up  this  purchase  in  defence,  pleaded,  the  statute  of  KaaitatieaSt 
and  insisted  that  plaintiff  in  this  case  being  admioistzator  Jk  httm 
non,  could  not  recover  property  sold  by  the  previous  adtniniatratWi 

The  plaintiff  contends  that  the  sale,  under  the  ciicuaataaea^ 
did  not  pass  the  title. 

.  In  England  it  has  been  held,  that  if  an  executor  or  a&aiaiatraftov 
alien  die  asselv  fer  his  own  use,  in  eoUuaiaa  with  the  i 
asaeU  wiU  ba  conaidered,  at  all  events  ia^afaitf^asi 
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aiKl  will  consequently  paaq  aa  sucii  to  the  aJministrator  de  honis  non. 
Wiliianu  wi  Ex,  656.  In  England  the  administrator  had  atUhorky 
to  sell  unquestionably.  Though  the  authority  cited  sayt^^'^a^  €M 
events  in  equity,^  there  can  be  no  question  that  if  the  sale  were 
fraudulent  or  collusive,  it  waa  void  at  law,  for  no  title  founded  in 
fraud  could  pass.  But  the  grant  of  administration  in  this  State 
does  not  vest  the  administrator  to  sell  all  the  chattels  of  bis  intes- 
tate, as  in  England.  So  far  fl'om  it,  our  statute,  which  is  controlling, 
ileclares  -that  no  administrator- shall  be  allowed  to  sell  any  slave  or 
akves  belonging  to  the  estate  of  his  intestate.  Prince  234.  Here 
18  an  expreas  prohibition.  In  such  a  case  it  is  useless  to  reason  or 
argue.  It  is  needless  for  the  legislature  to  attempt  to  alter  or 
chmage  English  law,  if  a  prohibition  so  express,  so  unqualified,  is 
Id  iMHrei  no  consideration.  It  divests  the  administrator  in  express 
teyis«f  til  authority  and  power  of  aale^  which  he  possesi^d  prior  to 
the  enactment  of  the  statute,  in  virtue  of  his  grant.  If  he  «ell8 
iImh  he  can  pasa  no  title — the  purchaser  can  acquire  none.  He 
aelli  under  such  circumstances  in  violation  of  his  duty.  His  sale 
Iff «. breach  of  trust.  .  Indeed  this  Court  seems  to  have  taken  the 
•eve  view  of  it  in  the  case  of  Thanuu  vs.  Hardwic'k,  ex'r.  The 
Cooit  in  that  case  say :  '*  To  administer  goods,  then,  is  to  alter, 
change,  er  convert  them.  Where  landa  or  negroes  are  sold  by 
onleref  the  Conrt  of  ordinary,  or  perishable  property  by  the  act  of 
the  party  himself,  tbey  are  administered  so  fhr  as  the  successor  is 
eenoemed*"  The  converse  of  this  is  true,  and  so  the  Court  doubt- 
less intended  to  be  understood,  tbatjand  and  ne^ifroes  mAd  without 
an  order  of  eourt,  are  not  administered  so  far  as  the  successor  is 
concerned.  With  all  the  guards  that  the  legislature  has  thrown 
around  the  estates  of  orphans,  they  are  foiind  too  weak  to 
•nconnter  the  tricks,  artifices,  and  cupidity  of  evil-disposed  admin* 
istrators. 

We  maintain  in  the  next  place,  that  the  sale  by  the  administra- 
trix to  the  defendant,  being  collusive,  bis  possessioti  was  sot 
advene.  The  administratrix  was  the  only  representative  of  the 
estate  J  she  sold  without  an  order,  and  tiierefore  without  authority, 
k  WBsknewtt  to  defendant  that  the  sale  was  without  authority,  and 
that  the  property  befonged  to  plaintiff's  intestate.  The  adminis- 
tratrix, in  making  the  sale,  committed  a  breach  of  trust ;  the  pur- 
eh«Mr,  knowing  ^e  facts,  was  a  party  to  die  breach  of  trust. 
Ttoetatota ef  KmitatkHis  doesnet  therefeva  protoet  him.  Adorns 
AMm  R. 
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ThtB  ru)e,  fodnded  iu  policy,  moralilj  and  justice,  should  ba 
particular! J  enforced  in  cases  like  tkis ;  otherwise,  it  would  be  a 
dead  letter. 

Hammond  for  the  defendant  in  error. 

Insisted  that  the  Court  below  did  not  err  in  its  charge  to  Urn 
jury. 

The  fact  that  the  administration  on  Carlton's  estate  took  plaee 
in  1823,  and  the  sale  by  Mrs.  Carltan  eleven  years  thereaftler,  who 
was  a  distributee,  was  evidence  to  show  that  she  held  the  negro  as 
a  distributee,  though  she  originally  acquired  possession  of  him  as 
administratrix.  She  was  bound  as  administratrix  to  make  dktri- 
bution  of  the  estate  within  two  years,  from  aught  that  appeared  to 
the  Court;  and  the  presmniption  that  i^e  had  disdwrged  her  duty, 
was  legitimate. 

The  statute  of  limitations  having  been  plead,  the  only  remaimng 
question  was,  whether  the  possession  of  Davis  was  Averse,  Mr* 
IL  contended,  that  whether  the  estate  was  rightfully  or  wwnigfaWy 
deprived  of  the  negro  by  the  sale,  whether  he  was  held  by  Mrs. 
Carlton  as  administratrix,  or  belonged  to  her  indivi^mlly,  ibe 
rerdtct  was  right;  becanse  the  defendant's  possesskm  in  its  ineeip 
tton,  was  hostile  and  adverse  to  the  «latms  of  aU  other  pemons. 
And  so  even,  if  his  title  commenced'  in  fraud.  The  statvfie  tbes 
commenced  to  ran  in  favour  of  the  defendant  from  his  pardmse  of 
the  negro  in  1S34;  and  having  mn,  his  title  beoame  perfect  in  a 
court  of  law,  by  adverse  possession  and  lapse  of  time. 

Even  if  his  title  had  originated  in  fraud,  this  plea  would  protect 
him  in  a  court  of  law,  {AngeU  on  Lim.  190,)  aniem  by  due  dilh 
gence  it  could  not  have  been  discovered  by  the  party  afiected  by 
it,  within  time  to  sue. 

By  the  Cburf.— Warner,  J.,  delivering  the  opinioB. 

On  the  trial  of  this  cause  in  the  Court  belolV,  these  exceptioBS 
were  taken  to  the  charge  of  the  Court  to  Che  jury,  which  are  new 
assigned  for  error  here.  First  Because  the  Court  charged  the 
jury  on  an  assumption  of  fiicts,  which  plaintiff's  counsel  inaista  waie 
pot  in  proof,  to  wit,  that  the  jury  might  look  inim  $kejm$§^t^ 
ascertain  whether  Mildred  Carlton,  the  widow  of  the  decoesed, 
had  not  appropriated  the  negro  to  her  ewft  «se^  as  »  peKiett  ef 
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heg-dmtrihuiice  share  of  the  estate  of  h«r  deceased  Imsbaad ;  «ai 
ly^sriier  she  did  not,  as  aucb  dhiributee,  dispose  of  said  iMgro  to 
dM  defeEdant,  whon  plainiiiF'B  eoansel  insists  tliere  was  up  mdmm 
4uett  or  presumptive  that  there  had  been  a  distrUmiwm, 

•  TIm  defendant  claimB  the  negro  under  a  purchase  from  MiMffsd 
CaiitOBy  .who  was  the  widow  and  distributee  of  Spencer  CarltoA. 
The  plaintiff  claims  title  to  die  negro  as  administrator  de  homt  mtm 
cC  Spencer  Carlton,  insisting  that  the  negro  is  still  the  propeitj  ef 
Spencer  Carkon's  estate,  and  has  never  been  duly  administered^  . 
•  The  Coor(  below  charged  the  jury  that  they  might  kiok  inCo  tlte 
yiists»  to  ascertain  whether  there  bad  been  a  distribution  of  tin 
■egro  fa  Mildred  Oarhon,  and  whether  she  dii^not  as  soch  dBttiib^ 
mme  aell  the  negro  to  defendant. 

The  eharge  (»f  the  Court  assnnMS  that  ^ere  were  feM€/«rf« hi  {1^ 
0|ri^ned  relathre  to  distnbution,  or  why  direct  the  jury  to  camndmr 
Ami  t  If  ^ere  was  no  erideme$  as  to  the  question  of  distribndleii 
«f  the  negio  to  Mildred  Carhon,  then  we  think  the  Court  erred  in 
niAitttitting  thai  questUm  to  the  consideration  of  the  jury;  Ibr  it 
MUhcttized  them  to  indulge  a  presumption  not  warranted  by  At 
•irUenee.    Harru  vs.  WiU<m,  1  Wemd.  i2.  611. 

In  Harris  vs.  Wilsont  Sutherland  delivering  the  judgment  oTthn 
Camtf  says :  ^I  think  the  judge  erred  in  submitting  it  ta  the  jmtj 
to  determine,  upon  the  evidence  htfore  tliem,  whether  the  note  had 
not  been  paid  or  satisfied  hy  some  arrangement  between  the  par- 
lifls  prorions  to  the  arbitration.  There  was  no  evideueefrom  wkiek 
SMiy  omek  conduBion  could  legitimately  be  dratenJ' 

We  are  not  able  to  discover  from  the  record  in  this  case,  wsBFf 
evidence  going  to  show  th^re  had  been  a  distrilmtion  of  the  negro 
In  Mildred  Carlton,  or  which  would  authorize  the  jury,  under  die 
Inw,  to  presume  it.  Where  there  is  any  evidence^  although  it  may 
be  wftak,  the  jury  are  unquestionably  the  proper  judges  fd  it,  and  ift 
ibould  be  submitted  to  their  consideration :  but  where  there  was  no 
mfidence  to  establish  the  fact  of  distribution,  as  in  this  ease,  we  are 
€if  the  opinion  it  was  error  to  have  submitted  to  the  jury  for  ibeiir 
ismaideration,  that  which  did  not  exists  as  calling  their  attention 
to  its  consideration  seemed  to  imply  that^  in  the  opinion  of  thd 
Goort,  there  was  oonU  eridenet  on  diet  point  which  it  would  bo 
|Woper  for  them  to  coupider. 

The  second  ground  o£  error  assigned  to  the  charge  of  the  fi.J 
Conrt  below  is,  that  "  the  Court  erred  in  charging  the  jury,  c"^ 
iIm  fMntii;  ar^dministrator  de  home  mm,  camldnc*  olniai  or  i 
VOL.  III.  34 
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Miythiog  but  those  gooda,  chattels,  rights  aod  credits  whickrephlerf 
ia  #pecie  in  the  hands  of  the  former  administrator,  nnadminutaMd, 
«ad  are  capahle  ef  beiag  identified  as  the  propmty  of  the  first  t«»> 
tator  or  intestate:"  when  plaintiff's  counsel  insisted  ihat  iheHi  ' 
eewTd  be  no  administration  of  land  and  negroes  ef  the  inteatate, 
wiliieut  an  order  of  court  for  the  sale,  so  as  to  place  it  out  of  tke 
^ower  of  the  administrator  de  btmis  nen  to  receiTe  them..  It  imm 
lUfBfi  appear  from  the  record  that  &e  Court  below  mras.reqaesTed  to 
charge  the  jury  that  there  ceuid  be  no  administratioir  of  land  anl 
'■egroes  in  this  State  without  ^  order  of  court,  or  that  the  Ctart 
Mipressed  aoj  opinion  on  that  subject  tO'  the  jnry^  We  afto  t[| 
mnmw  the  chaigM|^he  Court  aa  given  to  the  jury ;  tin  fikmm  h 
no  exception  that  the  Court  refused  to  charge  the  jury  on  the  m^ 
Jact  ef  the  order  fat  the  sale  of  the  aegra  Were  the  ii 
given  by  the  Coutt  to  the  jury  correct  as  to  the  law  1  We 
they  were^  and  come  fully  within  the  rule  establisheil  by  this  ( 
m  Timnoi  vs.  Hardwick,  1  Ktify  IL'sOw  Whether  an  ordv  if  .the 
Court  of  Ox'dinary  was  necessary  to  change  the  chafaeter  of  the 
propert^Ft  so  aa  to  canstitste  an  . administration  accooiiag  to  Jaaiv 
the  Court  below  did  not  decide ;  that  Court  instructed  the  jury 
what  property  of  the  intestate  the  administrator  de  homia 
entitled  to  recover,  which  instructions,  in  our  judgment,  were  ] 
erly  giveti  fo  the  jury. 

The  third  ground  of  error  is>  because  the  Court  erred  ia  ^ 
charging  the  jury,  that  the  title  and  possession  of  the  negro  by  'Ae 
defendant,  became  adverse  from  the  time  of  the  sale  to  bias  hf 
Mildred  Carkon. 

It  appears  from  the  record,  that  the  negro  James  was  the  prop* 
erty  of  Spencer  Carlton,  at  the  time  of  his  deatb  |  that  he  died  ia 
iaS2 ;  and  in  1823,  his  widow,  Mildred  Carlton,  took  out  letters  ef 
administraticn  on  his  estate.  On  the  9th  December,  1834,  Mihlrad 
Garkon,  in  her  individual  capacity,  executed  a  bill  of  sale  to  tha 
defendant  far  the  negro  James,  for  the  consideration  of  six  koH 
deed  dollaTB,  who  has  had  the  poss^ssioii  of  him  ever  ainee,  daili* 
ing  him  as  his  own  property.  In  the  year  1843,  the  plaMft 
Paschal,  took  out  letters  of  administration  ds  hamk  nea,  oa  the 
estate  of  Spencer  Carlton ;  and  on  the  16th  November,  l844,iostfe> 
tuted  his  action  of  trover  to  recover  the  possession  of  the  negie 
from  the  defendant,  who  pleads  the  statute  of  limitatioDS.  The 
plaintiff  claims  the  negro  as  belonging  to  the  estate  of  Speaeav 
CtdtoB.    Was  the  possession  of  the  defendant^  under  hb  purebafli 
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from  Mildred  Carlton,  in  1834,  adverse  t»  the  title  of  the  plaiotiff  f 
We  are  of  the  opinion,  that  the  poaeession  of  the  defendant  wet 
•dreiie  to  the  title  of  the  representatiTe  oi  8peneer  Caiiten's  eUa/tet 
md  that  the  Ceort  below  tnatructed  the  jury  correctly  en  thai  ] 

Theeale  waa  made  bj  Mm.  Mildred  Carllon,wlMhad] 
if  tbe  pegrro,  to  the  defimdant,  for  six  htindred  doHam. 
'  Tbe  queation  is  not  How,  whether  Mildred  Carlton,  a«  tlw  i 
litr^trix  of  SpeiMer  Carlton,  could  have  recovered  the  negro  i 
ikib  defbnduit^aa  part  ef  Spencer  Oarlton's  estate,  aft  any  tiHi# 
wkhinibttr  years  Mer  the  sale ;  if  it -was,  we  shonld  be  ef  the  c/pbh 
km  that  she  might  have  done  so;  but  die  ()uestion^ow  is,  whether 
the  f^vreaentative  of  Spencer  Carlton's  e8tateif|p!iiot  bured  by  llie 
fffe  of  limitations  from  recovering  tbe  postession  of  tiM  nagM 
ftetti  the  defendant  It  is  true,  the  sale  was  made  to  the  defendant 
ly  Mildred  Carken  t  and  it  is  also  true,  that  Mildred  Cailton  waft 
the  legal  representative  of  Spencer  Carlton's  estate ;  bat  the  atla 
was-Bot  made  by  her  as  administratrix,  it  was  made  by  her  i<i  her 
tedividual  capacity ;  and  the  possemion  of  the  defendant  was  aImpvI 
to  her  title  as  administratrix,  from  the  time  of  the  sale  in  1634 
b  L^^iroit  cdM*r.  vs.  Holmes^  1  ktUy  R.  391,  we  saidt  «*The 
aathm  of  trover  being  founded  on  a  conjunct  right  of  property  aii4 
,  a^  act  of  the  defenclant  which  negaHvt^  or  is  inamsit^ 
\  with  sach  right,  amounts  in  law  to  a  conversion."  The  pup^ 
I  c£  the  negro  by  the  defendant,  from  Mrs.  Carlton,  as  he^ 
individual  property,  taking  possession  and  exercising  domimen 
eivar  hkn  aahia  owfl  property,  negatived,  and  was  incooststenfe  wMl 
tbe  tMlo  of  Mrs.  Carlton,  as  tbe  administratrix  of  Spencer  Carlton's 
astale;  and  the  statute  commenced  running  against  the  legal  vepi- 
fMantative  of  tliat  estate,  fVora  that  time,  in  favour  of  tbe  defiMaft* 
wmt*  The  oontl'act  made  by  Mrs.  Carlton  with  the  defbndant,  ftpf 
dM  aala  9f  the  negro,  was  binding  cm  her  in  her  indhrUiral 
capacity,  bat  was  not  binding  on  her  as  the  administratrix  of 
SfMBear  Carlton's  estate.  An  administrator  cannot  bhid  the  c«t«l# 
aahich  he  vepresents,  by  his  contract.  Tolier  Ex.  139, 134  f  (/iVM 
ta.  Akmeih  8  BaUey  R,  317;  Plant  vs.  MeEweth  4  CImii.  R.  044} 
Ast,  SK  dem.  of  Hornby  vs.  Glenm,  28  Eng.  C.  L.  R.  33.  At  tii4 
►  of  the  purchase  of  tbe  negro  by  the  defendant,  the  estate  it 
Carlton  was  represented  by  Mrs.  Carlton,  and  she  couM 
kaiva  fautitated  her  action  as  such  representative  for  the  laeotety 
af  thanegKH  and  if  aha  haaihiled  to  diichargv  her  d«ty  hi  tlM 
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fogard^  or  has  iojured  the  ostate  by  negligence  or  maUeaamnee,  iko 
penoaa  hitereated  in  the  estate  have  their  reatedf^ 

it  baa  be09  urged -by  the  coapael  for 'the  plaintiff  ip  eirofv  tkaft 
ilMamiali  m  the  defendant  por^hased  the  negro  of  Mm.  Carlioo,tli» 
lftlia»ea»  with  knowledge  that  be  was  pnrcbasiBg  tma  fnmp&rhf^  tb» 
aiatute  of  limiutioni  doea  oo|  iFun»  and  cites  tho  «ai*  of  BwiAmr  ¥% 
JUm§im^  ^  AUu  SL  459.  Xhattras  «  case  in  equity^  in  cnaea  of 
irand,  oowia.  of  eqnity  will  semetimea  kojdi  dm  ^xwieckwu^s^ 
An  party  being '40  affecied,  that  ho  ought  not  to.  bo  aBowrod  t#anil 
Uaittelf  af  length  of  time  {  but  in  rourta  of  law  that  |>rtnaip)e  4mm 
sotf.in.Qttr  jndgmebt,  apply.  Whether  the  statute  will  run  n^ 
effUft  of  hiw  in  tm^fk  of  fmud,  where  there  has  been  a  ommcoAmmK 
«f  ihe  firaad,  the  andionties  ere  somewhat  in .  conflict;  httt  tiMM 
wni  AO  emviealmei^  here.  If  the  sal^  was .  fraudulent  aa  between 
lCci.Cnrleton  and,  the  defendant,  tfaeiraud  was  known  to  kerns  tk» 
Bi^esenti)Xhre  of  Spencer  Carlton's  Qstatm. 

By.  onr  statute  /a£  limitations^  actions  of  trover  aie  to  be  c&m^ 
lenfffl^  within  four  yeazB  next  after  th/9  canae  of  sneh  actiaiia,  bmI 
mot  irft^r.  .  .^rimnt  &75^  - 

itt  Trmp  y^  Smith,  20  JoJma.  It  47,  Chief  Justice  Speneer«  aftnr 
l^nting  out  the  diMinction  between  the  plenof  the  atatate  of  iknk 
iUtiqns  in  9,  eouxt  x)f  law  an4  a  c^urt  of  equity  says^^  Bntoewli 
of  law  are  expressly  bound  by  iha  statute  ;•  itielatea  to  specified 
notions,  and  it  declares  that  such  actions  shall  be  cenMnenced  nad 
snad  wkhin  six  years  next  after  the  cause  of  suck  actions  aoeraed^ 
SBid  not  after «  thufr  not  only  aginatively  declaring  wiikln -isjbai 
tiniA  these  suits  aie  to  be  brought,  bnt  inhibiting  theiv  beiag 
brought  afler  that  period.  I  know  of  no  dispenaing  p»wer  whiik 
eoiurts  of  law  possess,  ai-ising  from  any  cause  wkfrtaver  t  and  1l 
seems  to  me,  that  where  the  legislature  in  tbeaame  statnte  gives  Ml 
foUemion  of  tim^  in  eases  of  the  arrest  or  reveraid  of  judgment 
in  canss  ef  infancy,  eoverture  of  the  feme,  insanity,  and  izaprftwH 
SMnti  and  for  an  absence  of  the  defendant  out  of  tkv  SCale- when 
the^cause  ef  action  aceraed,  that  it  would  be  aq  assminsloii  «f  legi^ 
Intive  authority  to  .introduce  -  any  mher  proviso.  -  The  plaintiff "k 
css^  may  be  a  ,very  hard  one,  but  that  affords  no  wasmi  far  esU* 
S^ruing  away  a  statute  of  great  public  benefit,  and  whadi  in  niny 
l)naasis  askield  against  antiquated  and  stale  demands."  In  3W^ 
im,  SwUiti  it  was  held*  .that  concealment  of  the  fraod  natil  niikia 
sixyaiu^  wouU  nol;  prevent  the  ^perstipu^  Ihn  statM»B»-ft>4is 
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very  satidfactory  reasons  expressed  by  the  chief  justice  in  deliver- 
ing the  opinion  of  the  Court.  Mileg  vs.  Berr//-,  1  Hill  S,  C  Jt, 
296 ;  Gregg  vs.  Bighi^,  itf.  299,  In  Gregg  vs.  Bighorn,  it  was  held, 
that  four  years  exclusive  and  adverse  possession  of  personal  prop- 
erty would  give  title  under  the  statute  of  limitations,  although  the 
possession  commenced  in  fraud.  We  think  it  is  the  duty  of  courts 
of  justice  to  give  such  a  construction  to  the  statute  of  limitations 
M  will  prevent  the  mischief  which  that  statute  was  intended  to 
remedy,  and  not  to  create  exceptions  to  its  operation  where  the 
legislature  has  not  created  them.  The  view  talfen  by  Mr.  Justice 
8lory,of  this  statute,  xv  delivering  the  opinion  of  the  Court  iff  BM 
▼8.  Morrison,  1  Peters  R.  360,  meets  with  oup  entire  approbation. 
He  says  :  "  It  has  often  been  matter  of  regret  in  mo<1em  times, 
thftC  in  the  construction  of  the  statute  of  limitations,  the  decisions 
had  not  proceeded  upon  principles  better  adapted  to  carry  into 
offiyt  the  real  objects,  of  the  statute  ;  that  instead  of  being  received 
ID  «a  uafkvourable  light,  as  an  unjust  end  discreditable  defence,  it 
h^  xveeiyed  such  support  as  would  have  ipade*  it  wha(  it  was 
intended  to  be,  emphatically  a  statute  of  repose.  It  is  a  wise  and 
beneficiallaw,  not  designed  merely  to  raise  a  presumption  of  pay- 
nent  of  a  just  debt  from  lapse  of  time,  but  to  afford  security  agaiasl 
stale  demands,  after  the  true  state  of  the  transaction  may  have  been 
forgotten,  or  be  incapable  of  explanation,  by  reason  of  the  death 
or  removal  of  witnesses.  It  has  a  ma^nifost  tendency  to  produce 
speedy  settlepfients  of  accounts,  and  to  suppress  those  prejudices 
which  may  rise  up  at  a  distance  of  time,  and  balHe  every  honest  efiort 
to  counteract  or  overcome  them." 

If  we  were  to  make  the  purchase  of  the  negro  by  the  de&ndajtf 
firom  Mrs.  Cai-leton  an  exception  tg  the  operation  of  the  statute,  we 
^iioul4  do  that  which  the  legislature  have  not  thought  proper  to  do^    - 
and  to  ihat  extent  viitually  repeal  it. 

The  following  cases  establish  the  principle,  that  the  possession 
of  slaves  for  a  period  analagous  to  that  fixed  by  the  statute  of  liap 
itatioas^  under  a  claim  of  title,  not  only  operates  to  bar  an  actioiv 
hat  also  to  in^st  the  possessor  with  the  absolute  property.  Sm» 
TS.  Cmmfidd,  2  Ala,  R.  new  series,  561;  Brent  vs.  Chupma»,  5 
Crmtei  35S  i  Goodman  vs.  Munis,  8  For.  R.  94;  Doyle  vs.  Bouier^ 
7.AId.R.n.s.2ie. 

The  judgment  of  the  Court  below  for  the  defendant  was  righl, 
ta  the  i^leaof  the  statute  of  linutatiofis;  and  we,  wiU  not  osMr  A. 
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new  trial  oo  tfae  first  grouod  of  error  taken,  m  diet  ooeld  90! 
have  influenced  the  verdict  of  the  jury  on  the  plea  of  tlM«t«t«^ 
Let  the  judgment  of  the  Court  below  be  affiraaed. 


Nob  42.^Kapfel  S.  Kahn,  pkkitiff  in  error^ve.  Damvhu  HsnpAJVi 
defendant  m  error. 


[1.]  Am  afidavk  uken  for  the  i08«ing  of  «b  sttaollHieat,  9»gp»i  by  Dwiel  I 
Atte0tc4  hy  a  judickl  oiBcer,  which  in  iu  body  descrttMs  ibe  pertoa 
^Ikmiti  Hmtman,  h  AtUfficient  6ath  unier  our  attachment  lai^a* 

f/L}  An  MtecbaMBt  bond  whfch  contabs  the  condkioos  prwribedhy  law,  aod  ib^tH^ 
tb«r  eooditioa;  that  the  lAuaXiSthMii  prmtnUe  hu  •««««»  <|W€  «f  ArUMi  i^ 
which  a  w  retmrmahle,  U  subaUntiaUy  in  coafonni(y  with  th«  statoOi,  mi  "A 
cient  fb  prevent  the  disnuBsion  of  the  attachment. 

Attachment.  Tried  before  Judge  Hill.  In  Cobb  Snperior 
Conrt    March  Tertn,  1847. 

It  appeared  upon  InspecYion  of  the  afSdavIt  upon  whicb  |&p 
altadiment  iatued,  that  k  was  suhsenbed  by  "Daniel  ffermOMf^fAii^^ 
the  name  inteitod  in  tbe  body  of  it  as  descriptive  of  theperwn  w^ 
appeared  before  the  magistrate  and  was  sworn,  wha  "  Panid^nr^. 
man**  In  the  bond  and  also  in  the  attachment,  **  Damd  Hertnam** 
was  named  as  the  plaintiff  in  attachment. 

'  It  appeared  also  that  a  part  of  the  condition  of  tlie  bond  wa% 
tliat  the  phdntiff'^vAottf^^  proseeuU  said  atlacKment  mtk  %f9Ci  it 
eaid  court" 

Upon  tfae  trial,  a  motion  wae  made  in  behalf  of  tbe  clefendnttt  Ip 
dtamiaa  tfae  attachment,  on  the  ground  that  the  certificate  of  thn 
magistrate  showed  that  '*  Daniel  Harmon "  appealed  and  made 
aftdavit,  and  that  ^Daniel  Hermmn  "  was  the  p^y  wbe  gEYe  dif 
bond,  and  in  whose  favoar  the  attachment  issued.  That  tbe  law 
prescribes  the  form  of  the  bond  to  be  given  in  cases  of  nfTnrhinnnt 
and  declares  that  every  attachment  issned  without  such  bond  *irhT^, 
is  illegid  and  shaU  be  dismissed  vrilh  costs;  atid  that  the  bond  g^Yf|( 
kk  dna  enie  contains  a  <»>nditlon  not  tfuihoriaed  or  nquxrad  bj  llm 
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vttwdMMiit  laws,  to  wit,  that  seid  Daniel  Hermatf  ikoM  pr99temi^ 
aotf  tMUihmewt  with  effect  at  said  Ctmrt. 

*  "The  motion  waa  oTerruted '  by  tfce  Cburt  below,  the  presicRtig 
josi^  hoUmg  that  the  name  of  "  Herman^  and  "  Harm&n**  tbougi 
MTerenlly  apel)ed,  were  idem  9onans  in  vulgar  and  ordinary  prf^ 
InitiGiation.  And  that  the  addition  to  the  conditiona  of  the  bond 
•ooiplained  of,  did  not  altcrr  its  sense,  and  was  therefore  imma- 
iwiaL 

To  wliich  decision  the  counsel  for  the  plaintiff  in  error,  who  Ina 
4I»  defendant  in  attachment,  excepted. 

McDoNAi^D,  for  the  plaintiff  in  error. 

The  process  of  attachment  is  a  nerw  ereatare  of  tlio  aeiitate,  and 
cbh  have  no  legal  existence  unless  the  forms  of  creation  prescribed 
.  ^  tfw  atatute  are  strietly  pursued:  19  Wend,  49'.  By  tbe  statute 
6f  N«w  York,  tbe  court,  or  any  judge  thereof  in  vacatkm,  Ik. 
aMhoriaed  to  iaatie  attachndeiHa.  In  the  case  in  Wendell  a  judge 
ift  tenft  tutte  issued  tbe  attachment,  audit  was  behl  to  be  itregular, 
imI  dtamisseo, 

•  iCb9#  of  attachments  is  not  one  in  which  the  Toluntary  appear- 
anee  of  the  defendant  will  oonfsr  j:nriadietioo.     4  Bill  K  Y.  R. 

AMmhiment  laws  are  to  beatrictly  comtHied.  The  making  affi' 
raMi  gWlng  bond  are  con^icms  precedent  to  gtanting<  tbe 
sntBt  1  De^er.  R,  3». 
'  btan  iipplicfeftion  for  an  attachment  under  Ae  New  York  stat- 
«lv^  dMi  pHrintiff  must  state  that  hi?  demand  arose  upon  a  contract, 
•r  vpaa  a  judgment  or  decree  rendered  within  that  Statb.  # 
Wend.  553. 

To  ^iMceed  under  the  attaehmetft  law  af  Maryland,  the  plaintiff 
flraat  bring  himself  whlitn  its  proYisiens.     5  Har,  4*  Johns.  1^4. 

Tbaae  decisions  show  tbe  uniform  strictness  with  which  attach- 
meot  laws  are  every  where  construed. 

Ib  fSk9  case  now  before  the  Court,  tbe  plaintiff  below  baa  not  fol- 
l«wiad  die  directions  of  tbe  attachment  kw*  He  has  not  complied 
with  or  performed  a  condition  precedent  to  bis  right  tor  Ae  attach- 

bL  Oar  attaobment  law  prescribea  tbe  form  of  the  bond 
the  plaintiff  abal)  give,  and  the  plaintiff  in  this  ease  baa  |fOM 
beyond  the  requisition  of  the  law,  and  added  a  conditioii  Hcrt 
M^vkad'kgr  liiw.  Updn  dbe  principle  of  tbe  foregoing  anthoHtiea, 
dMt  attad^mont  must  fail.    But  ewr  ilivt«te  sol  mify  praaeffSbaa  #■ 
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fbn^.of.the  ..l^ood,  biH  ttlso  decl4re»  evei-y  aMcbmiaBl -iwi^ - 
oiit  ^ttc^  boD(l  taken,  to  be  illegal,  aud  re^uuces  it  to  fa0  dima^iml 
wkb  ^xMits.  The.,  statute  fidrtber  de^elareA,  tbat  all.attaApiPWt  iMied 
and  returned  in  atij  other  maniier  than  i»  by  the  etatttta  4ir«a||Mt 
riM^l  be  iiaU  and  void.  Tb«  bond,  takes,  is  not  **  tibe  aeiM  tlMt*'4W 
•latute  requires ;  not  being  the  same^  there  is  bo  ^itoretioa  wiftkMl^ 
<!ouit;  and  it  must  be  dismissed — so  thatthe  statute  decl^|«»  J]9ns 
has  been,  I  believe,  the  general  decision  under  our  judiciary  $y^ 
Sen.  '  The  principle  was  inaintained  in  Wdm^M  ys.  ^j^kiU  mnd 
otJiers,  R.  M,  Charlton  R,  206.  If  the  statute  declaro^^  humd  v«U 
unless  a  particular  form  is  pursued,  it  is  all  void.  10  Peters  R,  362;' 
6  Hot.  Sf  Johns.  R.  U6,  i5^.  •.-     •     .  • 

r 

.  Iktui  Snt  defelidaAtin  errer. 

1.  It  is  not  neoessarf  tlhdt  the  o&t]^  .t^keii.befi3M.tk*4i|agutt»||k 
previous  |o. granting  the  attacfateent,  diould  W  in  writing ^  Mi 
Ibat  tbe.oatb  recited  in  the  Wly  of  llie  .altechiefBiVi*  sbe:«irii 
upon  whtch  it  issned.    Hikehk.  551  %  i  NM  k  MoCotd.  JEL  ^Q6.  iOQb 

2.  Harman  is  but  a  corruption  of  Herman^  and  tlsey  wm  lahiB 
promisciiqusly'to  be  the  same  in  eeiBmon  ueew  tb^ugh  tliey  4Hfer 
in  sound.     7  Bacim,  5^  6,niik{  ^mtharkies  tk^e  ciiesL  ^    .    « 

Wbena,namO  appears  to  bo  a  foreign  one,  a  vBn|iace.s€4l9ttier» 
wbich  aceording  (o  the  provuodiation  of  tkat  lafgp»ge  i 
vary  the  sound,  is  not  a  misnomer,  as  Petria /sr  ^BetriB^  ^.i 
JL  2i9;  7  iS..  ^  A.  497;  2  iVl  ILimp.  R,  ,UZ.  &9:M 
there  is  an  abbreviation 'Or  corruption  of  -a  true.MiRie  ^  cs 
use,  the  true  And  corrupted  name^  are.  taken  to  be  tho  nenis.  1 
Wash,  a  a  R.  286. 

.  3.  Misnomer  of  paities  in  a  wi-it  or  indietment,  must  ulw»|*.  be 
pleaded  in  abatement,  or  the  right  to  the  exeeption  is  lost.  .4  C&m 
R.US;  10  Serg.  fy  RawU  2^1 1  I  Mass.R.7Qi  9WMA.aC.IL 
200;  6  MunfR.  219^.  ,  . 

Misnoner  in  the  capias,  and  a  variance  betweeea  tlus  main  hi 
the  writ  and  declaration,  must  be  pleaded  im  abatanieia;.  1  JVW 
res  174 ;  JLtrper  JR.  40 ;  1  Ckilit^  PL  440.  . 

4.  The  defendant  in  attachment  havuig  pot  iu  epecM  "baS^  uni 
pleaded -to  thedeclara^on,  the  attachmentisdiBBoivedr'^Diku  etfr 
••I  except  to  iU     HoU^tk.^6^,6&4.  ....,• 

The  misnomer  sould  not  b^  put  in  isstie  by  the  deAadaMuer^ 
MijBMttwcQDtfluaediji  tb^«fi(iavik,  •    -^  '  ..r-    td. 
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The  bond  is  in  con^pliance  wkh  the  statute,  and  the  excess  is  sur- 
phiMge,  and  does  not  vitiate  the  bond. 

In  a  bond  prescribed  by  statute,  if  more  be  added  than  the  law 
requires,  it  will  not  vitiate  the  bond  unless  the  matter  be  illegal  9 
Pick.  R.  403. 

By  the  Court. — Nisbet,  J.  deliyering  the  opinion. 

The  errors  complained  of  in  this  case,  grew  out  of  exception^ 
taken  to  the'oath  and  the  bond  in  an  attachment  cause.  The  first 
exception  to  the  attachment  was^  that  the  affidavit  was  signed  by 
JJtmiel  Herman,  and  the  name  which  was  inserted  in  the  body  of 
the  affidavit  was  Daniel  Harman,  and  therefore  there  was  no  suffix 
cient  oath  according  to  the  attachment  law,  taken  by  the  fdaintiff 
IB  attachment,  Daniel  Herman. 

The  second  exception  was,  that  the  bond  given  by  the  attaching 
creditor  in  its  conditions  exceeded  the  requirements  of  the  law,  in 
dris,  that  a  part  of  the  condition  of  the  bond  is,  that  the  plaintiff 
**  skmM  phMecute  said  attachment  with  ^ect  mt-eaid  court"  and  tli^Bie- 
ibre  the  attachment  ought  to  be  dismissed. 

The  Court  below.  Judge  HiU  presiding,  overruled  both  of  these 
exceptions ;  and  to  his  decision  in  these  regards,  the  plaintiff  ia 
effror  excepts. 

The  attachident  law  requires  that  the  party  suing  out  an  [1.] 
attachment,  shall  make  oath  to  certain  facts  before  the  attachment 
process  shall  issuer  The  process  issued  in  this  case  in  favour  of 
Daniel  Herman  ;  in  the  process  itself  it  is  recited  that  Daniel  Her- 
man  made  the  oath,  and  the  bond  is  given  by  Daniel  Herman^  and 
his  name  is  signed  to  the  affidavit.  A  binding  bath,  we  admit,  is  a 
condition  precedent  to  the  issuing  of  the  attachment,  and  if  this 
IB  not  such  an  oath,  it  ought  to  be  dismissed.  The  only  objection 
to  it  is,  that  the  affidavit  itself  recites  that  Daniel  Harmon^  instead 
ef  Daniel  Herman,  appeared  befoi-e  the  magistrate  and  was  quali- 
fied. The  Court  below  thought  that  this  exception  came  under 
the  rule  o£idem  sanans  ;  that,  although  the  one  name  was  spelled 
with  an  e,  and  the  other  with  an  a,  in  ordinary  parlance  and  acce- 
ding to  the  vulgar  and  usual  pronunciation,  they  were  the  same. 

We  are  inclined  to  think  with  Judge  Hill,  that  this  is  an  instance 
of  idem  eanane.     The  sound  of  a>  in  the  common  use  of  this  name, 
we  can  well  conceive  to  be  given  to  e.    But  we  are  not  inclined  to 
Irtdd  a  yerf  rigid  rule  aa  to  this  kind  of  pleadinga ;  undar  tl 
toim  hl  35 
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Mrin^ebt  rules  of  tbe  old  common  law,  now.  happily  relaxed,  it  is 
the  impression  of  this  Court  that  this  might  be  held  idem  mmtms. 
We  shall  tiot  apply  those  rales  to  this  affidavit.  The  questiov  upon 
which  this  exception  turns,  is,  was  there  an  oQlh  taken  upon  wkick 
Daniel  Herman  could  be  convicted  of  perjury  ?  If  there  waSf  tlw 
requirements  of  the  statute  are  fulfilled.  We  think  there  was.  It 
was  regularly  administeVod  befbra  a  judicial  officer,  as' appears 
from  the  certificate  of  the  justice  of  the  Inferior  court  accompany- 
\ng  and  attached  to  it,  and  the  certificate  declares  that  the  affidavit 
teas  stcom  to  before  the  officer.  To  whom  does  this  certificate 
allude  !  Te  the  person  named  in  the  body  of  the  affidavit,  or  to 
him  whose  name  is  subscribed  to  it  T  Ordinarily  they  are  th* 
same;  but  if  they  are,  fisr  the  sake  of  the  argument,  difierent  pcr« 
sonk,  to  whom  does  the  certificate  refer]  I  should  say,  to  hia 
who  has  identified  himself  with  the  affidavit  by  putting  his  name 
to  it  Bnt  there  can  be  but  little  doubt,  that  if  the  name  of  the  wrong 
person  was  by  mistake  subscribed  to  the  affidavit,  and  tbe  peraoa 
whose  name  is  inserted  in  the  body  of  the  affidavit  was  the  indiTidaal 
really  sworn,  the  matter  could  be  explained  by  the  testimony  of  the 
magistrate,  and  the  lattei*  convicted.  So  the  variance,  if  this  km 
one,  can  also  be  explained  as  the  matter  stands  in  this  case*  and 
the  identity  of  the  subscriber  with  the  individual  really  sworn,  be 
established  by  proof.  In  an  indictment  for  perjury  u{iOQ  this  afi- 
davit,  the  identity  of  Daniel  Herman,  when  produced  in  court, 
vrith  the  party  who  actually  took  the  oath,  would  be  sufficiently 
established  by  proof  of  his  hsnd  writing,  and  the  evidence  of  tbe 
magistrate  before  whom  the  oath  was  taken.  2  Chitty  Crim,  J^ew, 
top  page  165,  marg.  313;  2  Burrow  i?.1189;  1  Leach  50,  327;  t 
Camp.  R.  509. 

The  case  of  The  King  vs.  John  Morrison,  reported  in  2  Burrwm 
1189,  was  an  indictment  for  perjury,  in  swearing  to  an  answer  hi 
chancery.  It  was  objected  on  the  trial,  "  that  there  was  no  proof 
of  the  identity  of  the  person  who  swore  to  the  answer,  nor  even 
proof  that  any  person  at  all  swore  to  it."  Lord  Mansfield  and  the 
whole  conrt  held,  "  that  as  the  name  subscribed  to  the  answer  was 
proven  to  be  the  hand-writing  of  the  defendant,  and  the  master  bad 
proven  that  the  jurat  was  subscribed  by  him,  as  being  dworn  befors 
him,  this  was  sufficient  proof  that  he  was  the  same,  person,  and  also 
that  he  actually  swore  it."  The  court  further  say,  "  and  as  to  the 
actual  swearing,  it  is  in  the  nature  and  course  of  bosiness  qnito 
necessary  to  take  the  jurat,  attested  by  the  proper  peraon  belbie 
whom  the  oath  ought  to  be  taken,  as  sufficient  proof  of  its  beiog 
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actually  sworn  by  the  person,  80  far  at  least  as  to  pat  it  upon  him 
to  show,  or  to  raise  a  reasonable  suspicion,  that  be  was  persooated, 
as  it  would  be  otherwise  almost  impossible  to  convict  any  one  of 
perjury  committed  in  an  answer  in  chancery." 

If  in  this  ease,  upon  an  indictment  for  peijury,  such  proof  were 
had,  what  could  Daniel  Herman  reply  ?  He  might  reply,  if  it  werQ 
ao»  that  he  was  personated,  or  thatjiis  name  was  subscribed  hg 
xniBtake ;  but  would  it  be  a  sufficient  reply,  that  in  the  body  of  the 
affidavit,  it  appeared  that  Daniel  Harmon  was  the  person  actuallj 
■worn  ?  I  am  sure  it  would  not.  This  affidavit,  too,  is  to  be  taken 
in  connexion  with  the  facts,  that  the  attachment  recites  that  Danid 
Herman  was  sworn,  and  that  the  attachment  bond  was  executed 
by  him.  We  do  not  find  that  Judge  HHl  committed  any  error  in 
this  reganL 

The  statute  of  Georgia  declares  that  the  attachment  shall  [2.] 
iarae,  provided  that  the  officer  before  whom  appUcation  shall  hi 
inade  "  shall  take  bond  and  security  of  the  party  for  whom  the  same 
nay  be  granted,  in  a  sum  equal  to  double  the  amount  sworn  to  be 
doe,  payable  to. the  defendant,  for  satisfying  and  paying  all  cottf 
which  may  be  incurred  by  the  defendant,  incase  the  plaintiff  suing 
out  such  attachment  shall  discontinue  or  be  cast  in  his  suit,  and 
also  all  damages  which  may  be  recovered  against  aaid  plaintiff  for 
tiling  out  the  same."  The  same  act  further  declares  every  attach- 
ment issued  without  such  bond  taken*  to  be  illegal,  and  shall  be 
dismissed  with  costs*  Prince  31.  The  conditions  of  the  bond 
which  the  statute  requires  are, 

1.  That  in  the  event  that  the  plaintiff  shall  discontinue  or  be 
cast  in  his  suit,  the  obligors  will  pay  the  defendant  the  costs  wbieh 
nay  be  incurred,  and 

•  8.  In  that  event,  that  they  will  pay  him  all  damages  which  asjf 
be  recovered  against  the  plaintiff  for  suing  the  attachment. 

The  bond  given  in  the  case  under  review  contains  the  two  condi* 
tions  above  expressed,  and  also  the  further  condition,  as  it  is  said 
to  be,  thai  tkeplavUif  shall  prosecute  kisaUachment  with  eject  at  tig 
cemrt  to  which  it  if  returnable  ;  and  because  of  this  further  fonditieot 
it  is  said  not  to  conform  to  the  statute,  and  therefore  the  attadi> 
ment  ought  to  be  dismissed. 

The  object  of  the  bond  required  by  the  statu  A,  is  the  protection 
of  the  citiaeen  against  frivolous  qr  vexatious  suits  of  this  kind* 
The  benefits  of  it  are  the  defendant's;  the  burden  is  the  plaintA&T's^ 
Itis  matarial  to  remark,  that  the  statute  does  not  declare  the  bmA 


t70  SUPREME  COURT  OP  GEORGIA. 

KahD  V8.  Hcnnan. 

Mrin^eht  rules  of  tbe  old  common  law,  now.  happily  relaxed,  it  ia 
the  impression  of  this  Court  that  this  might  be  held  idem  mman$. 
We  shall  not  apply  those  rales  to  this  affidavit.  The  queatiov  upon 
which  this  exception  turns,  is,  was  thei*e  an  oath  taken  upon  which 
Daniel  Herman  could  be  convicted  of  perjury  ?  If  there  was^  the 
requirements  of  the  statute  are  fulfilled.  We  think  there  waa^  It 
was  regularly  administered  before  a  judicial  officer,  as  appears 
from  the  certificate  of  the  justice  of  the  Inferior  couit  accompany- 
%x^  and  attached  to  it,  and  the  certificate  declares  that  the  affidavit 
was  stcom  to  before  the  officer.  To  whom  docs  this  certificate 
allude  %  To  the  person  named  in  the  body  of  the  affidavit,  or  to 
him  whose  name  is  subscril)cd  to  it  T  Ordinarily  they  are  the 
same;  but  if  they  are,  for  the  sake  of  the  argument,  difierent  per- 
aonfe,  to  whom  does  the  certificate  refer  ]  I  should  aay,  to  hia 
who  has  identified  himself  with  the  affidavit  by  putting  his  name 
to  it  Bnt  there  can  be  but  little  doubt,  that  if  the  name  of  the  wrong 
person  was  by  mistake  subscribed  to  the  affidavit,  and  the  peraon 
whose  name  is  inserted  in  the  body  of  the  affidavit  was  the  individeal 
really  sworn,  the  matter  could  be  explained  by  the  testimony  of  the 
magistrate,  and  the  latter  convicted.  So  the  variance,  if  this  he 
one,  can  also  be  explained  as  the  matter  stands  in  this  case,  and 
the  identity  of  tbe  subscriber  with  the  individual  really  sworn,  he 
established  by  proof.  In  an  indictment  for  perjury  upon  this  affi- 
davit, the  identity  of  Daniel  Herman,  when  produced  in  court, 
with  the  party  who  actually  took  the  oath,  would  be  anfficientlj 
established  by  proof  of  his  hand  writing,  and  the  evidence  of  the 
magistrate  before  whom  the  onth  was  taken.  2  Chitty  Cmn.  Lav, 
'  top  page  165,  marg.  313;  2  Burroio  i?.1189;  I  Leach  50,  327;  S 
Camp.  R.  509. 

The  case  of  The  King  vs.  John  Morrison,  reported  in  2  Bmrrwm 
1189,  was  an  indictment  for  perjury,  in  swearing  to  an  answer  in 
chancery.  It  was  objected  on  the  trial,  "  that  there  was  no  proof 
of  the  identity  of  the  person  who  swore  to  the  answer,  nor  even 
proof  that  any  person  at  all  swore  to  it."  Lord  Mansfield  and  the 
whole  court  held,  "  that  as  the  name  subsc^bed  to  the  answer  was 
proven  to  be  the  hand- writing  of  the  defendant,  and  the  master  had 
proven  that  the  jurat  was  subscribed  by  him,  as  being  sworn  befora 
him,  this  was  sufficient  proof  that  ho  was  the  same  person,  and  also 
that  he  actually  swore  it."  The  court  further  say,  "  and  as  to  the 
actual  swearing,  it  is  in  the  nature  and  course  of  bosineaa  qaita 
Becesaary  to  take  the  jurat,  attested  by  the  proper  perwn  beftxe 
whom  the  oath  ougbt  to  \>e  takAU,  ^  w]ficLCA&\i\.  igxwsC  of  iti  being 
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To  prosecute  with  effect^  is  to  prosecute  with  diligence,  according 
to  law.  No  other*  sensible  definition  can  be  given  of  this  condition 
in  the  bond.  If  these  things  are  so,  the  meaning  of  the  condition 
to  prosecute  with  effect^  is  the  same  with  not  permitting  the  suit  to  he 
discontinued,  no  more  and  no  less;  and  the  addition  in  the  bond,  to 
prosecute  with  effect,  does  not  increase  or  vary  the  obligations  of  the 
•  plaintiff.  Strike  these  words  out,  and  if  the  plaintiff  permits  his 
suit  to  be  discontinued  he  is  still  liable  to  costs  and  damages ; 
retain  them  and  he  is  liable  to  nothing  mor6,  and  his  liability  is 
dependent  upon  the  same  thing,  to  wit,  his  diligence  in  the  prose- 
cution of  his  suit.  It  is  said  by  tjie  plaintiff's  counsel,  that  **%o 
prosecute  with  effect  at  the  court  to  which  the  attachment  is  return^ 
able"  imposes  the  obligation  to  prosecute  the  suit  to  a  determinatum 
at  that  term  of  the  court ;  and  therein  it  imposes  more  upon  the 
plaintiff  than  not  to  discontinue  his  suit.  We  do  not  think  so: 
tlMMO  words,  as  already  stated,  mean  that  he  shall  do  at  that  term 
what  the  law  requires  there  to  be  done ;  and  the  law  does  not 
require— indeed  will  not  permit — an  attachment  suit  to  be  finally 
tried  at  the  term  to  which  it  is  returnable. 

We  think  for  these  reasons,  that  the  bond  given,  is  substantially 
in  conformity  with  the  statute. 

But,  admitting  that  it  is  not  in  exact  conformity  with  the  statute, 
we  then  say  that  not  only  will  not  the  attachment  be  dismissed  fbr 
that  cause,  but  the  bond  is  not  void  for  that  cause.  To  render  a 
bobd  taken  under  a  statute,  void,  it  must  be  so  according  to  express 
enactment;  or  must  be  intended  to  operate  as  a  fraud  upon  the 
obligors  by  colour  of  the  law,  or  as  an  evasion  of  the  statute. 
The  statute  requiring  this  bond  to  be  given,  does  not  expressly 
enact  that  it  shall  be  void  unless  taken  in  exact  conformity  with 
iu  provisions ;  it  says,  in  fact,  nothing  abonC  the  validity  of  the 
bond ;  it  only  declares  that  if  such  a  bond  as  it  requires  is  not  ' 
givent  the  attachment  shall  he  dismissed  with  costs.  If  the  bond  is 
not  expressly  enacted  to  be  void  unless  taken  in  conformity  witk 
Ae  statute,  then  the  rule  is,  that  a  bond  taken  under  such  a  statute, 
ie^ood  so  far  as  it  conforms  to  it,  and  void  only  so  far  as  it  does  not 
eoHfbnu.  Commissioners  of  the  Treasury  vs.  Davis,  cited  in  % 
NoU  IfMcCord,  R.  426 ;  The  State  vs.  Mayson,  id.  425 ;  Tream- 
Hr  Ti.  Bmifi  2  Bailey  R.  376;  Stephens  H  al.  vs.  Cravford,  Oov. 
^,  1  KMy;R,  581.  Under  this  rule  the  bond  is  good  as  to  the 
Other  conditions,  if  it  is  void  (which  we  have  not  a[dmitted,)  as  to 
that  condition  which  is  claimed  to  be  in  disconformity  with  tkf 
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Statute;'  ^nd  is  therefore  a  sufficient  bond  to  prevent  the dismiBsion 
of  this  attachment 

Let  the  judgment  of  the  Court  below  he  affirmed. 


No.  43. — ^Leroy  al  Wiley,  Parish  &  Co.  plaintifis  in  error  vi. 
C.  &;  G.  H.  Kelscy  &  Halsted,  defendants  in  error. 

Clark  Sc  Pelot,  plaintifis  in  error  vs.  same  defendants. 

[l.J  If  an  execution  is  not  barred  under  the  Dormant  Judgment  Act,  at  tlto  tnae  it 
comes  into  court  to  claim  money,  the  statute  cannot  subaeqnendy  attachypeadaf 
the  litigation  respecting  the  diitribution  of  the  fund. 

Dormant  Jlidgm^nt  Act.    Before  Judge  Floyd.    In  Houston 
Superior  Court.    April  Term,  1847. 

For.  the  facts  of  the  pases,  and  the  errors  assigned^  see  the  opin- 
ion delivered  by  the  Supremo  Court. 

Tracy  &  Gresham  and  Himes  ^  Hines,  and  Blake,  for  th« 
plaintifis  in  error. 

Killen  &  Dbnnard,  for  the  defendants  in  error. 

By  the  CeurL — Lumpkin,  J.,  delivering  th^  opinion. 

These  cases  having  been  submitted  together;  the  facte  in  eaick 
Wing  nearly  identical,  the  same  judgment  will  apply  tobotk. 

The  plaintifis  in  error,  Leroy  M.  Wiley,  Parish  &  Co.,  uai 
Clark  9c  Pelot,  obtained  judgment  respectively  at  the  April  Tenit 
1839,  of  the  Superior  Court  of  Houston  county,  against  the  fim 
of  T.  &  S.  Williams.  Executions  were  issue<I  thereon,  and  placed 
in  the  hands  of  George  M.  Duncan,  sheriff*  of  the  county,,  and  bf 
him  levied  in  August  thereafter,  on  sundry  property,  real  end  per- 
sonal, belongitig  to  the  defendants.  ThcL^foUowing  entries 
appear  upon  each  of  the^.Jas.,  namely : 
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••  First  Tuesday  in  October,  1839.  Hquso  and  lot  sold  for  one 
thousand  dollars  to  F.  B.  Thompson,  and  the  stock  of  goods  sold 
fh>tti  ihonth  to  month  until  the  first  Tuesday  in  January,  1840,  for 

i (Signed,) 

George  M.  Duncaw,  Sheriff. 

•^The  money  arising  from  the  sale  of  the  above,  was  applied  to 
the  payment  of  executions  against  the  defendants,  according  to 
their  respective  dates  and  amounts ;"  which  gave  to  one  of  the  Ji. 
/(U.  (184,  and  to  the  other  $182. 

There  is  a  slight  discrepancy  in  the  testimony  of  George  M. 
I>uncam,  respecting  the  date  of  this  last  'entry.  In  one  case  he 
swears  positively  that  it  was  made  by  him  in  April,  1840,  when 
Ae  money  which  he  raised  was  distributed  by  order  of  the  Court. 
In  the  other  he  states,  that  owing  to  the  treachery  of  his  memory, 
lle'caimot  say  positively  whether  it  was  made  at  that  time  or  not. 

At  October  Term,  1846,  of  the  Superior  Court  of  Houston 
eminty,  money  was  brought  into  Court,  arising  from  the  sale  of 
Thoma^  Williams'  property,  upon  a  Ji,  fa,  in  favour  of  C.  ftG.  H. 
Kebey  &  Halsted,  against  T.  &  S.  Williams.  These  old  exeen- 
tions,  or  rather  copies,  which  w6re  issued  in  lieu  of  the  originals 
under  an  order  of  the  court,  were  put  in  to  claim  this  fund.  The 
creditot'  who  raised  it,  resisted  them  and  tendered  an  issue,  st^g- 
gesting  payment  The  whole  matter  was  continued  until  Aprfl, 
1847,  at  which  time  this  issue  was  withdrawn,  and  the  right  of 
Lerdy  M.  Wiley,  Parish  &  Co.  and  Clark  &  Polot  contested,  upon 
the  ground  that  they  were  barred  by  the  dormant  judgment  act — 
more  than  seven  years  having  intervened  since  the  date  of  the  last 
•ntry  by  the  sheriff,  upon  \^^\x  Ji,  fas.  The  Court  below  sus- 
tained the  objection,  and  this  decision  being  excepted  to,  it  be- 
c<mie8  emt  duty  to  review  it. 

Th*  statute  referred  to  is  in  these  words,  t.  c. :  *'  All  judgments  [1.  | 
diat  have  been  obtained  since  the  19th  day  of  December,  1622, 
and  all  jddgments  that  may  be  hereafter  rendered  in  any  of  the 
eoarts  of  this  State,  on  whiclf  no  execution  shall  be  sued  out,  6t 
wfiich  executions  if  sued  out,  no  return  shall  be  made  by  the 
proper  officer  for  executing  and  returifing  the  safne,  within  seven 
years  from  the  date  of  the  judgment,  shall  be  void  and  of  no  effect; 
jmnnded,  that  nothing  in  this  act  contained  shall  prevent  ihe  plain- 
cHFor  pltintiflb  in  such  judgments  from  renewing  the  same  afler  the 
expiration  of  the  said  sevefti  years,  in  cases  where  by  law  he  or  they 
woldd  bo  othtrwiee  entitled  «o  td  do,  but  the  Hen  of  such  revived 
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judgments  on  the  property  of  the  defenda,Dt8  thereto,  shall  operate 
only  from  the  time  of  such  revival."     Prince  458. 

It  i«-not  worth  while  on  the  present  occasion  to  discuss  the  ^poV 
icy  of  this  law.  This  was  fully  done  in  a  former  opinion  deliveredl 
by  this  Cour(  in  February  last,  at  Macon.  I  shall  content  myself 
with  considering  whethe»or  not  this  cas9  comes  within  its  p^visions. 

If  the  last  entry  of  the  sheriff,*  accounting  for  the  final  distriba* 
lion  of  the  money  raised  by  him  in  1839-'40,  was  made  at  Apnl 
Court,  1840,  as  he  distinctly  avers  to  be  true  in  Clark  &  Pelot's 
eaCse,  why  then  t^ere  is  an  end  of  the  controversy ;  for  the  final 
disposition  of  the  fund  last  raised,  in  Apnl,  1847»  was  just  seveB  * 
years  from  that  date.  And  in  case  of  doubt  upon  a  matter  of  fact 
liHe  this,  it  would  have  been  proper  to  have  referred  it  as  an  issoo 
of  fact,  to  have  been  found  by  a  jury. 

But  set  aside  this  return  altogether,  for  uncertainty  or  any  other 
cause,  and  how  stands  the  case  ^  I  assume  it  to  be  ipcontxoverd- 
bly  true,  that  the  return  next  preceding  this>  must  have  beeivmadtf 
o«  or^fore  the  first  Tuesday  in>  January,  1840.  It  carries  inter* 
nal  conviction  Upon  the  fac9  of  it ; .  for  it  recites  that  the  stock  ttf 
^oods  were  sold  from  month  to  month,  to  that  period.  Moreover, 
it  }B  clear  that  the  statement  by  the  sheriff  as  to  the  proportion  of 
the  money  which  fell  to  such  fi.Ja.  from  the  amount  of  sales  couU 
not  have  been  made  until  after  the  conclusion  of  the  sale  in.  JaDa>- 
ary,  1840v  Taking  this  date,  then,  as  a  starting  point,  seven  yean 
had  not  elapsed  up  to  October,  1846,  when  the  fund  in  dispute  was 
brought  into  court,  aqd  claimed  under  the  old  executions.  And 
they  continued  to  assert  their  right  to  it  up  to  the  decision  jin  April 
thereafter.  It  is  ti*ue  that  the^  issue  of  payment^  tendered  by  the 
Kelseys  and  Halsted  in  October,  1846,  was  withdrawn  by  them  at 
the  ensuing  term,  and  that  in  the  mean  time  the  seven  years  had 
intervened.  But  the  abandonment  of  this  issue  by  them  \vss  no 
abandonment  of  their  lien  by  Wiley.  Parish  &  Co.,  and  Clark  lie 
Pelot.  TAet/  were  men  out  of  court.  We  do  not  decide,  for  it  is 
pot  necessary,  that  an  execution  being  subjudifie,  will  stop  the 
running  of  the  statute — whether,  for  instate,  if  it  had  been  hung 
up  for  more  than  seven  years  upon  a  claim,  or  for  a  length  of  time 
sufficient  for  the  statute  to  attach,  and  the  property  should  be  found 
not  subject,  it  would  be  a  good  bar  to  arrest  any  future  action  upon 
the^.ya.  until  reneyvred.  By  analogy  to  the  plea  of  the^  statute 
of  limitations  to  actions  upon  notes  and  other  instrumentSy  it  would 
be.    And  yet  this  case  would  certainly  not  come  withki  tbm,  i 
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and  spirit  of  the  act  passed  to  prevent  a  fraudulent  enforcement 
of  dormant  judgments.  Even  vigilant  or«ditore  and  moocent  pur- 
chaMfs  could  scarcely  complain  that  the  process  of  the  court  had 
alwmbered  until  it  had  become  an  instrument  of  fraud,  when  it  w«t 
all  the  while  in  court,  busily  enforcing  its  rights. 

I  repeat,  however,  that  it  is  not  necesssiry  to  express  ftn  opijrion 
upon  this  point.  It  never  was  supposed  that  if  suit  was  commenced 
upon  an  instrument  hefort  the  linttatioa  attached,. that  it  coald  be 
errested  during  its  pendency  and  progress ;  and  it  would  be  neces- 
Bttry  to  go -this  far  to  justify  the  rejeetian  oP  those  old  fi.  fam.  If 
the  aeven  years  had. not  run  in  October,  1846,  wh*n  they  applied 
through  the  court  for  this  money,  it  surely  did  not  after  that  ttnie, 
as  the  plaintiffs  never  discontinued  their  claim,  but  were  maimtain- 
iog  their  right  constantly  up  to  the  final  adjudication  against  them. 

We  do  not  see,  therefore,  that  we  can  daotharwise  than  revena 
tbe  judgneni^  below  as  to  the  statutory  bar. 


No.  44. — James  Apams,  aidm'r-  of  Amos  Rose,,  plaintiff  in  en*or, 
vs.  NiNiAN  Barrett,  defendaut  in  error. 

[L]  To  Tender  a  witness  inroiiif»etcnt  on  the  pY)iui(l  of  intcrci«tf  it  mn^t  l>c  flhown  that 
be  will  citlicr^oin  or  lo^^o  by^thc  dir.  ct  lo;;nl  opcmtion  und  effect  of  the  judgment, 
or  that  the  record  will  bd  legal  evidence  for  or  against  hiiu  in  some  other  action. 

[2.]  The  intereit  to  exclude  a  witness,  muot  bo  a  present,  certain  and  vested  interest, 
and  n^ao  interest  uncertain,  remote,  or  contingent. 

[3.]  A  witness  is  always  presumed  to  be  competent,  and  the  burden  of  proof  to  show 
his  incoiiq>Pteucy,  is  on  the  objecting  party. 

[4.]  Where  a  witness  stored  into  a  covenant  to  guaranty  nrtl  protect  tlie  title  to  cer- 
taJti  land  against  mortgages,  judgmentp,  or  le^l  liabilities,  which  could  operAIS 
as  a  lien  or  incumbrance  on  said  land,  it  was  held^  that  it  wss  incumbent  oo  the 
pajTty  obiiccting  to  the  competency  of  the  witness,  to  show  affirmatively,  that  there 
was  actually  in  existence,  at  the  time  of  the  triul,  some  mortgage,  judgment,  or 
legiil  liability,  which  could  of/eroto  as  a  liorf,  or  incumbrtoce,  in  order  to  exclude 
the  witness  on  the  ground  of  interest 

In  EquitjT « Upson  Superior  Court.    Txied  before  Judge  Floyd. 
April  Term,  1847. 

TOL.  in.  36 


S7t      SUPREME  COURT  OF  GEORGIA. 

Adams,  admV.  vmI  Banett. 

For  the-  hctM  of  the  case,  and  the  points  nade  and  determined^ 
the  reader  is  referred  to  the  opinion  deHyered  by  die  Supreme 
Coart,' 

A.  H.  Cbappvll,  for  t)ie  plaintiff  in  error. 

O.  C.  6-iB8oif;  Ibr  the  defend^t  in  error. 

In  support  of  the  decision  below,  d^endant  in  error  subnntSi 
that  the  witness,  Thomas  F.'  Bethel,  was  properly  excluded, 
because  he  is  interested  both  in  the  event  of  the  suit  and  tn  tbe 
record  :  he  is  interested  to  dischaf  ge  his  liability  ereated  by  his 
gMoranty,  which  would  be  done  by  a  verdict  for  the  plaintiff,  ia 
error ;  which  discharge  would  be  manifest  in  a  suit  on  his  gmdr- 
anty  by  defendant  in  error,  by  an*  exhibition  in  his  defence  of  this 
record.  Greetd.  m  Ev.  .sees.  404,  390,  392,  393,  395,  397 ;  2  Har. 
S^GiUR.  176 ;  6  Greenl.  R,  416,  420 ;  2  NoU  ^  McCord  R.  153, 
156 ;  1  BaiUs/  R.  49,  364;  1  T.  R.  296.     . 

Nor  can  the  witness  remove  his  interest,  but  the  contract;  which 
in  this  case  makes  him  quasi  a  party,  must  speak,  and  must  settle  the 
question  of  his  interest.  Greenl.  on  Ev.  sees.  422,  423,  387  ;  2  Bm- 
ley  R.  473. 

And  in  all  cases  a  release  to  restore  competency,  must  be  made 
by  the  party  to  whom  he  is  liable.     1  Bailey  R.  364. 

PoE  ^  NisBET,  for  the  defendant  in  error. 

To  the  first  ground  of  error,  counsel  for  the  defendant  in  error 
reply- 
That  the  witness  was  directly  interested  in  the  result  of  the 
cause  in  which  ho  was  called  to  testify,  because  if  by  his  tes- 
timony the  deed  sl^ould  be  decreed  to  be  cancelled,  Bethel»  tbe 
witness,  would  be  ipse  facto  discharged  ^ro6i  his  liability  on  his 
covenant  to  save  defendant  in  error  harmless. 

All  persons  who  have  an  actual  legal  interest  in  khe  result  of  a 
auit,  are  incompetent,  to  testify.  1  Greenl.  Ev.  sees.  386,  392, 393 ;  1 
Starkie  Ev.  19,  20  ;  1  Phil.  Ev.  36. 

The  true  test  of  the  interest  of  a  ^dtness  is,  that  ho  will  either 
gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judg* 
inent.     1  Greenl.  Ev.  sec.  39Q ;  1  KeUy  405. 
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Illustration  of  the  nature  of  tbe  direct  interest  that  dl^ualifies 
the  witness :  1  Greenl.  Ev.  sees.  392,  393 ;  3  Starkie  R.  132;  1  T. 
iL  164 ;  1  Greetd.  Ev.  sec.  397.  .      . 

In  reply  to  the  second  ground  of  error«  counsel  for  the  defen* 
dant  in  error  contend- 
That  the  refusal  of  the  Court  below  to  permit  the  plaintiff  i^ 
error  to  examine  the  witness  rejected,  to  be  sworn  and  examined 
on  htSTotr  <2trtf, -was  proper,  because  the  test  of  the  witness's  comr 
peteacy  had  been  determined  by  the  instrument  to  whrcb  the 
witness  was  a  party,  and  it  was  not  competent  for  th^  party  ofier- 
ing  him  to  attempt  to  sustain  him  on  the  voir  dire.  1  GremU  Eif» 
stet.  422, 423 ;  Mott  vs.  Hickst  1  Cotoeu  R,  513. 

By  the  Coifrt. — Warner,  J.,  delivering  the  opinion. 

It  appears  from  the  record  in  this  cause,  that  a  bill  was  filed  in 
the  Court  below  by  the  plaintiff  in  -error,  to  cancel  and  set  asides 
deed  executed  by  his  intestate  to  the  defendant  in  error,  for  a  set- 
tlement of  land  in  the  county  of  Upson,  on  the  ground,  that  the 
connderation  for  which  said  deed  w^  executed  was  illegal.  Tbe 
ieed  conveying  the  land  .to  the  defendant  in  error,  was  executed 
by  Roito,  on  the  12th  day  of  March,  1842,  by  his  attorneys  in  ^t, 
and  contained  a  general  warranty  of  title.  . 

Afterwards,  on  the  24th  ^ay  of  March,- it  appears,  that  James 
Adams  and  Thomas  F.  Bethel,  for  certain  considerations  thereia 
expressed,  executed  under  their  hands  and  seals  the  following 
guaranty.  After  reciting  that  Rose  had  bargained  and  sold  the 
aforesaid  settlement  of  land,  mentioned  in  the  deed  from  Rose  to 
Barcett,  the  instrument  contains  the  following  clause: 

**  The  said  James  Adams  ajid  Thomas  F.  Bethel,  the  said  bar- 
gained lands  sold  as  aforesaid  unto  the  said  Ninian  Barrett,  hath 
e^^need  to  guarantee  and  protect,  and  do  by  these  presents  gtiar- 
antee,  and  will  protect,  the  right  and  title  to  said  lands  unto  said 
'  Ninian  Barrett,  his  heirs,  executors  and  administrators,  against  all 
and  every  mortgage,  debt,  judgment,  execution,  or  legal  lialnlity 
agaiast  said  Amos  Rose,  which  could  operate  as  lien  or  incum- 
brance upon  said  land,  or  destroy  the  title  of  said  Ninian  Barrett 
derived  as  albtesaid,  and  which  said  m<ntgage,  debt,  judgment, 
axecution,  or  legal  liability  were  in.  being  at  the  time  of  making 
aaid  deed  of  conveyance  to  said  Ninian  BarreU,  from  said  Amoa 
Bote  by  hi*  attonieys  in  fact,  tfccS 
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This  latter  itistruraent,  with  the  deed  from  Rose  to  Barrett^ 
were  attached  "by  the  complainant  in  the  Court  below  as  *  exliibilB 
to  his  bill.  On  the  trial  of  the  cause  in  the  Court  beloW,  tbe  com- 
plainant call€)d  as  a  witness,  to  prove  the*  illegal  consideration  of 
the  deed  from  Rose  to  Barrett,  Thomas  ¥.  B^tbel,  whose ,  testis 
nony  was  objected  to  by  the  defendant,  on  th^  grodnd  that  it 
appeared  by  the  aforesaid  guaranty  attached  to  the  biH  of  qooh 
plaii\ant,  that  he  was  interested  in  the  event  of  the  suit ;  apd  tbe 
Couri  being  of  the  opinion  that  he  was  interested,  so  decided,  and 
excluded  his  evidence.  Wheneupon  the  complainant  excepted, 
and  now  assigns  the  same  for  error  in  this  Coutt. 
[l.J  Had  the  witness.  Bethel,  such  an  interidst  in  thasViit  as'  ougllt 
to  hfiive  excluded  him  ?  We  think  not ;  and  will  proceed  to  state 
the  rule  of  evidence,'  and  then  apply  the  facts  of  this  case  to  the 
rule.  In  1  Grecnl.  Ev.  458,  sec,  390,  the  rule  is  stated  to  be,  t^at 
•*  The  true  test  of  the  interest  of  a  witness  is,  that  he  will  either  giain 
or  lose  h^  the  direct  legal  opet^tion  aiid  effbct  of  the  judgment,- or 
that  the  record  will  be  legal  evidence  for  pr  against  hira  in  some 
[2.]  other  action.  It  must  be  a  prfsenty  veriam,  and  vested  iniettti^ 
Mid  not  an  interest  uncertain,  remote,  or  contingent.  And  if  the 
interest  is  of  a  doubtful  nature,  the  objection  goes  to  the  credit  of 
[3.]  the,  witness,  and  not  to  his  competency.  For  beihg  always 
presumed  to  be  competent*,  the  burden  of  proof  is  on  tfie  Object- 
ing party,  to  sustain  his  exception  to  the  competency,  and  if  he 
fiiils  satisfactorily  to  establish  it,  the  witness  is  to  be  sworn.*' 
[4.]  What  are  the  facts  relied  on,  to  show  that  the  witness  had  a 
**  present,  certain,  and  rested  interest*  in  the  event  of  the  suit,  Tito 
facts  relied  on  are,  that  the -witness  guaranteed  under  his  hand  and 
seal,  to  protect  the  right  and  t;itlei  to  the  land  conveyed* by  Rose  to 
Barrett,  "against  aH  and  every  mortgage, -debt,  judgment,  exetu- 
tion,  or  legal  liability  against  said  -Amos  Rose,  which  could  operate 
as  lien  or  incurat>rance  upon  said  land,  or  destroy  the  tide  of  «4 
Ninian  Barrett,  diBrived  as  aforesaid,  and  which  said  mortgage, 
debt,  judgment,  Execution  or  legal  liability  wer^  in  being  at  the 
time  of  making  the  deed  of  conveyance  to  said  Ninia^  Barrett  by 
Amos  Rose."  The  witness,  by  his  covenant,  was  bound  to  protect 
the  title  to  the  land  from  all  mortgacj^es,  debts,  judgments,  execfi- 
tions,  or  any  legal  liability  against  Rose,  which  could  operate  as  t 
lien  or  incumJyrdncc  on  said  land,  or  .destroy  Barrett's  title  thereto, 
or  which  existed  at  the  time  of  making  the  deed  from  Rose  to 
Barrett,     The  covenant  does  not  assert  there  were  %nj  ptmtktihr 
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mortgages,  debts,  judgments,  execiUions,  or  any  legal  liabilities 
which  could  or  would  operate  as  a  lien  or  incumbrance  on  the 
land,  but  as  a  general  covenant  against  all  mortgages,  debts,  judg- 
ments, executions,  or  legal  liaUIities  which  could  operate  as  a  Hen 
or  incumbrance  on  the  lan^  conveyed^  by  Rose  to  Barrett*  Now^ 
does  it  follow  a^fa  necessary  legal  consequence,  that  because  the  wit- 
ness '  covenanted  to  protect  the  title  to  the  land  c^ainst  all 
mortgages,  debts,  judgments,  executions,  or  legal'  liabilities  which 
could  operate  as  a  lien  or  incumbrance  thereon,  that  any.  sifch  nort- 
gfkges,  debts,  judgments,  executions,  or  legal  liabilities  did  in  fact 
existi  There  is  none  asserted  in  the  instrument  to  exist,  and  unless 
It  be  shown  that  there  ^re  in  existence  some  mortgages,  judgments  or 
other  legal  liabilities,  against  which  Bethel  covenanted  to  protect 
the  land,  we  cannot  readily  perceive  how  he  can  be  made  liable 
tm  his  covenant,  or  what  interest  he  would  have  in  the^event  of  the 
Bait.  The  fundamental  error  in  this  case  is,  we  apprehend,  in  aisu- 
ming  that  there  are  mortgages,  debts,  judgments-or  legal  liabilities 
which  would  operate  as  an  incumbrance  on  the  land,  and  which 
Bethel  by  his  covenant  would  be  bound  to  discharge,  when  no  such 
facts  are  affirmatively  shown  by  the  record.  Because  a  man  cov- 
enaots  generally  against  mortgages  and  dll  other  incumbrances,  it 
does  not  in  our  judgment  follow,  as  a  necessary  legal  consequence, 
that  there  are  actually  in  existence  any  such  moitgageer-  or  other 
incumbraiiccs.  The  covenanter  would  only  be  liable  on  his  general  ■. 
covenant  wheni  such  incumbrances  were  actually  shown  to  exist  | 
and  if  th^re  were  no  incumbrances  in  existence,  against  which  he  stip- 
ulated to  proftect  the  propeity,  he  would  not  be  liable,  notwithstan* 
(ditig  his  general  covenant. 

It  was  urged  on  the  argurpent,  that  inasmuch  as  the  complainant 
IB  the  bin  Bought  to  set  aside  the  convey&ince  from  Rose  to  Barrett, 
a  decree  to  that  effect  would  deprive  Barrett  of  all  power  to  call 
on  Bethel,  the  guarantor,  to  protect  him  against  the  incumbranoea 
specified  in'his  covenant;  for  then,  he  would  have-no  title  to  the 
land,  and  no  interest  in  it  which  he  could  enforce ;  and  that  Bethel 
was  called  aa  a  witness  to  destroy  and  set  aside  the  evidence  of 
Barrett's  right  to  maintain  an  action  against  him  on  his  covenant. 

This  poMtion  also  assumes,  that  there  were  mortgages,  jadg- 
meota,  or  other  legal  incumbrances,  actually  existing,  for  which 
Barrett  would  be  entitled  to  maintain  an  action  on  thd  covenant 
against  Bethel.  Unless  there  were  some  mortgages,  judgments, 
executiona  or  othei' legal  incumbranoea  specified  in  the  coven    ^ 
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actually  in  exifltence,  how  would  the  decree  setting  siaide  the  deed 
from  Rose  to  Barrett  affect  his  interest  ?  The  covenant  is*  a  gen- 
eral one  against  all  incumbrances  and  liens,  which  might  affect ibo 
title  to  jlhe  land^  and  in  order  to  show  that  Bethel-  might  be 
interested  in  obtaining  the  decree,  so  as  to  release  bim  from  the 
obligations  of  his  covenant,  it  ought  to  have  been  qffirmaiivdy  estab* 
lished  that  there  were  incumbrances,  or  legal  liens,  which  would 
have  constituted  a  breach  of  his  covenant.  If  there  were  no  Hem 
or  i^DHmbrances  in  existence,  at  the  time  7te  was  called  to  testify^  then 
the  decree  cancelling  the  deed,  would  not  alter,  increase,  or  dimio* 
ish  his  liability.  If  it  had  been  shown  there  was  a  mortgage, 
judgment,  or  oth<Sr  legal  liability  against  Rose,  which  operated  |p 
%  lien  or  incuipbrance  on  the  land,  at  the  time  of  the  trial,  then  we 
admit,  there  would  have  been  force  in  the  objection;^ as  in  that 
event,  Bethel  would  have  been  interested  to  defeat  Barrett's  right 
of  ^tion  against  him,  on  his  covenant,  by  having  his  title  to  the 
land  cancelled  and  destroyed. 

.  If  it  had  been  shown,  that  at  the  time  of  making  the  covenant, 
there  were  incumbrances  actually  existing,  which  wonld  have 
rendered  the  witness  incompetent,  yet,  if  such  incumbrances  had 
been  extinguished  hefore  tJie  trial,  the  witness,  in  our  judgment, 
would  have  been  competent.  The  rule,  as  we  have  seen,  requires 
that  the  lAterest  of  the  witnaw  must  be  a  present,  certain  and  vested 
^interest;  that  the  witness  is  presumed  to  he  compitent ;  and  that  the 
burden  of  showing  his  incompetency  on  the  score  of  interest,  u  an  the 
objecting  party.  What  does  the  objecting  party  show  here  1  He 
shows  that  the  witness  entered  into  a  covenant  %y  which  he 
covenanted  to  indemnify  the  covenantee  against  all  mortgages^, 
judgments,  or  legal  liabilities,  which  could  operate  as  a  lien  or 
incumbrance  on  the  land,  purchased  by  Ban-ett  from  Hose ;  bat 
•he  does  not  show,  there  were  any  mortgages,  judgments,  or  legal 
liabilities,  which  could  operate  as  a  lien  or  incumbrance  oq-  the 
land,  at  the  time  the  witness  teas  offered  to  he  sworn. 

To  have  excluded  the  witness  on  the  score  of  interest,  it  was  not 
only  necessary  to  have  shown  the  -covenant  relied  on,  hut  it  was 
incumbent  on  the  objecting  party  to  have  also  shown  that  there 
was  a  mortgage,  debt,  judgment,- execution,  or  some  legal  liability 
against  Rose,  which  could  operate  as  a  lien  or  incumbrance  on  the 
land,  or  destroy  the  title  thereof,  actually  existu^  at  the  time  the 
witness  was  offered  to  testify. 
It  was  insisted  by  one  of  the  counsel  for'the  defendant  Jnenor^ 
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that  the  witness  had  absolutely  covenanted  to  warrant  the  title  at 
all  events,  as  well  against  the  decree  now  sought,  as  against  liens 
and  incumbrances. 

If  such  had  been  the  legal  effect  of  the  covenant,  we'ltkye  only 
to  say,  the  witness  was  called  to  testify  against  his  own  interest,  and 
was  therefore  competent;  for  if  the  covenant  extends  to  the  title 
of  the  land,  the  witness  was  called  to  defeat  and  destroy  that  title; 
and  in  that  event,  would  be  liable  on  his  covenant  to  Barrett, 
against  whom  he  was  caUed  to  give  evidence.  - 

Professor  Greenleaf  says :  "  It  is  hardly  necessary  to  observe, 
tliat  where  a  witness  is  produced  to'testify  against  his  interest,  the 
lyle  that  interest  disqualifies,  does  not  apply,  and  the  witness  is 
competent."     1  Greenl.  Ei\  479,  sec.  410, 

From  the  view  we  have  taken  of  this  case,  we  are  of  the  opinion 
that  the  Court  below  erred  in  its  judgment  in  rejecting  the  witness 
on  the  ground  of  interest  in  the  event  of  the  suit.  Therefore^  let 
the  judgment  be  reversed,  and  a  new  trial  granted. 


No.  4&r->AB8ALOM  C.  Cleaveland,  plaintiff  in  error,  vs.  Edmund 
Stewart,  Natiian  Respass,   William  Worthy  and   John 
.     Barker,  survivors,  defendants  in  error. 

[!•]  An  Incorporated  Academy,  is  a  private  cori>oration, notwithstanding  it  may  deriTe 

its  support  in  part,  from  tlio  government. 
[2.]  "Wetttf  TrvKtccM of  Oakrhumpna  Aettdemyf  pTomiBCto  pfiyA,C,C\cRve\and  or 
order,  six  hundred  d^dlars,  for  teaching  a  fwrliool  at  naid  Academy,  during  eleven 
months  of  the  year  eighteen  hundred  and  forty.    We  pay  the  same  money  on  the 
£nit  day  of  the  year,  lu41. 
26ih  Oct.  1839.  Edmund  Stewart^ 

Wm.  Robertsok, 
Nath.  Respass, 
Wm.  Worthy, 
John  Barker." 
Held,  that  the  makers  of  this  paper  ore  personally  liahlc,  and  tlio  words  "  TVus- 
fe««  ^4r^.,  are  merely  words  of  description. 
[3.]  Held  also,  that  in  a  suit  on  this  paper  against  the  makers,  they  might  plead  and 
prove  that  the  pl^tifl*  contracted  with  them  as  agents,  and  tlmt  crodic  was  given 
to  their  principal ;  al^o  that  the  plaintiff  might  show  hy  i)an»l,  that  ho  coniractod 
with  them  pcnbnally,  and  that  he  gave  credit  to  thorn  individually. 
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This  was  an  action  of  Aadumpsit,  brought  by  the  plaintiff  m 
error,  against  the  defendants  in  error,  and  Williani  RobertioB,  the^ 
in  life,  bat  who  died  pending  the  action,  in  Upson  Soperior  ConV 
and  waJ  tried  before  Jadge  Flotd,  April  Term,  1847; 

The  action  was  predicated  opon  an  instnmieiity  of  which  die 
following  is  a  copy,  to  wit : 

**  We  the  Trustees  of  the  Oakchampna  Academy,  promise  to 
pay  A.  C.  Cleaveland  or  his  order,  six  hundred  dollars, for  teaduog 
a  school  at  said  Academy,  during  eleven  months  of  the  year  (1840) 
eighteen  hundred  and  forty.  We  pay  said  money  on  the  first  day 
of  the  year  eighteen  hundred  and-forty-one. 

This  26th  Oct.,  1839.  (signed)  ~  Edmund  Stewakt, 

Wh.  RoBEKTSOir, 
NaTHA^  REePASBy 

Wm.  Wobtbt, 
JoHif  Baulks.'' 

The  defendants  pleaded  failure  of  consideration.  Daring  the 
pending  of  the  case,  and  before  the  trial,  William  Robertson  died^ 
and  by  an  order  of  the  Court,  the  plaintiff  was  permitted  to  pro- 
ceed against  the  survivors. 

Upon  the  trial,  the  counsel  for  the  plaintiff  introduced  the  said 
instrument,  and  read  the  same  in  evidence  to  the  jury.  The  testi- 
mony of  John  G.  Stokes,  taken  by  commissi6n,  was  then  read  to 
die  jury,  in  behalf  of  the -plaintiff,  which  proved  that  the. plaintiff 
offered  his  services  in  pui-suance  and  in  performance  of  said  con- 
tract, and  that  the  defendants  refused  to  accept  said  services,  and 
refused  him  permission  to  teach  said  school,  alleging  that  the  times 
faftd  become  hard,  and  that  they  could  not  make  the  money  by 
the  school,  which  they  had  promised  to  pay  t)laintiflr  for  the  teach- 
ing of  the  same.     The  plaintiff  here  closed. 

The  defendants  x)pcned  their  case,  and  read  their  plea  of  failure 
of  consideration,  alleging  that  the  plaintiff  had  conducted  himself 
after  the  making  of  said  contract,  and  before  he  was  to  enter  upon 
the  execution  of  the  sam^,  in  such  a  manner  as  to  render  him  an 
improper  person  to  have  and  take  charge  of  said  school ;  anTHhen 
introduced  William  Robertson  as  a  witness,  who  proved  that  he 
had  been  to  school  to  the  plaintiff,  and  that  he  was  a  good  teacher; 
that  the  students  on  one  occasion,  about  the  close  of  the  school 
in  1839,  turned  plaintiff  out,  and  forced  him  to  permit  them  to  have 
spirituous  liquors ;  and  that  some  of  the  large  students  drank  too 
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much.  The  defendants  then  introduced  Inman  Stephens  to  prove 
that  accounts  made  out  by  plaintiff,  in  183Q,  were  too  large,  and 
whose  testimony  was  />bjected  to,  and  overruled  by  the  Court. 
The  defendants  then  introduced  l^lijah  Thompson,  who  testified 
that  plaintiff  was  a  good  teacher,  and  a  sober  man.  The  testimony 
of  Samuel  Carter,  taken  by  commission,  was  then  introduced,  and 
proved  «  conversation  between  plaintiff  and^idfendants,  after  said 
instrument  was  given,  in  which  conversation  plaintiff  stated,  that 
inasipiu;h  as  the  hardness  of  the  times  was  the  only  excuse,  he 
shosld  hold  on  to  the  instrumetit.  The  defendants  then  introduced 
the  totimony  of  Jonathan  Stewart  and  WiHis  Hobbs,  taken  by 
commission,  whidh  proved  that  at  the  last*  day  of  the  school  of 
1839,  the  plaintiff  ^d  some  of  the  students  drank  too  much.  The 
defendants  then  offered  in  evidence  the  plaintiff's-  agreement  is 
writing,  Blade  by  him  at  the  time  of  the  execution  of  the  instru- 
ment sued  on,  as  follows,  to  wit :  « 

**  Georgia,  Crawford  county.  By  these  presents,  I,  A.  C.  Cleave- 
land, bind  myself  to  the  Trustees  of  Oakchumpna  Academy,  to 
perform  the  various  dirties  of  a  jteacher  at  said  Academy,  so  far  ai 
I,  the  said  A.  C,  am  competent ;  commencing  on  the  first  school 
day  in  February  next,  and  ending  said  school  on  the  twenty-fifth  of 
December  thereafter,  with  a  vacation  of  one  week  at  the  end  of 
every  three  months.  I  further  make  over  to  the  trustees,  all  chum 
on  the  State  for  the  money  that  is  coming  to  me,  or  said  Academy, 
and  hereby  make  them  my  lawful  agent  to  draw^sucb  money. 

This  26th  Oct.,  1839.  ,         A.  C.  Cleavelakd." 

And  also  this  act  incorporating  the  said  Academy ;  both  of  which 
were  objected  to  by  plaintiff's  counsel,  on  the  ground  that  the 
defendants  had  not  pleaded  the  act  specially,  nor,  that  they  were 
the  agents  of  the  incorporation,  nor,  that  the  contract  with  plaintiff 
was  made  by  them  as  such.  Whereupon  the  objection  was  over- 
ruled by  the  Couit,  and  said  instrument  was  admitted  in  evidence, 
and  the  act  incorporating  said  Academy  read  to  the  jury.  The 
defendants  then  closed. 

The  plaintiff,  in  rebuttal  ipti-oduced  the  testimony  of  Sainuel. 
Carter,  taken  by  commission,  which  proved  that  the  plaintiff  was 
a  good  teacher,  and  that  the  defendants  were  well  pleased  with 
him  as  such.     The  plaintiff  then  introduced  the  testimony  of  Wal- 
ter T.  Murchison,  which  proved  in  substance  the  same  as  Carter's. 

The  plaintiff  then  offered  Samuel  Wilson  and Cobh^  ta 

prov^  that  it  had  been  the  custom  at  the  said  academy  finr  th'  ^ 
TOL.  in.  37 
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trustees  to  employ  a  teacher  and  pay  him  out  of  their  individual 
funds,  and  to  take  the 'Subscription  to  the  school  for  the  purpose 
of  remunerating  themselves  therefor ;  which  was  objected  to  on 
the  part  of  the  defendants,  on  the  ground  that  it  was  irrdlevafity 
and  could  not  be  received  to  explain  the  vvritten  contract ;  the 
objection  was  sustained  by  the  Court,  and  the  testimony  ruled  out. 

After  argument  before  the  jury,  the  Court  below  pronounced 
the  following  opinion ; 

"  That  at  the  time  when  a  motion  for  a  nonsuit  was  made,  the 
Court  was  not  satisfied  that  the  defendants  were  notliaUe  in  their 
individual  capacity  upon  the  instrument  set  forth  in  th£f  plaintiff's 
declaration,  and  therefore  refused  to  nonsuit.  The  defendants 
have  introduced  in  evidence  a  paper  beanng  date  on  the  same 
day  with  the  instrument  declared  on,  made  at  the  saine  time,  and 
between  the  same  parties.  The  two  instruments  show  but  one 
contract ;  the  one  binding  the  trustees,  and  the  other  the  plaintiff. 
In  construing  the  contract  so  as -to  ascertain  the  liabilities  of  the 
parties,  both  instruments  must  be  taken  together ;  and  thus  taken, 
ih  the  opinion  of  the  Court,  they  show  the  defendants  liable  only 
in  their  corporate  capacity.  And,  as  the  whole  case,  in  the  opinion 
of  the  Court,  turns  upon  that  question,  the  jury  are  directed  to 
find  for  the  defendants.'* 

To  which  decision  the  counsel  for  the  plaintiff  excepted. 

1.  Because  said  Court  allowed  the  defendants  to  give  in  evidence 
the  act  of  the  Georgia  Legislature,  incorporating  6aid  Academy, 
when  said  defendants  had  not  plead  that  they  acted  as  the  agents 
of  said  corporation  in  the  contract  with  plaintiff,  and  that  they 
were  not  individually  bound  thereon. 

2.  Because  the  Court  erred  in  ruling  out  the  testimony  offered, 
to  prove  that  it  was  the  custom  of  the  trustees  of  said  Academy 
to  employ  a  teacher  and  pay  his  salary  out  of  their  individu^ 
funds,  they  taking  the  subscription  to  the  school  for  the  purpose 
of  reimbursing  themselves. 

3.  Because  the  Court  erred  in  holding,  that  said  defendants 
were  not  individually  bound  upoM  said  contract,  but  that  they 
contracted  in  their  corporate  capacity,  and  were  liable,  if  at  all,  ia 
that  capacity. 

»  4.  Because  said  Court  erred  in  directing  the  jury  to  sign  a 
verdict  for  said  defendants,  and  in  not  allowing  them  to  retire  and 
consider  bf  the  testimony  submitted  in  the  cause. 
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6.  ^.  Hunter,  and  Green  &  Causet,  for  the  plainti£ 

A.  W.  Hammond  &  O.  Gibson,  &)r  defendants. 

Green,  for  the  plaintiff  in  enror,  contended — 
The  Oakchumpna 'Academy  is  a  corporation,  and  can  contradvia 
but  two  ways ;  it  may  ^contract  by  its  corporate  seal,  or  by  «a 
EQthorized  agent.  Story  an  Agency,  ch.  2,  $ec,  1&;  ch.  5^  sea. 
62,  53.  A  corporation  is  an  artificial  person,  and  hence  the  reason 
of  the  rule.  This  contract  is  not  by  the  corporate  seal,  neither  is 
it  by 'an  authorized  agent.  The  note  does  not  show  either.  To 
bind  the  corporation,  the  note  should  either  be  by  the  corporate 
seal,  or  by  an  agent  duly  authorized,  because  the  charter  does  not 
authorize  the  making  of  promissory  notes.  Dawson  Ckmp,  21 ;  1 
SiacJutone  Com.  472  ;  2  Kent  Com,  289,  290,  291.  All  acts  incor- 
porating privileged  companies  must  be  construed  strictly ;  this  is 
the  modem  rule.     2  Kent  Com.  299. 

It  is  -contended  that  tl^e  defendants  acted  as  the  agents  of  the 
corporation,  and  are  therefore  not  personally  liable.  The  rule  is, 
that  government  agents  are  prima  facie  not  liable.  Story  mi 
Agency,  sec.  302 ;  Macheath  vs.  Haldimand,  1  Term  R.  177 ;  1 
ib.  674;  1  Cowen  R.  513;  19  Johns.  R.  60;  8  Cowen  R.  191; 
Gken$\B.  AdafM  et  al,,  2  KeUy  22.  214.  But  the  agents  of  private 
persons  or  corporations  are  always  j^rtmayocie  individually  liable, 
nnless  their  liability  is  positively  negatived  on  the  face  of  the  con- 
tract. The  Oakchumpna  Academy  is  a  private  and  not  a  puUic 
corporation.  Society  vs.  Netd  Hacen,  8  Wheat,  ii^.  464 ;  DartmmUh 
CoHegt  vs.  Woodward,  4  u2.  518.  A  number  of  cases  could  be 
shown  to  the  same  point,  but  suppose  these  sufficient  The 
defendtots  are  personally  liable,  whether  th^  acted  as  the  agents 
or  as  the  corporation  itself.  The  language  is,  -**  we  the  trustees|" 
the  woi*d  '*  trustees"  is  mere  descriptio  personarum.  Starjf  m^ 
Agency,  $ec9.  154,  155.  The  rule  is  the  same  as  to  scaled  instsu- 
MMTnts.  ib.  sec.  155 ;  1  Chitty  PLSO}  Tqfi  vs.  Brewster,  9  Jokmi. 
JR.  334 ;  Hills  vs.  Bannister,  8-  Cowen  R.  31.  In  the  last  case,  the 
note  was  given  for  a  debt  due  from  the  corporation,  and  so  men- 
tioned,  which  makes  it  a  strong  case.  In  Stone  ys.  Wood,  7  Qmen 
R.  453«  Chief  Justice  Savage  remarks :  **  Whatever  authority  one 
person  may  have  to  bind  another,  if  he  d^  not  sign  as  agont  or 
H  nttoraey,  he  hinds  hiouelf  and  no  other  person."    AgtiOf  Si0df$f 
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YB.  Arnold,  11  Man.  IL  27;  WhiU  vs.  Skumer,  13  Johns.  R.  307; 
Tippets  vs.  fFo/^er,  4  ATom.  IL  594,  are  all  leading  case^  upon 
this  point.  Again,  Brockway  ts.  AUen,  17  TFmmI.  il.  40 ;  3  id.  94 ; 
10  ti.  271 ;  ib,  87,  are  all  ca«e8  in  point,  and  conclusive  of  this 
groand.  But  still  farther.  Story  on  Agency,  sees.  154,  155, 156, 157, 
158,  159 ;  2  Ktnt  Com.  630,  631.  Ther^  are  cases  where  bodi. 
principal  and  agent  are  bound,  or  either  at  the  election  of  the  plain- 
tiff Story  on  Agency,  161 ;  2  KmU  Com.  630,  631.  ,  Ib  making 
this  note  the  corporation  did  not  contract,  because  the  word  "  we  ** 
in  msed,  referring  to  the  various  persons  defendants ;  a  corporatian 
cannot  be  used  in  the  plural— a  corporation  is  but  one  person. 

This  action  has  been  commenced  against  the  defendants  in  their 
individual  capacities ;  they  have  pleaded  failure  of  consideratidii 
ak>na  To  have  avoided  personal  liability  they  should  have 
pleaded  their  agency,  or  corporate  capacity,  because  they  are  lia- 
ble prima  Jacie  from  the  face  of  the  note.  The  plea  would  have 
been  one  of  confession  and  avoidance ;  such  defences  must  be 
pleaded  even  under  the  English  rule,  1  ChittyPl.  554,  and  especially 
under  our  statute.  Joh$uon  Sf  Black  vs.  Ballingalr-l  Kelly  R.  68 ; 
Bm^hamum  vs.  DiU,  ib.  256.  Now^  to  show  that  this  note  is  within 
this  rule,  see  the  above  cases  in  17  Wend.  R.;  13  Johns.  R.;  9 
id.;  4  Mass.  R.;  19  Johns.  R.  60;  1  Cowen  R.  530;  7  id.  453; 
3  Wend.  R;  IQ  id.  Again,  if  a  person  seek  to  avoid  personal 
liability,  he  must  show  a  remedy  against  some  other  person;  how 
would  a  declaration  look  declaring  against  one  small  corporation 
in -the  plural,  thus,  they  the  "Oakchumpna  Academy  promiaedy'' 

*c.r 

The  Court  below  should  have  allowed  testimony  showiBg  the 
custom  prevailing  at  the  time  the  contract  was  made,  and  by 
which  the  contract  must  be  construed.  This  is  notin.  violation  ^ 
any  rule.  See  GreenL  Ev.  sees.  292,  393,  294.  Sock  evklenoe  v 
not  to  vary  or  alter  the  contract,  but  to  show  what  the  contract  v 
according  to  the  understanding  of  the  parties,  ib.  282.  The  cas- 
toa  of  the  place  may  be  given  in  evidence  to  aid  the  court  in 
die  construction  of  the  contract,  t^.  293,  294 ;  Renner  va.  Bsmk 
^  Columbia,  5  Cond.  R.  691 ;  Halseyvs.  Broum,  3  Day  R.  346; 
YeatanYS.Bank  of  Aleofandria,  2  Cond.  IL  186;  9  Mass.  R.  156, 
an  in  point,  and  showing  that  a  custom  wbich  prevails,  may  he 
given  in  evidence  to  aid  in  the  construction  of  the  inuramenu 

The  Court  below  should  have  submitted  the  queationaof  fact  lo 
fStt6  jury ;  there  was  evidence  from  which  the  jnqr  could  hafO 
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arrived  at  the  conclusion  that  it  was  the  intention  of  the  parties 
that  the  defendants  should  be  individually  bound.  Where  there 
is  any  evidence,  the  jury  must  determine  as  to  its  weight  Stdl 
ITS.  GUuB,  I  Kelly  R.  415,  and  aues  there  cited. 

A.'W.  Hammond  and  O.  C.  Gibson,  for  the  defendants  in  error. 

Submitted  that  whenever  the  capacity  in  which  parties  eontreot 
18  manifest  in  the  contract,  or  by  contemporaneous  writings,  their 
liability  cannot  be  varied  from  the  contract ;  and  insisted  that  the 
note  sued  on,  in  its  body  showed  clearly  that  the  defendants  in 
error  did  not  contract  as  individuals,  but  as  trustees;  and  that  such 
was  the  understanding  of  the  plaintiff  in  error,  is  made,  if  pouibht 
more  striking,  by  his  obligation  given  at  the  same  time  as  the  note. 
11  Mm$t.  IL  27,  29 ;  Story  on  Agency,  sec$.U7, 155, 274, 275,  278, 
52,  53 ;  Greenl.  Ev.  sees.  278,  282,  283 ;  Harper  JK.  120  ;  1  Qneen 
R.  626. 

The  nmge  rejected  was  not  sudi  as  could  be  proved.  GreenL 
Ev.  sec.  292,  and  note  4. 

The  counsel  for  defendants  in^ed  fluther,  that  they  were  naC 
liable  individually,  and  cited  Ghent  and  others  vs.  Adams,  2  KeUy 
R.  214,  and  relied  upon  that  case,  and  the  cases  there  cited.  T|^ 
ooDteoded  that,  admitting  the  defendants  were  private  agents,  yet 
iIns  eontract  disclosing  their  principal,  and  no  fraud  pradlised,  Cke 
priDGipal  was  bound  and  not  the  agents.  The  credit  was  given  to 
tka  ineorporation,  the  trustees  being  the  mere  agents  through  wham 
tlia  coalraet  was  made.  * 

HvNTBa.  for  the  plaintiff  in  evror,  in  conehisioB. 

A  aorporation  cannot,  contract  directly,  except  under  seal,  yet  it 
may,  by  TOte  or  other  act  sufficiently  expressive  of  the  corporate 
will  tad  intention,  appoint  ao  agent,  whose  acts  and  oontracts, 
within  the  wcofe  of  his  authority,  will  be  binding  on  the  cotpom* 
tioa,  1  NoU  Sf  MeCord  231.  Applying  this  rule  to  the  preaaat 
caaa,  it  was  competent  for  the  Oakchumpna  Academy  to  have  con- 
tracted directly  with  the  plaintiff  in  error,  under  its  seal,  as 
provided  for  in  the  act  of  incorporatioi^  or  to  have  delegated  the 
power  of  making  the  contract  to  the  defendants  in  error,  and  m 
^e  latter  event  it  would  have  been  the  act  and  deed  of  the  cocpe- 
tation.  Has  this  contract  been  executed  in  either  of  these  two 
modm  t  That  the  seal  of  the  coiporatioa  has  beeiv  used,  is.  net 
ad  it  it  equally  dear  that  tbe  defandanta  in  error  liave 
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not  made  this  contract  as  the  agents  of  the  Oakchumpna  Academy. 
The  name  of  the  principal  does  not  appeal*  on  the  face  of  the  paper, 
except  as  descriptio  personarum,  and  is  not  signed  by  any  person 
as  agent  for  the  corporation.  It  is,  then,  the  individual  act  of  tbe 
defendants  in  error,  and  they  are  individually  liable.  But  while  it 
is  manifest  on  the  face  of  the  instmment  that  tbe  defendants  in 
error  are  individually  liable,  and  contracted  as  individuals,  could 
they  not  have  discharged  themselves  by  pleading  that  they  acted 
as  the  aj^ents  of  the  incorporation  in  making  the  conttact,  and  dis- 
closed their-agency,  and  supported  this  plea  by  proof  at  the  trial  ? 
Tbe  consideration  of  this  question  becomes  unnecessary,  since  no 
plea  of  agency  was  put  in,  and  no  proof  of  it  adduced  on  tbe  trial 
We  may  safely  conclude,  then,  that  the  instrument  declared  upon 
id  the  individual  obligation  of  the  defendants  in  error,  and  that  the 
Court  below  committed  error  in  ruling  the  contrary. 

We  hold  that  the  Court  below  committed  error  likewise,  in 
excluding  from  the  consideration  of  the  jury,  .evidence  of  the  cus- 
tom and  usage  which  prevailed  at  said  academy,  by  which  the 
trustees  were  held  personally  Hable  to  the  teacher  for  his  services, 
they  taking  the  school  as  an  indemnity  to  themselves.  This  rule 
is  applied  to  contracts  in  the  transactions  of  life,  upon  the  princi- 
ple of  presuming,  that,  in  such  transactions,  the  parties  did  not 
mean  to  express  in  writing  the  whole  of  the  contract  by  whidi 
they  intended  to  be  bound,  but  a  contract  with  reference  to  known 
usafge  and  custom.  Evidence  of  custom  and  usage  is  admissiblB 
to  annex  incidents  to  written  contracts,  in  matters  with  respect  to 
which  the  contract  is  silent.     1  New  Lilrary,  Law  of  Eq,,  144,  145. 

We  insist  upon  a  reversal  of  the  judgment  of^  tbe  Court  bek>w, 
upon  the  further  ground  that  the  Couit  committed  error  in  .assum- 
ing a  certain  fact  to  be  proved,  viz  :  that  the  instrument  declared 
upon,  was  the  coii>orate  act  of  the  defendants  in  error^  wbioh 
should  have  been  left  to  the  jury.  It  is  for  the  jury  to  determine 
upon  the  effect  of  evidence,  parol  or  written,  after  it  is  submitted; 
while  the  judge  is  called  upon  oirly  to  instruct  the  jury  as  to  the 
law,  if  they  shall  from  the  evidence  find  b,  particular /act  to  exist. 
In  tins' case,  the  Court  said  what  effect  plaintiff's  and  defendant's 
testimony  should  liav-e ;  and  after  the  case  had  been  argued  faj 
counsel  on  both  sides,  withdrew  the  facts  from  the  consideration  nf 
the  jury,  and  directed  the  jury  to  find  a  verdict  for  defeiidanlf; 
and  this  we  say  was  error  in  the  Court  below.  The  contract  or 
note  sued  upon,  having  been  read  in  evidence  to  the  jury  widrant 


DECATUR,  AUGUST  TERM,  184'!'.      291 

Cleaveland  f».  Stewart  and  others. 


objection,  tht  effect  of  it,  as  well  as  the  other  evidence  snbiftitted  in 
the  cause,  were  then  questions  exclusively  for  the  consideration  of 
the  jary.  Stell,  guardian  vs.  Glass,  1  Kelly  R,  487.  We  are,  how- 
ever, far  from  believing,  that  the  pure  and  able  Judge  who  tried 
this  cause  in  the  Court  below,  intended  to  trespass  upon  the  rights 
and  privileges  of  the  jury. 

By  the  Court — Nisbet,  J.,  delivering  the  opinion. 

I  do  not  consider,  as  claimed  by  counsel,  that  this  case  is  [1.] 
controlled  by  that  of  Ghent  vs.  Adams,  in  2  Kelly  i2. 21 4.  In  that 
case,  the  instrument  sued  on  was  made  by  certain  individuals,  with 
the  addition. of  the  lettens  J.  I.  C.  to  each  of  their  names.  The 
Court  ruled  that  they  were  not  individually  liable  upon  the  face  of 
the  paper;  that  the  letters  J.  I,  C.  indicated  their  character  as 
Justices  of  the  Inferior  Court,  and  as  public  agents;  and  that  credit 
must  have  been  given  to  them  in  that  character.  Being  public 
agcnts^-the  agent?  in  fact  of  a  political  or  public  corporation- 
persons  dealing  ^rith  them  are  presumed  to  know  that  fact,  and  to 
contract  with  them  in  that  character.  It  is  argued  that  the 
Oackchurapna  Academy  is  a  public  corporation,  and  upon  the 
reasoning  in  Ghent  vs.  Adams  ;  if  it  is,  these  defendants  are  not 
personally  liable.  But  in  our  judgment,  it  is  not.  Incorporation 
gives  to  many  institutions,  as  banks,  rail-road  companies,  colleges 
and  schools,  a  certain  public  character ;  the  public  "are  interested 
in  them,  and  they '  subservQ  valuable  public  purposes ;  but  they 
are  not  legally  public  incorporations.  A  corporation  is  public 
when  it  has  for  its  object  the  government  of  a  portion  of  the  State; 
and  although  in  such  a  case  it  involves  some'private  interests,  .yet 
as  it  is  endowed  with  some  portion  of  political  power,  the  term 
public  has  beenx  deemed  appropriate.  Another  class  of  public 
corporations  are  those  which  are  founded  for  public — although  not 
political  or  municipal — purposes,  and  the  whole  interest  in  which 
belongs  to  th^  government.  Thus,  a  bank,  organized  by  the  gov- 
ernment for  public  purposes,  is  a  public  corporation  if  the  whole 
of  the  stock  and  all  the  interest  in  it,  reside  in  the  government. 
Ang.  if  Am.  Carp.  Introduction  9 ;  Dartmouth  College  vs.  Wood- 
ward,  A  Wheat.  1^.518;  2  Kent,  21  o.  So  the  Trustees  of  the 
University  of  Alabama,  were  held  for  the  same  reasons,  a  public 
corporation  5  Stew.  If  Par.  Ala,  /L  17  ;  and  so  would,  ne  doubt. 
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the  University  of  Georgia  be  held ;  and  bo  also  the  Central  Bank 
of  Georgia.     But  as  to  the  last  named,  there  maj  be  doubc 

Towns,  cities,  counties  and  parishes,  are  public  corporationAi 
Ang.  i^Am.  Carp.  26;  1  Bald.  C.  C. R.  222;  2  Kent  Cam.  275. 

But  banks  founded  on  private  capital,  hospitals  founded  on  pri- 
vate benefactions,  and  colleges  founded  and  endowed  bj  private 
enterprise  and  liberality,  although  the  funds  may  in  part  be  de- 
rived from  the  bounty  of -the  government,  are  private  corporatioiia. 
4  Wheat,  iL  518 ;  7  Serg.  ^  Rawie  559  ;  2  Kent.  Cam.  274,  275;  1 
Sum.  C.  C.  R.  276 ;  9  Wheat.  R.  907.  An  incorporated  acadeny, 
founded  on  private  funds,  is,  like  a  college,  a  private  corporatioo* 
It  is  no  denial  of  this  position,  that  they  are  entitled,  under 
certain  conditions,  to  share  in  the  academic  fund.  This  boantj 
the  academy  can  receive  or  not.  It  is  the  beneficiary  of  the  States 
but  that  gives  the  State  no  rights  over  it;  it  may  withdraw  kt 
bounty,  but  it  has  no  visitorial  powers  over  it.  This  principle  wei 
seuled  in  the  case  of  Allen  vs.  McKeen^  reported  in  1  jS^m.  C  CL 
JR.  276.  That  case  made  the  question  whether  Bowdoia  College 
was  or  not  a  public  incorporation  ;  it  was  argu^  that  it  was,  b^ 
cause  its  funds  had  been  generally  derived  from  the  boantj  of 
the  government.  Mr.  Story,  in  a  learned  opinion,  decided  that  il 
was  a  private  corporation ;  and  that  it  toas  jo,  nattaitksttmdmg  tflr 
Junds  had  been  generally  derived  from  the  bounty  of  the  gortrmmmL 
[2.]  The  instrument  upon  which  this  action  is  founded,  k  in  the 
following  words :  ' 

^  We  the  Trustees  of  Oakchumpna  Academy,  promise  to  ptj 
A.  C.  Cleaveland  or  his  order,  six  hundred  dollars,  for  teaching  a 
school  at  said  Academy,  during  eleven  months  of  the  year  eigb- 
teen  hundred  and  forty.  We  pay  the  same  money  on  the  first  day 
of  the  year  eighteen  hundred  and  forty-one. 

This  26th  Ott.,  1839.  Edmund  Stewast, 

Wm.  R0BBRT80If« 

Nathan  Aespam^ 

W.  WOWTHT, 

John  Baulee." 
A  plfea  of  incompetency  from  intemperance,  false  charges  for 
tuition  the  previous  year,  and  such  general  character,  that  the 
signers  of  the  above  paper  were  unable  to  make  up  the  school; 
was  filed.  There  was  no  plea  filed  to  the  effect  that  they  wero  sol* 
personally  bound,  and  that  the  credit  was  given  to  the  corporatkw* 
In  addition  to  the  before  recited  instnunenty  the  record  codubils  • 
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paper  sigoed  by  'Clearelanil,  .and  bearing  evea  date  with  it;  ia 
which  he  binds  himself  to  the 'Trustees  of  Oakchuanpoa  Academy 
to  perform  ali  the  duties  of  a  teacher,  from  the  1st  day  of  Febru^ 
ary,  1840,  to  the  25th  December  thereafker,  and  relinquishes  to 
them  all  daim  to  the  money  that  might.be  coming  to  the  acadei^y 
fiom  the  State.  The «uit  was  brought  against Xbe  deiendanta  t^ 
their  individual  character,  to  charge  them  personally.  The  defiwd-. 
anta. demurred  to  the  writ,  upon  the  ground  that  they  were  not 
liable  porsonally,  and  the  Court  overruled  the  demurrer.  Upon  tho. 
trial,  however,  the  paper  signed  by  Cleaveland  being  in  evideao^ 
tho  presiding' judge  charged  the  jui;y»  that  taking  the  two  papon 
together  aa  evidence  of  the  contract,,  the  deiendiiiits  were  n^ot 
liable  in. their  personal  characters.  To  this  charge  the  plaintt^T 
excepts.  We  think  that  the  paper  signed  by  Cleaveland,  ao  hx 
from  disproving  that  the  contract  was  by  these  defendants  peraoA* 
ally,  and  that  the  credit  was  given  to  them  individually,  atrengthona 
that  idea.  The  paper  made  by  Cleaveland,  is  in  the  nature  of  a 
coTonant  with  the  trustees,  and  not  with,  the  academy  in  its  coi^ 
porate  character,  that  he- will  discharge  the  duties  of  teacher.  la 
it  ho  relinquishes  to  them  the  dividend  which  might  accrue  to  tho 
iaatitution^  from  the  State  ;  which  relinquishment  seesas  to  ua  At 
imply,  that  be  was  not  looking  to  the  academy,  aa  a  corporation. 
fer  his  money^  but  to  them ;  and  also  that  they  had  assumed  to  paj 
liim,  and  required  this  relinquislunent  that  they  might  control  tho 
whole  income  of  the  institntioo,  and  thus  protect  themselves.  Thua 
Tiewing  this  paper,  and  looking  at  it  and  the  instrument  together^ 
we  think  these  defendants  were  personally  liable.  Judging  as  wo 
do,- however,  that  the  paper  made  by  Cleaveland,  has  but  little  to 
do  in  any  way  with  the  question,  we  lay  it  aside..  The  real  quea* 
tion  ia,  were  these  defendants  liable  personally  upon  the  iostro^ 
ment  sued  on  1  We  think  the  learned  judge  presiding  below, 
was  right  in  the  view  he  took  of  this  question  on  the  demurrer^and 
wrong  in  his  charge  to  t^e  jury. 

I  quote  froBfi  Chancellor  Kent  the  two  rules,  which,  to  my  mind, 
apply  to  this  question,  and  by  which  it  is  to  be  teated ;  premising 
that,  upon  the  supposition  that  this  corporation,  and  iH>t  the  indi- 
viduals, ia  bound,  it  is  bound  by  the  act  of  its  agents ;  and  there* 
fi>ro  the^  queation  is  one  of  liability  between  the  defendants,  aa 
agenta,  and  their  principal  ''  It  is  a  general  rule,"  aaya  Chancellor 
Kent,  ^'ftanding  onstroug  foundations,  and  pervading  every  ayateaa 
of  joriapmdence,  that  when  an  ageot  ia  duly  coaatitntod,  and  ] 
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bis  principal^  and  contracts  in  his  name,  and  doed  not  exceed  his 
aathoritj,  t\ub  principal  is  responsible,  and  not  the  agent."  2  Keni 
Cam.  630b  Such  is  the  rule  en  one  side ;  upon  the  other,  it  is  as 
follows !  **  But  if  the  agent  binds  himself  personally,  and  engages 
expressly  in  his  own  name,  he  will  be  held  responsible,  though  he 
shoold  in  the  contract  or  covenant  give  himself  the  description  or 
character  of  an  agetit."  2  Kent  Com.  €32.  Looking  at  this  ease 
in  the  light  of  these  two  rules,  I  remark,  that  the  corporate  name  ef 
this  institution  is  not  subscribed  to  this  instrument,  in  its  own  proper 
designation,  by  its  officers,  or  any  one  purporting  to  be  its  agent. 
The  paper  is  signed  by  five  indiriduals,  who  are,  to  all  appearance, 
joint  promissors.  In  the  body  of  the  instrument,  ihey  make  a  per- 
sonal undertaking  to  pay ;  they  say,  *'  vfe  the  Trustees  of  the 
Oakchumpna'  Academy,  promrte^*'  &;c.,  and  afterwards,  *'we  pay 
the  same  money,"  &;c.  An  assumpsit  is  not  found  in  the  instm* 
ment  on  the  part  of  the  corporation.  If  the  instrument  had  declared 
**  that  the  Oakchumpna  Academy  promise  to  pay,"  signed  as  it  is, 
peihaps  the  question  would  have  been  diffenmt;  or  if  these  defend- 
ants, being  the  agents^  had  described  themselvek  as  such  by  their 
sigitature,  the  authorities  would  then  have  justified  a  doubt.  The 
true  and  only  safe  way"  for  an  agent  to  execute  a  contract,  is  to 
sign  the  name  of  his  principal,  adding  thereto,  by  himself,  ag€ML 
What,  then,  causes  this  paper  to  differ  from  any  personal  under- 
taking in  writing!  It  is  said,  in  this,  that  in  the  body  of  the 
instrtiment  they  describe  themselves  as  "  the  Trustees  oi  the  Oak- 
chumpna Academy."  That^  say  the  counsel,  characterises  this  as 
the  undertaking  of  the  Oakchumpna  Academy.  We  think  it  only 
descriptive  of  their  condition— only  descriptio  ptrwnarum.  They 
are  to  be  construed  as  saying,  that  they  io?io  are  Trustees  of 
Oakchumpna  Academy  promise,  &;c. — they  do  not  the  less  promise 
to  pay  because  they  are  trustees,  nor  is  their  liability  the  less  or 
more  because  they  choose  to  say  that  they  are  trusteee  of  this  acad- 
emy. Suppose  they  had  said,  toe  minieters  of  the  goepd^or  we 
latoyen,  or  ufe  hlur.ksmitJke  promise  to  pay,  their  liability  would  not 
have  been  increased  or  lessened  by  such  a  description  of 'thjon- 
selves.  The  only  advantage  they  derive  from  this  description  </ 
themselves  is,  the  evidence  it  affords  of  their  right  to  go  back  upoo 
this  corporation — ^if  indeed  it  was  its  debt— -for  remuneration,  in  the 
event  of  their  having  it  to  pay.  I  shall  now  proceed  to  show  that 
this  view  of  this  paper  is  sustained  by  authority.  And  first, 
die  rule  as  laid  down  by  Chancellor  Kent  covers  this  case  fony— it 
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it  juat  the  ease  described  by  the  rule.     These  defondaDts,  we  wiH 
assume,  are  in  this  transaction  the  agents  of  the  Qakchumpna 
Academy.    Kow,  if  they  have  bound  thentselves  penatmUjft  ^«9d 
kmre  engaged  expreetlj^  in  tfieir  oum  ntunee,  they  will  be  held  retpoa* 
•ible  ihamgk  they  have  in  th^  contract  given  Uiemseives  the^eio*^ 
iim  or  eharmeter  rf  agents.    But  in  this  case  they  have  boiuid 
themsekes  personally,  they  have  engaged  ex^eMtly  m  their  mpm 
namee  to  pay  this  money,  therefore  they  are  liable,  although  diej 
describe  themselves  in  the  contract  as  trustees  of  the  Oakchumpim 
Aeademy.    Mr.  Story  remarks,  to  the  same  effect  with  Chancellor 
Kent,  as  fellows :  ''If  from  the  nature  and  terms  of  th^^iastniiiieiit, 
it  dearly  appears,  not  only  that  the  party  is  an  agent,  but  that  ke 
means  to  hind  his  principal,  and  to  act  for  him,  and  not  to  dravfy 
accept  or  indorse  the  bill  on  his  own  account,  that  construction  will 
be  adopted,  however  inartificial  the  language,  in  ftirtherance  of  the 
actaal  intention  of  the  instrument."     Now,  it  can  not  be  said  that 
tbere  A  any  evidence  on  this  paper  that  these  d^eodants  meant  to 
biod  their  principal,  nor  can  such  intention  be  inferred  fhim  the 
Bature  of  the  instrument;  for  pis  I  have  before  remarked,  .there  if 
noChiBg  in  the  paper  which  can  make  it  differ  at  all— sinless  dui 
description  of  these  persons  as  trustees  can — from  an  out  and  out 
peraooal  undertaking  *,  aside  from  that^  it  is  a  perfect  case  of  per- 
eonal  liability.    But  that  description  does  net  change  the  character 
of  the  paper ;  so  say  the  authorities,  for  M r«  Story  proceeds-*- 
^  Bat  if  the  terms  of  the  instrument  ate  not  thus  explicit,  oMongk 
it  maw  appedr  that  the  party  is  an  agents  he  will  be  deemed  to,  hav^ 
contracted  in  his^person^l  character.**  Sttnry  an  Agency ^  146.    The 
like  doctrine  is  held  up6n  the  highest  authority  in  England.     The 
ease  ef  Appletan  vs.  Binks,  reported  in  6  Hasi,  178  is  a  leadim 
eomiMin  law  case.     There  the  defendant  had  covenanted  for  hin^ 
eelt  his  heirs,  executorsi  and  Jar  another;  the  court  held  that 
he  was  personally- bound  notwithstanding,  although  he  described 
himself  in  the  deed  as  covenanting^ybr  and  on  accouni  of  anothgr^ 
In  BmrreU  vs.  Jones,  3  B.  and  Aid.  R.  47,  (5  Eng.  a  L.  R.  223,) 
certain  solicitors  had  «ndertaken  to  pay  to  a  landlord  a  sam  of 
money  as  rent,  in  these  words,  to  vrit :  **  We,  as  solicitors  ta  Um 
mosigneeSi  undoFtake  to  pay,*'  &^,  their  individual  names  being 
esbseribed.    It  w«ts  ruled  that  they^  were  personally  liable*  notwil^ 
•taiiding  the  description  df  themselves  as  solicitors.    Abbot,  C.  J.» 
md :  **  I  am  of  opinion  that  the  ezpressioa  used  in  thb  under- 
lAijill^'we^ee  aoUeitoiii*  binds  thope  who  pemmnUj wgaed  jL** 
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Bayley,  J.^  said :  -**  I  am  of  the  same  opinion; '  I^  is  clear  that  aa 
a^ant  may  bo  contract  as  to  make  himself  personally  liable,  aa^  I 
Ihiak  that  ^e  words  here  used,  'we  undertake/  are  sttficient  to  place 
tihe  delbndanta-  in  that  situation.  The  language  of  an  inatnuneBt 
is  to  be  taken  most  strongly  against  the  paity  naing  it.  Now, 
-when  the  party  used  the  words  'we  undertake  to  pay,'  diejm 
effect  say,  that  they  are  the  persons  to  whom  the  other  party  is  to 
look  for  payment."  Best,  J.,  remarks :  "  The  terms  '  as  soUciton^' 
mra  merely  descriptive  of  the  character  they  fill,  and  which  has 
induced  them  to  undertake."  This  case  is  in  its  features  the  aaroe 
with  the  one  I  now  review.  These  defendants  say,  **  we  ptomiae 
to  pay,"  **  we  pay  the  same  money,*  &c.,  just  as^the  solicitors  did. 
in  the  case  in  B.  ^  Aid. 

In  the  ease  of  Tippets  vs.  Walker  et  al,  4  Ma9».  R.  ^94,  a 
committed  appointed  by  the  directors  oTa  turnpike  company,  ceir- 
enanted  under  their  hand  and  seal,  with  the  plaintiff,  describing 
themselves  in  the  instrument  eu  a  cmnmktee  of  the  diredori  of  iked 
cmnpemy,  Parker,  C.  J.,  held  them  personally  liable.  So  to  a  later 
case,  to  wit,  StcLckpole  vs.  Arnold^  reported  in  11  Mate.  29,  the 
same  learned  judge  lays  down  the  following  rule :  **  No  person  ii 
to  be  considered  the  agent  of  another,  unlege  he  stipulatei  fmr  Mi 
principal  hy  name,  stating  his  agency  in  the  instrument  which  he 
signs.**  In  DuraU  vs.  Craig  et  al,  2  Wheat  R,  45,  Robert  Johnaan 
and  Elijah  Craig  entered  into  a' covenant  of  warranty,  describing 
themselves  as  the  trustees  of  one'  John  Craig,  and  as  such  trustees 
Widertook  to  warrant,  and  sign  their  names  as  trustees,  and  wera 
held  personally  liable.  *'  If,"  says  Story,  J.,  "  tiie  thistee  chooses 
to  bind  himself  by  a  personal  covenant,  he  is  liable  at  law  lor  a 
Weaeh  thereof,  in  the  same  manner  as  any  other  peraon,  akhmigk 
he  describes  himself  as  corenemting  as  trustee;  for  in  such  case  the 
covenant  binds  him  persontllly,  and  the  addition  of  the  words  m 
trustee,  is  but  a  description  of  the  character  in  which  he  acts^  for  Ui 
t>wtt  protection.'^  In  Fdsh  vs.  Ross^  2  Hill  S.  C.  R.  294,  Jbhnsoa. 
J.,  rules  as  follows :  ''An  agent  may,  if  he  will,  undertake  to  de  the 
act  fot  his  principal,  and  if  he  does,  he  is  bound,  aldh&ugh  he  daienhe 
hm^f  as  agent."  The  case  of  Tajk  vs.  Brewster,  9  JMms.  R.  334, 
Is  also  a  strong  ciase  in  support  of  these  principles;  bat  aa  I  mast 
believe  that  they  are  already  impregnably  fortified,  I  ahi^  do  aa 
more  than  refer  to  the  authorities  already  quoted,  as  well  aa  othem 

Story  on  Agency  146,  sec.  155;  Ang.  if  Am,  Corp.  253 ;'  Paieymk 
Ageneyi  hy  JU^yd,  ch.  ^  sec.  l,p.  378  lo  402;  11  Jiem.  A  k1^»% 
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headbitter  tb.  Farrow^  5  M.  SfS.  R,  345 ;  Kennedy  vs;  Gouceia,  3 
Dow.  4*  Ryh  R.  503 ;  Stepheng  vs.  Hill,  6  Esp.  ft.  247  ;  2  Kent 
C^m.  630,  631 ;  4  Mass.  R.  595  ;  White  vs.  Skinner,  13  Johns.  R. 
301;  9  i^.  ^34 ;  AppleUm  vs.  Bfn^^,  5  ^^^  R.  148;  Ciay&i^  T0. 
FUzgtrald,  1  TTtif.  .R.  28,  58 ;  2  Fmt<w  /L  280 ;  Ryan  tfMitody 
!»9;  1  Car.  4^ Payne,  648;  2  TI^Afo^.  i2.  45 ;  3  Ckitty  an  Com.  1^ 
Jll^«/211,212. 

*  The  Court  below  ptfrmicted  the  defendants  to  go  into  proof  [3.] 
tliaC  the  plaintiff  contracted  with  them  as  egents  of  the  corpora- 
tiooi  without  having  plead  tt%t  fact,  and  in  this  particular,  exception 
li^  taken,  and  clearly* .well  taken.  The  general  issue  was  not  filed 
in  this  case;  there  is  no  plea  at  all,  but  one  special  plea  to  which 
I  hmve  before  adverted.  Now,  the  Court  permits  the  defendants 
to  give  in  evidence  the  law  incorporating  this  academy,  and  other 
eviilence  the  effect  of  which  is  to  discharge  themselves,  under  the 
view  of  the  case  taken  by  the  Court,  and  that,  too,  without  notice 
to  the  plaintiff,  and  without  plea.  This  is  plainly  a  case  where  the 
defence  should  be  spread  on  the  record.  This  defence  is  clearly 
within  the  requirement  of  our  statute,  that  a  defendant  shall 
plainly,  distinctly,  and  fully  set  forth  in  writing  his  grounds  of 
de&^e. 

The  presiding  judge  having  determined  that  the  defendants 
were  not  personally  liable,  withdrew  all  the  evidence  in  favour  of 
the  plaintiff  from  the  jury,  and  directed  them  to  find  for  the 
defendants.  In  this  particular  al&o,  exception  is  taken,  and,  we 
think,  well  taken.  The  rule  in  cases  of  the  kind. now  before  us, 
further  is,  that  **  the  liability  of  the  principal  depends  upon  the 
facts  that  the  act  was  done  in  the  exercise  and  within  the  limits 
of  the  powers  delegated,  and  especially,  that  it  was  th^  intent  of 
the  parties  that  the  principal  and  not  the  agent  fhoukl  be  boond. 
In  ascertaining  these  facts  as  connected  with  the  execution  of  « 
written  instrument,  it  has  been  held  that  parol  testimony  is  admis- 
•ible,*'  Ang.  4*  Am.  236.  This  Court  has  ruled  to  the  same 
effect  in  two  instan<:es.  1  Kdly  R.  429 ;  2  ib.  218;  5  WheaU  R. 
326 1  1  anM»iie.536;  12  Mass.  R.  240;  1  Cranch  R.  345;  6  Ad. 
llrEllR.468;  8  Meeson  Sf  Wdshy  R.  440 ;  Story  on  Agency,  190, 
191,^  334,  335,  836.  According  to  this  rule,  it  was  competent,  if 
the  pleadings  would  have  permitted  it,  for  the  defendants  to  prove 
that  the  academy  was  incorporated,  that  they  acted  as  its  agents, 
mmI  tliat  the  pkiodff  looked  to  the  incorporation  for  his  mosey. 
Ao  altam  ihofAer  hand,  paiticukrly  as  the  Court  had  i«lad  tW 
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they  were  not  peraonally  liable,  and  the  plaintUT's  action  bdng 
against  them  in  their  individual  characters,  it  was  competent  ibr 
bim  to  sustain  his  action  by  proof  that  thf9  contract  was  penooal» 
and  that  he  gave  credit  to  thera  individually.  There  was  sone 
evidence,  as  we  learn  from  the  record,  that  the  plaintiff  gave  them 
and  not  the  corporation,  the  credit..  Whatever  it  amounted  to, 
whether  little  or  much,  the  jury  were  the  judges.  It  otight  lo 
bave  been  submitted  to  them,  and  in  withholding  it,  we  think  the 
Court  erred.  We  do  not  believe  that  the  Court  erred  in  refusing 
the  evidence  offered  by  the  plaintifT,  to  prove  that  it  was  the  costoM 
of  the  members  of  this  corporation  to  take  themselvea  the  income 
of  the  school^  and  become  personally  responsible  for  the  teacjMr's 
salary.  But  as  this  point  was  not  insisted  on,  by  the  plaihtiff  in 
error,  I  shall  lyot  discuss  it. 
Let  the  judgment  of  the  Court  below  be  reversed. 


f 
No.  46. — Leroy  Napier,  plaintiff  in  error,  jts.  John  Neal,  defen- 
dant in  error. 

[1.  An  cxcinplificBtion  of  the  record  of  a  cue,  under  the  hand  and  seal  ^f  the  cM;, 
exbibitiDg,  auK>Dg  other  things,  the  assignment  by  the  plaintiff  of  the  writ  of  jScri 
fa€ia»f  is  admissible  in  evidence  to  prove  tlie  transfer. 

[2.]  It  is  not  necessary  to  give  notice  of  the  first  suit,  in  order  to  recover  over  agaiart 
the  security  or  otiicr  party  ultimately  liable ;  with  notice,  the  fermer  ja<l^iBent  k 
conclusive ;  witkoul.it,  jrrtjiMiyact«  evidence  only  of  liability. 

Assumpsit.    From  Bibb  Superior  Court.    Tried  before  Judge 
Ployd.    May  Term,  1847. 

For  the  facts  of  the  case,  and  the  errors  alleged,  &c.,  tbe  reader 
is  referred  to  the  decision  delivered  by  the  Supreme  Court. 

Powers  &  "WnrrTLE,  for  the  plsuntiff  in  etror, 

John  J.  Gresuam,  for  the  defendant  in  error. 

Me.  Gresham  argued — 

1.  The  Ji.fa,  against  Sentill  having  been  satisfied  and  leturMid 
to  Ae  office  whence  it  issued,  beeaaie  vi  ollce  p«p«r»  wesMl  thi 
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propertj  of  the  plaintiflT  in  the  case  below,  and  was  beyond  his 
control.  It  could  not  be  produced  bj  him,  nor  could  the  clerk  be 
compelled  to  produce  it  under  a  subpcena  duce§  tecum.  The  exem- 
plificatioii  of  that  Ji,  Ja,  with  the  entries  thereon,  was  the  highest 
evidence  within  the  power  of  the  party  to  produce. 

9«  The  transfer  from  Napier  to  Neal  haying  been .  entered  on  * 
the  ^.  Ja^f  became  a  part  of  it,  and  must  regularly  have  been 
xecerJed  with  it,  as  well  as  the  entries  of  the  sheriff  or  attorney  of 
vacord.  If  the  defendant  below  had  denied  the  genuineness  of 
fhm  transfery  he  should  have  litigated  that  matter  in  the  Court  in 
Mernwether.  He  has,,  otherwise,  been  remiss,  in  permitting  a 
party  to  control  the  ^.  /a.  to  whom  k  did  not  belong. 

3.  A  judgment  may  be  introduced  as  againbt  others  than  parties, 
to  prove  'the  quantum  of  damage,  or  by  way  of  inducement.  .  This 
jttdg^meiit  in  Meriwether  is  the  judgment  of  a  court  of  sole  juri9- 
dietion  oyer  the  subject  matter.  It  is  conclusive  upon  the  parties, 
and  is  here  introduced  to  prove  the  qnanlum  of  damage,  4  Term 
IL  590;  3  PkU.  Ev.  ai7,  noUs-,  9  Mas9.  R.  1 ,4;  1  Oreenl.  Ev. 
692, 597. 

4.  The  inbtequent  proceedings  on  the  affidavit  of  illegality,  in  the 
eaio  in  •  Meriwether  county,  Were  carried  on  as  appears  by  the 
lecord,  in  the  nttme  of  Napier,  and  he  is  bound  by  them,  without 
aotice.' 

Bf  ike  CW-I.—- Lumpkin,  Z^  delivering  the  opinion. 

Leroy  Napier  recovered  judgment,  in  Meriwether  Superior 
CoortJ  against  one  Joseph  Sentill,  on  a  promissory  note  for  $3,480 
principal,  and  8475  60  interest — the  note  having  been  drawn  to 
bear  ioterest  from,  the  date  if  not  pun  dually  paid.  The  judgment 
included  the  hack  interest.  Napier  transferred  the  execution  to 
Neal,  the  assignment  being  Indorsed  on  the  Ji,  fa,  for  the  full 
•mount  appearing  to  be  due  thereon.  Neal  some  time  thereafter 
undertook  to  enforce  payment,  when  Sentill,  the  defendant,  nlade 
mm  affidavit  of  illegality,  upon  the  ground  that  the  judgment  was 
entered  op  for  two  hundred  and  eighty-six  dollars  and  fifteen  cents 
too  much-^hat  being  the  amount  of  the  back  interest — and  the . 
Court  decided  that  there  was  enK>r  in  the  execution,  and  it  was  acco|> 
diogly  abated  to  that  extent.  Neal  now  sued  Napier,  in  an  action 
of  aaaampiit,  to  recover  back  from  him,  the  aum  which  he  had  thus 
l<Mr;  wmA  upon  the  trial,  ofiered  in  evidence  an  ejiemplifioatioii  of 
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tke  record  oilhe  proceedings  in  the  caae  of  Napier  agaimt- Seat- 
till,  including  the  illegality  and  the  aasignmeor,  and  here  coQcKid«l 
his  testimony.     It  was  objected  on  the  part  of  Napier,  $haC  the 
transfer  could. not  be  proven  in  this  way;  a^  that  this  xmodtA 
could  not  be  evidence  against  him,  he  not  having  been  aodfied  ^^ 
'  the  pendency  of  the  proceeding  of  illegality.     The  Oo«tt  owr- 
niled  the  objections,  and  thereupon  Napier's  counael  excepted. 
[1.]     As  to  the  mode  of  proving  the  assignaient,  the  qaeatiea  k 
not  free  fit>m  difficulty.    The  originaf  writing  weuld  seem  to  ba 
the  best  evidence  of  the  fact,  if  in  the  power  or  eontrol  of  tfa^ 
pluutiflT.     But  he  has  not,  neither  is  be  entitled-  to,  the  Cnetody  ef 
it.    It  is  indorsed   upon   the  execution   itself,  wbioh  has  been 
returned,  or  it  should  have  been,  to  the  clerk's  office  whence  it 
issued,  and  to  which  it  prepedy  belongs,  as  a  part  of  the  proceedU 
ings  in  the  cause.     In  thiff  respect  it  differs  from  a  note  end  oi1m| 
private  instruments,  which,  when  used  in  evidence,  are»  or  nay 
be,  still  retained  in  the  possession  of  the  party.    It  is  the  costeHH 
I  know,  to  file  notes  which  sre  sued  on  in  the  clerk's  office.    Im 
the  courts  of  the  United  States,  this  is  not  ever  permitted^     This 
assignment  might  have  been  made  in  a  separate  paper,  bat  Napier 
himself  elected  to  indorse  it  upon  the  process  of  the  court.     This 
process,  or  writ  k^  fieri  facitu^  is  not  presumed  to  be,  and  m  Maiilj 
never  should  be,  in  the  possession  of  either  the  plaintiff  or  Us 
assignee.    It  of  right  belongs  to  the  ministerial  officer  whose  da^ 
it  is  to  execute  it,  and  when  it  has  performed  its  fanctions,  it  sbonU 
be  returned  by  him  to  the  clerk's  office,  in  order  that  the  record  of 
the  case  may  be  perfected.'    This  has  been  done  in  the  present 
instance,  and  we  do  not  readily  perceive  how  this  assignmeKt 
could  have  been  procured  by  NeaL     The  act 'of  1811,  amended  by 
that  of  1830,  but  not  perhaps  either  supeneded   or  materialy 
altered,  except  as  to  the  form  of  attestation,  makes  authentic  ss 
evidence  before  any  court  of  law  or  equity  in  this  6tate,  the  certif* 
cate,  under  his  hand  and  seal,  of  any  public  officer,  either  of  tke 
State  or  of  any  county,  to  any  copy  or  transcript  of  amy  reoov^ 
dotumetU  or  paper  of  file  in  the  respective  offices  under  their  coo* 
trol  or  management,  or  to  which  they  may  be  lawfully  attached. 
Prince  215,  220.     The  language  of  these  statutes  is  exceedingly 
broad.     It  is  true  that  the  light  is  reserved,  and  very  ptoperly,  to 
the  courts,  of  iiequinng  the  production  of  the  originals,  or  accoanl- 
ing  for  them  should  the  ends  of  justice  make  it  necessary  ;  other- 
wise Uiis  proof  is  deemed  sufficient.    The  act  of  1883,  Prime%Vlt 
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expre^ly  authorizes  the  couits  to  receive  jp  evidence  the  certified 
oepm  of  officinl  bonds,  in  suits  against  ofTd^uforS)  adminiBtratorSy 
and  guardians,. or  any  other  public .  ffUger  and  theii  securities, 
unless  the  same  shall  be  denied*  on  oath.  Had  Napier  pleaded 
«#»•  eti  /actum  to  the  assignn^enf/tK^  Court,  no  doubt,  under  tlio 
power  reserved  to  it  by  the  acts  of  1811  and  1839,  would  have 
ordered  the  original  to  have  been  produced  or  accounted  for.  It 
is  the  daily  practice  of  all  our  courts  to  allow  the  entries  of  offi- 
cers, parties  and  attorneys,  upon  the  process  of  the  Court,  to  be 
established  in  this  manner ;  and  to  exact  original  proof  in  all  cases 
would,  to  say  the  least  of  it,  be  attended  with  extreme  inconve- 
sience. 

Besides  all  this,,  the  evidence, of  Sentill  himself,  offered  by 
Kapier,  would  entitle  Neal  to  recover  in  this  equitable  form  of 
action  to  which  he  has  resorted.  This  witness  swears,  that  Neal 
paid  to  Napier  the  whole  amount  apparently  due  upon  the  ^.  Ja.p 
and  he  likewise  testifies  to  the  loss  of  the  back  interest ;  and  ina»- 
xnuch  as  Napier  impliedly  warranted  the  tide  of  the  debt  which 
be  sold,  the  recovery  over  against  him  for  the  loss,  was  good,  even 
in.this  viewof  it 

Upon  the  other  ground  also,  we  coincide  vrith  the  Court  [2.] 
below,  in  holding,  that  no  notice  was  necessary  of  the  pendency 
of  the  illegality  in  Meriwether  county,  in  order  to  make  out  a 
j^rvmi/acie  case  of  liability  on  the  part  of  Napier.  The  judgn>ent 
of  that  Court,  having  competent  jurisdiction  of  the  subject,  was 
presumptive  evidence  at  least  of  the  matters  therein  established ; 
Napier  might  have  contested  them,  but  he  did  not  see  fit  to  do  sq« 
Sta  Broum  vs.  Chaney,  1  Kelly  410.  Besides,  Napier  himself  waa 
a  party  to  the  record  in  this  very  proceeding ;  it  was  conducted 
in  bis  name ;  and  there  are  very  few  exceptions  to  the  rule,  that 
the  party  on  record  is  responsible  for  whatever  is  done  in  hia 
name,  although  some  other  person  may  be  beneficially  interested 
in  the  subject  matter. 

Let  the  judgment  below  be  affirmed. 


▼OL.  m.  39 
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No.  47 — ^RoBEET  M.  Walkce,  ex'r.  of  John  Walkeb,  plaintiff  in 
error  r#.  Joel  Walkee,  defendant  in  error. 

fl.]  Tin  answer  of  m  defendant  to  a  bill  of  difcorery,  mutt  be  ftiU  and  perfect  to  all 
the  material  allegatioiw  in  the  bill.  A  general  denial  of  the  mattera  char;|ed  ia 
not  sufficieDt ;  tliere  must  be  an  answer  to  the  sifting  inquiries  upon  the  genenl 
subject.  And  whenerer  there  are  pariieitlar  and  preeite  charged,  tbej  nanat  be 
answered  pturUemlaHf  and  jnteueip,  and  not  in  a  general  manner. 

p.]  Injunction  bills  may  be  amended  so  as  «to  insert  additional  facts,  jelatiog  to  tha 
same  subject  matter  or  contract  which  existed  prior  to  filing  the  bill,  by  leave  oC 
the  court,  wiUiout  prejudice  to  the  injunction. 

In  Equity.  Fl-om  Henry  Superior  Court  Bill  and  answer  and 
exceptions  to  answer,  and  motion  to  amend  bill  ovemiled.  Before 
Judge  Floyd.    April  Term,  1847. 

This  was  a  bill  in  equity  for  diseovei^  and  injunction,  brouglit 
by  the  plaintiff  in  error  aj^inst  the  defendant  in  error,  in  the  Se- 
pterior  Court  of  the  county  of  Hertry. 

The  bill  alleges  that  John  Walker,  the  plaintiff's  testator,  in  his 
life  time,  on  the  23d  day  of  March,  1840,  borrowed  from  the 
defendant  the  sum  of  81600  00,  at  usunous  interest  of  twenty-fiye 
per  cent.,  giving  his  note  with  security  therefor,  for  the  sum  of  two 
thovsand  dollars,  to  fall  due  23d  March,  1841,  being  one  year  after 
the  loan.  That  he  renewed  at  16  per  cent.,  by  giving'a  note Vith 
security  for  the  amount  of  said  note,  witfi  the  usury,  for  the  sum 
of  $2320  00.  That  he  again  renewed  at  16  per  cent.,  and  gate 
his  note  upon  said  renewal  for  the  sum  of  8269 1  20,  to  fall  due  oil 
the  23d  March,  1843.  When  this  note  fell  due,  no  part  thereof 
was  paid,  but  it  was  taken  up  and  a  new  note  giVen  therefor'  tot 
the  same  amount,  due  and  payable  on  the  25th  day  of  December 
thereafter,  with  interest  from  the  25th  day  of  December  preceding; 
but  if  the  principal  sum  be  paid  punctually,  the  interest  to  be 
remitted.  Upon  the  note,  John  G.  Tyus  and  B.  P.  Tucker  were 
given  as  securities,  besides  a  mortgage  upon  divere  'slaves.  The 
said  testator  having  failed  to  pay  the  note  at  maturity,  the  defen- 
dant in  error  proceeded  to  foreclose  the  mortgage,  by  affidavit 
before  a  justice  of  the  Inferior  court,  in  terms  of  the  statute  in 
such  cases ;  and  a  mortgage  execution  was  accordingly  issued, 
which  was  levied  upon  part  of  the  property  mortgaged ;  and  oo 
the  3d  day  of  June,  1845,  the  same  was  sold  for  81350  00,  and  on 
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the  14Ui  April,  1846,  the  complainaiit  paid  to  the  defeDdant  in 
error  the  Bum  of  $250  00. 

Afterwards,  in  March,  1846,  the  mortgage  ^.  yo.  was  levied 
upon  one.  of  the  slaves  mentioned  in  the  mortgage,  and  in  April 
ifterwards,  4he  complainant,  proceeding  under  the  statute  in  nioh 
CMOS,  filed  an  affidavit  of  illegality  against  the  same,  allegiag  that 
ibo  whole  amount  of  principal  and  interest  purporting  to  be  du« 
on  Mid  mortgage  ^. ya.,  consisted  Anti^^ly  of  usury;  which  W|ui 
returned  before  the  Inferior  court  of  the  county  of  Henry,  and 
the  issue  thereon  made,  was  tried  by  a  jury,  who,  afler  hearing 
the  evidence,  rendered  a  verdict,  finding  the  issue  for  the  plaintiff. 
in  error ;  from  which  verdict  the  defendant  in  error  appealed ;  and. 
the  said  issue  is  pending  on  the  appeal  in  the.  Court  below.  Tl^e 
biU  further  alleges,  that  it  is  necessary  to  resort  to  the  donscieqce 
of  the  defendant  in  error,  to  ass'ist  complainant  in  establishing  hjs. 
8ai4  defence  of  usury,  belieyrng  that  he  cannot^  otherwise  prove  the 
eautet  amumni  of  the  original-  loan,  the  rate  of  interest  to  be  paid  thereon, 
mmr  the  terms  of  each  renewal.  The  bill'  then  concludes  virith  a 
pregrer  for  discovery  and  injunction. 

*  The  defendant  in  en-or  filed,  an  answer,  and  as  respects  the  dit» 
covery  sought,  alleges  that  ^'  It  is  not  true  that  the  note  for 
which  the  mortgage  was  given,  was  ^en  for  the  consideradens 
charged  in  the  bill,  to  wit,  for  the  loan  of  sixteen  hundrad  doUan, 
or  other  large  sum,  at  the  usurious  rate  of  interest  of  (wenty-five 
IMBT  cent,  or  other  large  usurious  rate  of  interest ;  which  said  note 
waa,  as  alleged  in  said  bill,  renewed  in  1841,  at  the  rate  of  sixteen 
per  cent  per  annum,  or  other  usurious  rate  of  interest;  which  was 
again  renewed  in  1842,  at  sixteen  per  cent,  or  other  hirge  usurious 
interest,  and  again  r^ewed  as  charged,  in  1843.  This  defendant 
^etaUy  jlenies  all  such  allegations  and  charges,  and  says  that  they 
are  ontme  and  unfounded,  every  and  each  of  them ;  and  he  states 
the  whole  transaction  connected  with  the  note  in  controversy,  to 
be  this»  add  none  other.  Sometime  between  the  months  of  March 
and  May,  1843,  John  Walker,  the  complainant's  testator,  wished 
to  bono w  somewhere  about  the  sum  of  twenty-five  hundred  dol- 
lan»  as  well  as  recollected,  which  this  defendant  agreed  to  lend 
him,  prqyided  he  would  make  the  debt  secure  beyond  doubt;  and 
to  do  sOp  he  required  that  John  G.  Ty^s  and  Tucker  should  sign 
the  note  as  securities,  and  that  said  testator  should  give  this  defend- 
ant -in  addition  to  said  eequrities,  a  mortgagjo  upon  the  negroes 
mentioned.    This  was  agreed  to,  and  the  money  was  loaned 
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eight  per  cent,  per  annum,  and  at  no  usurious  rate  of  interest  what- 
ever.    The  calculation  was  made  at  eight  per  cent,  and  if  ikm 
interest  included  in  said  note  amounted  to  more  than  'eight  per 
cenC  per  annum,  it  was  not  so  intended  hy  this  defendant^  or  ^ 
makei9  of  said  note,  and  was  a  mistake.     This  defendant  gave  to 
John  Walker,  twenty-five  hundred  and  fiily  dollars  in  cash ;  ka 
^en  took  said  maker's  own  note  for  twelve  or  fifteen  doHara,  aaA 
then  the  note  of  said  Walkei',  Tyus,  and  Tucker  for  the  balance, 
with  lawful  interest  added,  until  the  25th  December,  1843,  making 
$2,691  20.   This  division  of  no^es  was  made  for  the  accoromodatiaii 
of  the  said  John,  and  this  defendant  reiterates  that  there  was  no 
usury  included  in  said  note,  and  never  intended  to  be  included^ 
and  that  the  contract  between  the  said  John  and  this  defendaot 
was,  that  the  money  should  be  borrowed  at  eight  per  cent,  per 
annum,  and  no  more,  and  that  both  endeavoured  to  carry  out  said 
contract  in  good  faith,  by  making  the  calculation  at  eight  per  cent. 
per  annum.   And  this  defendant  further  says,  that  he  has  in  do  Irise 
received  more  than  eight  per  cent  interest  on  said  loan,  nor  cob* 
tracted  to  receive  more,  and  that  he  has  not  received  it  eitbar 
directly  or  indirectly,  by  any  contract  whatever,  collateral  orocher^ 
wise,  but  that  the  loan  vr^  made  at  eight  per  cent  per  .annaB» 
and  no  more ;  and  that  all  the  interest  reserved  or  intended  to-  be 
reserved,  was  included  in  said  note,  and  no  part  of  it  was  either 
paid  to  him,  or  agreed'  to  be  paid  to  him,  either  by  the  said  Joha 
Wa^er,  or  any  one  else  for  him,  or  them ;  and  each  and  every 
allegation  in  said  bill,  which  charges  said  note  to  have  been  pred* 
icated    upon  a  loan  or  loans  made   before,  and  renewed  and 
compounded  at  a  usurious  rate  of  interest,  is  untrue;  and  this  defen- 
dant repeats  that  said  note  was  given  as  before  stated,  and  for  tka 
purposes  as  stated,  and  in  the  manner  as  stated,  and  not  otlierwisft 
This  defendant  repeats,  that  he  has  stated  fully,  without  any  raaeft* 
yation  whatever,  the  original  loan,  the  time,  the  rate  of  .interest^ 
and  each  part  connected  with  the  transaction,  and  he  denies,  most 
positively,  that  the  balance  of  said  note  is  for  usury,  of  that  any 
part  of  it  is  for  usury.    He  denies  that  there  is  one  cent  more  m 
said  note,  or  ever  was,  than  the  principal  and  lawful  interest,  vnlea 
it  got  there  by  mistake  in  calculation,  which  this  defendant  did  aoC 
intend,  but  sought  to  avoid,  by  making  the  calculation  oefefkny. 
This  defendant  having  answered  fully"  &c.  . 

To  this  answer  the  complainant  excepted^  on  the  foDowiiif 
grouiMb: 
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1.  Because  defendant,  in  said  answer,  no  where  admits  or  denies 
tlie  allegation  in  the  bill,  that  "  on  tor  about  the  jtwenty-third  day 
of  March,  lj340,  the  said  John  Walker,  complainant's  testator, 
borrowed  of  the  said  Joel  Walker,  the  sum  of  sixteen  hundred 
dollars,  or  other  lari^e  sum,  and  that  it  was  contracted  that  the  said 
Jabn  Walker  should  pay  the  said  Joel  at  and  after  the  rate  of 
tvpenty-fiye  per  cent.,  or  other  large  and  usurious  rate  of  interest 
OD  said  loan  ;'^  tfnd  said  answer  is  altogether  silent  in  regard  to 
■ftid  loan. 

2.  Because  said  answer  neither  admits  nor  denies  the  other  and 
farther  allegation  in  the  bill,  ''that  on  the  23d  day  of  March,  1841, 
wbao  said  original  loan  became  due,  or  about  that  time,  that  no 
part  of  the  principal  or  interest  was  paid,  but  that  it  was  contracted 
Iby  and.  between  the  said  John  and  Joel  that  the  said  Joel  should 
forbear  and  give  day  of  payment  of  the  said  sum  of  tyvo  thousand 
doiUnv,  or  other  large  sum,  UTftil  or  about  the  23d  day  of  March, 
184S;  and  that  said  John,  for  giving  of  time  on  said  sum  last  afore- 
said, should  give  and  pay  interest  to  said  Joel,  on  the  said  2Sd  day 
of  Marc^,  1842,  at  and  afVev  the  rate  of  sixteen  per  cent.,  per 
annom,  or  other  large  and  usurious  interest,  on  said  sum  of  two 
ttKMMand  dollara. 

3.  "Because  said  defendant,  in  and  by  his  said  answer,  has  neither 
admitted  nor  denied  the  allegation  in  the  bill,  that  on  the  23d  day 
of  March,  1842,  when  the  last  mentioned  note  became  due  and 
pajable,  that  no  part  thereof,  principal  or  interest,  was  paid;  baC 
that  it  was  further  contracted  between  said  John  and  said  Joel, 
dwt  the  said  Joel  should  forbear  and  give  day  of  payment  to  the  said 
John,  of  the  said  sum  of  twenty-three  hundred  and  twenty  dollarb, 
dr  other  large  sum,  for  a -year  longer;  and  that  said  John,  for  giv-* 
ing  as  aforesaid,  should  pay  interest  to  said  Joel,  on  the  said  23d 
day  of  March,  1843,  at  and  afVer  the  rate  of' sixteen  per  cent,  per 
annum,  or  other  large  and  usurious  rate  of  interest,  on  said  sum. 

4.  Becaase  said  answer  neither  admits  nor  denies,  whether  or  not 
said  allegations  are  true  or  false,  or  whether  any  part  thereof  is 
troe  or  false,  or  what  part  is  true  and  what  part  &lse,  or  how  far 
tree,  or  bow  &r  false. 

5.  Because  said  defendant,  in  said  answer,  neither  admits  nor 
denies  whether  or  not,  at  tho  time  of  the  giving  the  note  sued  on, 
any  part  of  said  original  loan,  or  the  subsequent  renewals  thereof; 
was  jwid;  and  whether  or  not  any  thing  on  said  loan  or  renewed 
loaasi  had  been  paid,  or  in  what  way  the  same  or  any  part  tliereof 
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was  paid,  and  who  paid  it,  or  who  furnished  the  funds ;  nor  does  the 
answer  admit  or  deny  the  allegation  in  the  bill,  that  the  note  secur- 
ing said  loan,  immediately  preceding  the  note  in  suit,  was  taken 
up  by  said  John's  giving  and  substituting  the  note  in  suit  for  tto 
then  subsisting  note. 

6.  Because  the  defendant  by  his  answer  has  not  serforth  die 
amount  of  the  original  loan  from  himself  to  John  Walker,  nor  tlie 
time  of  that  loan,  nor  the  time  nor  the  terms  of  the  first  renewal, 
nor  the  time  nor  the  terms  of  the  second  renewal,  nor  the  rate  of 
interest  at  each  renewal  nor  on  the  original  loan,,  nor  the  time  or 
terms  of  the  last  renewal  or  the  interest  agreed  to  be  paid. 

7.  Because  said  answer  is  otherwise  defective,  uncertain,  evasiTe 
and  insufficient."  ' 

At  the  same  term,  the  complainant's  solicitors  moved  to  amend 
the  original  bill,  as  follows : 

*' And  ^our  orator  expressly  charges,  thatM  the  time  of,  or  shortly 
previous  to,  the  giving  of  the  note  in  suit  in  this  cause,  the  said 
John  Walker  was  indebted  to  the  said  Joel  in  the  sum  of  twenty- 
six  hundred  and  ninety-one  dollars  and  twenty  cents,  or  other  large 
sum ;  that  the  consideration  of  said  debt  was  largely  infected  and 
corrupted  with*  usury  in  its  consideration,  said  consideration  coa-^ 
sisting  of  an  original  loan  of  sixteen  hundred  dollars,  made  by  said 
Joel  to  said  John,  in  1840,  renewed  and  compounded  at  large  rates 
of  usurious  interest,  so  that  at  or  about  the  time  of  the  giving  of 
the  note  in  suit,  the  same  was  swelled  by  said  compounded  and 
nsuiious  renewals  to  the  amount  or  about  the  amount  of  the  note  in 
suit;  and  that  the  said  Joel,  cunningly  and  craftily  contriving,  bj 
fraud,  shift,  artifice  and  device  to  evade  the  operation  of  the  usury 
laws,  furnished  the  said  John  Walker,  under  cover  of  a  loan,  with 
a  sum  of  money  or  bank  bills  sufficient  to  extinguish  said  debt„be 
the  said  John  Walker  immediately  returning  said  sum  of  money 
to  the  said  Joel,  and  that  the  note  in  suit  was  thereupon  given  for 
said  sum,  by  the  said  John,  to  the  said  Joel.  By  this  shift,  artifice 
and  device,  or  by  some  other  shift,  artifice  or  device,  the  said  Jodt 
as  your  orator  believes,  seeks  to  make  it  appear,  that  the  note  in 
dispute  was  given  for  a  loan  of  about  the  amount  of  twenty-fife 
hundred  dollars,  or  other  large  sum ;  whereas,  in  truth  and  in  ftict, 
said  note  originated  out  of  the  said  original  usurious  loan.  And 
your  orator  prays  that  said  Joel  Walker  may  fully,  on  his  corporal 
oath,  answer  the  foregoing  chaiges  fully  and  particularly,  tn>*y«Ant 
by  statement,  charge  by  chaige,  and  paragraph  by  paragraph,  as 
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foDy  as  if  the  same  were  here  again  repeated,  and  he  thereto  inter- 
rogated." 

On  the  part  jof  the  defendant,  a  motion  was  made  to  dissolVe  the 
iDJunction,  &c. 

In  the  Court  below,  before  Judge  Floyd,  April  Term,  1847,  the 
parties  were  at  issue  on  the  foregoing  motion  to  dissolve  the 
iiyunction,  and  on  the  motion  of  the  complainant's  solicitors  ta 
sustain  the  aforesaid  exceptions  to  said  answer  and  to  amend  the 
bill,  and  on  hearing  said  motions  and  the  argument  thereon,  the 
Court  below  oven'uled  the  exceptions  to  the  answer,  and  decided 
4hat  the  said  answer  was  sufficient ;  and  also  overruled  the  motion 
to  amend  the  bill,  and  sustained  the  motion  to  dissolve  .the  injunc- 
tion ;  and  the  bill  was  dismissed. 
•  To  jvhich  the  counsel  for  the  complainant  excepted. 

L.  J.  Glenn,  for  the  plaintiflf  in  error,  was  allowed  t#  proceed 
expartt,    . 

No  appearance  on  the  part  of  the  defendant  in  eitor. 

'  Mr.  Glenn  submitted  the  following  statement  of  the  points 
made  and  authorities  cited  : 

!•  The  exceptions  to  the  answer  of  the  defendant  ought  to  have 
beea  allowed  by  the  Court  below  ;  the  said  answer  not  being  a  full 
and  complete  response  .to  the  allegations  charged  in  the  bill. 
Cooper  Eq.  PL  313;  Story  Eq.  Places.  852,  853;  6  Vete*/  ll.  792. 

2.  The  amendment  offered  to  the  bill  should  have  been  received 
without  prejudice  to  the  injunction ;  the  charges  therein  made 
being  material  for  the  purposes  for  which  the  original  bill  waa 
filed.  EeUn  on  Injunctions,  149;  Madd.  Ch.  Pr.  245;  1  Johns. 
CIL  JR.  433;  6  id.  81 ;  3  id.  410 ;  Story  Eq.  PI.  sees.  884,  885. 

By  the  Court. — Warner,  J.,  delivering  the  opinion. 

It  appears  from  the  record  in  this  cause,  that  the  plaintHT  in 
efror  filed  his  bill  in  the  Court  below,  against  the  defendant,  for 
discovery,  in  relation  to  an  usurious  contract 

The  complainant  alleges  that  hts  testator,  John  Walker,  on  the 
2dd  day  of  March,  1840,  borrowed  from  the  defendant,  at  usurious 
interest,  the  sum  of  $1,600,  and  gave  his  note  therefor,'  with  secu- 
sUj,  for  the  sum  of  two  thousand  dollars,  to  fall  due  on  the  23d 
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day  of  March,  1841,  being  one  year  after  the  date  of  the  note; 
that  he  then  renewed  the  note  at  IG  per  cent.,  and  gave  hiB  note 
with  secunty  for  $2,320;  that  he  again  renewed  at  sixteen  per 
cent.,  and  gave  his  note  for  the  sum  of  S2,691  20,  to  fall  doe  on 
the  23d  March,  1843  ;  that  when  this  last  note  fell  due,  the  note 
was  taken  up  and  a  new  note  given  therefor,  for  the  same  amoanC, 
due  on  the  2.')th  day  of  December  thereafter,  with  interest  from 
the  25th  December  preceding ;  but  if  the  principal  sum  was  paid 
punctually  the  interest  to  be  remitted.  On  this  last  note  two  seca- 
rities  were  given,  and  a  mortp^ge  on  several  slaves,  which  -has 
b^en  foreclosed ;  and  the  complainant  now  seeks  a  discovery  from 
the  defendant  as  to  these  various  transactions,  for  the  purpose  of 
establishing  the  fact,  that  the  note  which  the  mortgage  was 
given  to  secure,  is  founded  on  tho  original  usuriatu  transaction. 
The  defendant  has  filed  his  answer,  in  which  he  states,  it  is  not  true 
that  the  §btejar  which  the  mortgage  teas  given^  was  given  for  the 
consideration  charged  in  the  bill,  to  wit,  for  the  loan  of  $1,600  at 
the  usurious  rate  of  interest  of  twenty-five  per  cent.,  which  said 
note  was  renewed  in  1841  at  sixteen  per  cent.,  and  again  renewed 
in  1843.  The  defendant  totally  denies  all  such  allegations  and 
charges. 

To  this  answer  of  the  defendant,  the  complainant  below 
excepted,  which  exceptions  were  overruled  by  the  Court,  and  the 
answer  held  to  be  sufficient :  whereupon  the  complainant  excepted 
to  the  decision  of  the  Court  below,  and  now  assigns  the  same  for 
error  here.  Upon  an  examination  of  the  allegations  made  by  the 
complainant,  and  the  answer  of  the  defendant,  we  are  of  the 
opinion  that  the  exceptions  to  the  defendant's  answer  ought  to 
have  been  sustained,  and  the  defendant  ordered  to  answer  over. 
[1.]  So  far  from  answering  the  allegations  as  required  by  the  rule 
in  such  cases,  we  think  the  answer  is  a  complete  evasion  of  the 
most  important  and  material  avertnents  in  the  complainant's  bilL 
The  complainant  did  not  charge  thatthenote  for  which  the  mortgage 
was  given,  was  given  for  the  loan  of  $1,600:  the  pote  for  which 
the  mortgage  was  given  was  for  the  sum  of  $2,691  20,  being  the 
third  renewal  of  the  original  note,  which  was  given  for  two  thou- 
sand dollars  for  the  loan  of  only  $1,600.  The  case  maje  by  the 
complainant's  bill  is,  that  there  was  a  loan  of  $1,600  on  the  23d  of 
March,  1840,  at  the  rate  of  twenty-five  per  cent  per  annum,  and 
that  the  complainant's  testator  executed  his  note  payable  2dd  of 
March,  1841,  for  the  sum  of  $2,000,  and  which  was  eaatihuidd  bj 
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wmfrmah,  ■ntil  lhe.23d   March,  1843,  when  the  note  wHcli  4f» 
vortgagpe  waA  given  to  «ccui>e,  wa8.«xe<;uted.    . 

It  wiU  only  ba necessary  to  state  ;he  rale  to  show  tiiae  the  aimwerof 
tb«  defendant  in  this  case  is  qot  in  compliance  with  its  requiskfotM. 
«  A»  WMwer  must  be  fall  and  perfect  to  all  the  material M^mloaB 
m  Ibe  bilL  It  must  state  /itce$^  and  not  arguments*  II  is  «ot  0tffi<^ 
;  tbac  it  eoo  tains -m  general  denial  of  the  mattem  cfaMrge4;'bilf 
mast  \m  an  answer  to  the  sifting  inquiriea  npon  the  general 
Mbject.  It  should  also  be  certain  in  its  allegations,  aa  ikr  as  |irae- 
ticable.  To  so  much  of  the  bill  as  it  is  necessary  and  material- ftfff 
llpe  defendant  to  answer,  he  roust  speak  directiyi,  and  without 
•▼aMn )  and  he  must  not  merely  answer  the  several  ehargea  Utoi^ 
wJiff  bttt  %e must  confess  or  tiaverse  the  substance  of  each  charge. 
jf^  wherevef  there  are  particular  precise  charges,  they  mnat  ka 
WMWflffad  particularly  ami  precieely^  and  not  in  a  general  ramkxmt^ 
the  general  answer. m&y  amount  to  a  full  denial  cf  tiM 
Story  Eq.  PL  sec.  852. 

TIm  complainant  makes  particular  and  precise  chaises  in  rehi*. 
the  loag  of  #1,600,  in  1840,  and  the  rate  of  iutereat,  maA 
tilt  Tarioua  renewals  of  the  notes,  down  to  the  time  of  the  exaem- 
tioa  of  tlie  note  which  the  mortgage  waft  given  to  secure,  a«d  k 
therefore  entitled  to  have  from  the  defendant,  a  particular  and 
preciee  answer  to  each  allegation ;  not  a  general  denial  but  a  direct 
and  tpecific  answer  to  ea^h  separate  dtarge,  as  the  rule  requires. 

We  are  of  the  opinion,  that  the  complainapt  ought  to  have  [2.] 
been  permitted  to  amend  his  bill  in  the  particulars  specified*  as  the 
proposed  amendment  related  to  matters  which  existed  pridr  to  the 
filing  of  the  same. 

**  Aaaeading  the  bill  nuiy  be  useful  for  various  purposes:  Ibr  the 
correction  of  mistakes,  or  for  the  suppression  ^f  impolitic  admis- 
aiona  in  the  original  statemenls ;  or  for  adding  new  parties ;  or  for 
inquiring  into  additi<mal  facts ;  or  for  the  further  investigation  of 
facta  which  have  befen  only  partially  disclosed;  ir  for  putting  in 
iaaua  new  matter  ptated  in  the  answer.  If  the  pliudtifT,  after  ha. 
kaa  filed  hia  Inll,  finds  that  he  has  omitted  to  state  any  matter,  or  to 
join  any  person  pjirty  to  the  suit  which  he  ought  to  have  dona, 
ha  may  aapply  such  defect  by  amending  his  bill.  Or  it,  after  the 
4afind.aDt  baa. put  in  bis.an9wer«  the  plaintiff  thereby  obtains  new 
]i|^  aa  to  tha^reumstances  of  hia  oase,  he  may  amend  hta  bil],iB 
ofiter  toahapa  h|a  case  accordingly.  And  in  general,  any  imparfta- 
doaiBtbe^matf'of  abillmaybeuusvamadiadyaaaftanaai  ' 
roL.  HI.  •*  40 
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■Ml  require;  but^lhe  matter  introduced  by  atnendmeot  aliMt  m^ 
be  matter  whicb  has  happened  since  the  filing  of  the  bill^  (whidi 
it  termed  aew  matter,)  unless  indeed  t^e  defendant  has  not  p«t  m  hia 
anawer,  in  which  case  the  bill  maybe  amended  by  addii]g  aopplemaa* 
I9I  Blatter/'  8ior^  Eq.  PL  tec.  884,  88S.  The  amendmrnc  aoaght 
m  b#  made  by  the  complainant,  relates  to  th^  atane  sabject  mattar 
•a  origiBaUy  enlarged ;  it  does  not  make  an  entire  nem  Mue,  Wt  ■■aki 
enly  to  introduce  mdditional  facta  to  strengthen  anil  support  iIm 
ckaige  of  asury  originally  made  by  the  biU,  between  the  aaaw 
yarties,  and  relating  to  the  Matne  contract. 

Injunction  bilk  may  be  amended  without  prejudice  to  the  iojoa^ 
tion,  by  leave  of  the  court  Eden  an  Injunctions^  88.  In  Shmrp 
Ti,  Askton^  3  Vesey  Sf  Bsam.  R.  144,  the  answer  of  tiie  defondaal 
kad  been  referred  for  impertinence,  and  the  impertinenoe  bakig 
^punged,  the  plaintiff  took  exceptions,  which  Were  allowed  ;  fStm 
plaiQliff  then  a«iended,  and  obtained  an  order  that  the  deftodaal 
should  answer  the  amendment  and  exceptions  together.  Aa  lk9 
defendant  in  this  case  must  answer  the  exceptions^  he  can  at  Ae 
aame  time  answer  the  amendment,  and  there  wil  b^  00  dbhy. 
The  order  for  amendment  will  be  made  without  prejndiee  to  dhe 
i«jiuietion.    Let  the  judgaoent  of  the  Court  below  b»  rererae  JL 
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[l.J  Wbeie  the  presiding  judge  has  revised  a  new  trial,  upon  die  gTMod  W  a  i 
contrary  to  evidence,  this  Court  will  interfere  aSid  grant  a  hew  trial  onl^  in  \ 
that  are  Hrong  and  unequivocal, 

[3.]  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  diacovored  4 

anless  doer  diligence  hat  b^n  used  to  procure  it  an  Irial.    NorwiU  aMwtifalbt 
Ifranted  if  the  newly  discovered  testimony  is  only  oumulativ«. 

|3.]  If  a  man  has  reason  sufficient  to  distroguish  between  ri^t  and  wroa^ia  nlatioa 
to  a  particular  act  about  to  be  committed,  he  is  criminally  reapoii8a>le.  An  excep- 
tion to  this  rule,  however,  is,  where  a  man  has  reiMon  suiBeieiit  to  dJrthigiiiJi 
belr«?v  right  and  wrong  as  to  a  particular  act  about  to  bt  eeanalitod,  jpct  faMM^ 
quence  of  9omc  delusion,  tlie  will  is  overmaste]:ed  sod  there  ta  oocri^iiMl  sMB^ 
Provided  that  the  act  itself  is  connccl^  tcilh  the  pecaliar  deiuekm  under  lAmk 
*     tte  priiloner  is  tabonrivg. 
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laclictmeBt  for  an  assault  with  intent  to  murder.  Tried  b«fere 
J«dge  Floyd.    Id  Bibb  Superior  Court.    May  Term,  1847. 

The  prisoner  was  convicted,  and  sentenced  to  four  years'  hfltit 
lidiosr  in  tke  Penitentiary. 

.  The  defiroce  set  up  on  the  trial,  was  mainly ,  the  insanity  ef  tiM 
prisoDfr  at  the  time  of  the  commission  of  the  offence  ohargetL 

The  bill  of  indictment  alleged  the  assault  to  hare  been  maAf 
vpon  oae  Joh»  Knight,  in  the  county  of  Bibb,  on  th«  18th  day  of 
Ukj.  1847. 

Mrs.  Maria  Julian,  the  first  witness  sworn  for  the  State,  testiied^ 
that  she  was  in  the  school  room,  and  heard  the  priscmer  eome*iiito 
lIlB  house  making  very  great  noise,  cursing  and  swearing.  "^^C- 
aaia'  mother  tri^d  to  quiet  him,  and  to  get  him  to  ge  into  ihm 
Iriftelwa;  whereupon  the  prisoner  being  in  great  rage,  and  making 
m  great  noise,  tried  to  strike  her,  and  also  attempted  to  strM 
witnesa.  She  ran  from  him  into  the  front  porch,  and  he  foik>widl 
wm  after  her,  still  aUempting  to  strike  her.  She  ran  back  inio  iM 
lM>nse,  and  her  mother  locked  th^  front  door,  wheli  prisoner  begatf 
!•  heat  upon  the  door,  and  swearing  at  the  same  time  very  kwAy. 
Thegr  also  locked  the  back  door ;  prisoner  getting  to  it,  heat  «pn 
it  and  split  it,  but  did  not  break  the  lock.  Witness  then  ran-  iml* 
Imt  room,  vmi  raising  the  window,  called  Mr.  Grayhill.  Witness 
Asa  asw  prisoner  standing  in  the  kitchen  door,  with  a  gun  in  Ms 
hand  ;  she  was  very  much  frightened,  and  put  the  window  ^owoi 
Frisoner  was  witi^eas'  cousin,  and  was  intoxicated  at  the  time;  she 
had  known  him  a  long  time,  aivd  had  often  seenf  him  in  sprees,  mnd 
hitoxicated;  he  was  usually  obedient  to  witness'  modi^  when  riif 
I  to  him,  before  this  instance.  Prisoner  wss  a  steady  man 
t  net  intoxicated,  and  always  Shaved  himself  well  when  abMl 
Wr  hoasoy  until  recently ;  for  the  last  two  or  three  mondis,  he  had 
Sieled  vary  itrangely.  Prisoner  had  spoken  very  strangely,  and  itt 
a  ¥0ry  iosimuLting  manner  to  her,  and  that  his  strange  oondoelaadl 
lai^gnaga  to  her,  wbs  in  reference  to  her  refusal  to  marry  hna| 
•bout  six  or  seven  weeks  before,,  he  had  asked  her  to  many  hii% 
which  she  refused. 

By  **  prisoner's  strange  conduct,"  witness  meant  his  pemeve- 
>  after  her  refusal  to  marry  him.  It  was  after  her  refiis«l-t» 
f,  dial  he  spoke  and  acted  so  strangely  towards  her. 

Kaigfal^  hi  behalf  q£  die  8tat»,  t^fisd,  duit  he  mm  <^ 
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Mrs.  Julian's  on  the  day  of  the  difficulty.  It  was  eleven  o'clock, 
A.  M.,  when  witness  went  to  Mrs.  Julian's.  He  fpond  the  prisoner 
there  with  a  gun  in  his  hands.  Witness  went  to  the  doer  of  tiM 
house,  and  prisoner  told  witness  to  go  back,  or  he  wo^^ld  shoot 
him.  Witness  then  returned,  and  prisoner  came  out  of  the  kitchen. 
Prisoner  then  got  over  the  fence,  and  witness  followed  hini.  Wit* 
BOM  was  about  tw«enty  feet  from  the  prisoner^  when  tftkiagr  defihe« 
rate  win,  he  snapped  the  gun  at  witness.  Prisoner  then  took  down 
t^tt  gua  and  cocked  it  again,  and  -sniped  it  a  second  tiwae  aft 
^tiiees.  Prisoner  then  went  to  the  fence,  and  set  the  gmt  dvim, 
when  Mr.  Graybill  jerked  up  the  gun  as  soon  as  prisoner  put  K 
doivvi,  and  carried  it  into  the  house,  and  returned. 
.  The  prisoner  then  fell  down  beside  the  fence,  and  cOnmeiioel 
crying  and  sobbing,  as  if  crazy.  Witness  made  some  renarit  ta 
vhioi,  when  he  jumped  up  and  kicked  witness,  and  *tbet»  foH  down 
agun.  The  gun  was  loaded^  &€.  Witness  heard  prisnnnr  abntiag 
Mrs.  Julian  and  her  mother.  Prisoner  said,  standing  in  tha  dooi^ 
Ok^  ff9U  jnUe  faced  bitcJi,  how  dare  y&u  baffle  my  lore  tk%9  Jktri  hn 
alao  called  them  ''  whores."  The  gun  was  shot  off  directly 
|ka  speppiog  at  him. 

Jamea  Sims,  on  the  part  of  the  State,  testified,  tkaf  he 
present,  saw  prisoner  snap  the  gun  at  Knight  at  die  diatanon  «f 
abfl^ut  twenty  feet 

Witness  loaded  the  gun  himself,  before  prisoner  got  hAld  of  it^ 
with* powder  and  shot,  which  were  between  the  aiae  nf  bird  and 
pqnirreL  shot 

The  testimony  on  the  part  of  thn  State  here  closed^  ' 

.  Several  witnesses  were  introduced  in  behalf  of  the  prisoner  M 
prove  insanity,  and  others  by  the  State^  to  rebut  that  proo£ 

Immediately  preceding  the  difficulty,  prisoner  viras  fttrioua,  and 
appeared  to  be  drunk ;  he  atteiffpted  to  break  into  the  houaa  wkeaa 
•ae  of  the  witnesses,  Mrs.  Julian  was,  and  soon  after  got  Md  af 
a  gun  and  attempted  to  shoot  Knight  For  the  twn  or  tfarsa 
nMWths  previously  he  had  acted  strangely ;  before  then,  fan  waa 
ftaady  when  not  intoxicated.  He  had  proposed  maniage  to  Mia. 
/uliao,  who  was  his  cousin,  which  was  rejected,  and  fimm  tbsi 
time  his  strange  .conduct  commenced. 

The  witness  Freeman,  testified  that  the  witness  had  worked  for 
kii0  and  a  Mr.  Roberts,  for  the  last  year  or  two,  and  §x  tin  ] 
weeks  he  had  worked  in  the  same  ahop  with  witqeaa,  an 
Ikoiiglit  bis condoa  very  strange;  about'that  tioM  be  wmCa  i 
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I  to  witness,  and  put  them  in  bis  way.  Tlie  first  was  in  refer* 
to  m  ladt/f  whose  name  was  not  mentioned,  requestini^ 
witiiess  to  interfere  in  his  behalf;  the  others  were  of  the  same 
dliftTactet ;  their  contents  were  very  disjointed  ;  the  last  was  writ- 
ten ftboQt*  two  weeks  before  the  difficulty.  All  of  them  were 
destroyed  except  the  last.  The  conversation  of  prisoner  while  in 
Ae  »hop  was  also  very  irregular ;  he  would  frequently  breelk  olT 
ttmm  the  subject  of  conversation,  and  from  his  work,  and  votn* 
mence  speaking  of  a  lady.  His  conduct  during  that  time  wat 
•kog^her  different  from  what  it  had  been  previously.  On  a  cettain 
Wednesday  during  that  time,  his  conduct  was  veiy  strange.  Wit- 
wmm  uked  prisoner  for  a  tool  which  he  called  a  ''  board  iron  ;"  lie 
•enkl  not  find  it,  but  asked  witness  for  a  piece  of  white  paper. 
WHneas  g«ye  him  a  half  sheet  of  letter-paper,  when  prisoner 
•riLed  him' for  a  sheet  that  was  not  ruled,  which  was  furnished. 
H*  then  wrote  upon  the  paper  and  put  it  into  his  hat,  and  informed 
wkneae  that  he  guessed  the  "  board  iron  "  was  in  the  hat,  and  then 
Mn  out  of  the  shop.  Witness  upon  looking  into  the  hat  saff 
mmlj  the  piece  of  papek*.  In  about  an  hour  the  prisoner  returned,  and 
i  to  desire  witness  to  see  the  paper,  and  wrapped  it  around 
pen,  and  put  it  in  the  cash  book.  Witness  examined  the 
yeper,  «nd  die  folk) wing  were  its  contents,  viz :  "  S.  Fretmam; 
Sim;  Rmm;  Whiikey;  Brandy,  Mixed  Liqutrrs  are  the  rum  wf 
Mijf  hody^  Ike  mily  hope  left,  I  have,  is  in  suicide*'  Part  of  his  name 
WM  signed  to  it.  Prisoner  then  left  the  shop,  and  afterwards 
letanied  with  a  small  phial,  and  something  resembling  a  powder 
wrapped  in  a  small  package.  He  poured  the  contents  of  tiie 
phial  into  a  tumbler,  retired  to  the  back  part  of  the  shop  where  Im 
flMnlined  a  half  hour,  and  then  set  the  contents  of  the  tumbler  on 
AMite»  the  heat  of  which  broke  the  tumbler ;  he  then  got  a  vrine* 
glass  and  put  the  liqaid  in  it,  acting  very  strangely^  over  it }  and 
ftsally  he  pat  the  powders  in  and  drank  it.  He  then  left  the  shop 
tmd  ran  down  the  alley  as  before,  and  returned  with  a  small  pickle^ 
jar  in  his  hand,  which  appeared  to  contain  whiskey ;  he  had  a  cigar 
!■  Ms  moath  and  a  half  plug  of  tobacco  in  his  hand.  Witneis 
adied  him  what  he  had  in  the  jar*  whereupon  he  threw  it  down  and, 
livke  it,  and  threw  down  his  cigar'  also,  exclaiming,  ^  Death  and 
destmction  to  mean  liquor  and  bad  cigars !"  Prisoner  centinaed 
•d  aet'thiis  strangely  lor  the  balance  of  the  week,  and  on  Saturday 
trfiaaM  disdiarged  him,  which  was  about  ten  days  before  the  diA* 
«%•     Oh  die  d^jr  before  die  diffi^ilty,  prisener  vetvraed  W 


n«       SUPREME  COURT  OP  GEORGIA. 

Roberta  r«.  TUo  SUita  of  Georgia. 

witness's  shop,  when  witness  asked  him  to  sit  down.  PrisofiMr 
•poke  constantly  in  a  kind  of  soliloquy  about  some  love^afiair»  < 
plaining  of  the  ladies'  deceiving  or  disappointing  him»  and 
speaking  afiectionutely  of  them ;  he  then  left  the  shop.  Prisoner 
acted  in  this  strange  and  irregular  manner  when  perfectly  sobei^ 
Uiougii  he  might  have  drank  when  witness  did  not  know  k*  InU 
««ually  when  he  took  a  diiqk  it  threw  him.  Daring  the  tin* 
prisoner  acted  thus  strangely,  what  work  he  dfd  was  done  as  wdl 
as  before. 

Mr.  Roberts  testified,  that  he  had  noticed  the  conduct  of  tlia 
prisoner  for  the  six  weeks  alluded  to  by  the  other  witneases,  and 
Uiat  he  had  acted  in  a  very  strange  and  foolish  manner.  PrisoBOi 
asked  this  witness  what  he  thought  people  said  of  him,  prisooer^ 
witness  replied,  he  did  pot  know ;  prisoner  then  said  that  peoplf 
said,  that  he,  prisoner,  was  deranged,  and  asked  witness  what  ho 
thought ;  witness  i^eplicd,  that  he  acted  very  strangely,  and  mail 
either  have  turned  fool,  or  was  drunk.  Prisoner  said,  he  waaaol 
drunk,  and  to  prov^  it,  blowed  his  breath  in  Witness's  face.  If 
prisoner  had  been  drunk,  witness  would  have  known  it,  as  he  eoald 
always  tell  when  prisoner  was  drunk.  Prisoner  said  they  (the  pooi* 
pie)  did  not  look  to  him,  as  they  used  to,  and  he  would  tell  wknOM 
what  was  the  matter  with  him;  he  was  just  beginning  to  know 
aomething ;  he  was  not  drinking  then  ;  and  he  said  he  was  not  a 
fool,  but  just  beginning  to  get  some  sense.  Thb  occurred  two  ea 
thre^  weeks  before  the  difficulty.  This  witness  testified  to  oiImt 
strange  conduct  of  the  prisoner;  such  as  that  he  appeared  strangely  f 
that  he  had  written  witness  foolish  notes.  Witness  testified  tlMl 
the  last  work  he  had  done  for  him,  was  done  very  well. 

Mr.  Jones  testified;  that  prisoner's  conduct  while  boardings  at  Ua 
house,  a  short  time  befora  the  difficulty,  was  very  strange ;  be  wonlA 
generally  be  up  till  12  o'clock  at  night,  and  sometimes  as  lata  as 
two  or  three  in  the  morning,  writing,  and  walking  his  room,  aai 
tearing  ^ip  his  writing  and  talking  to  himself;  his  conduct  was  m 
Strange,  that  witness  asked  him,  aside,  what  was  the  matter  wilk 
him ;  when  he  replied,  that  he  knew  of  nothing  any  more  thaa  ki 
was  getting  his  eyes  open,  that  he  had  begun  to  learn  senaeu  Pri^ 
oner  said  that  he  had  been  sleeping  a  long  time,  that  he  had  jast 
waked  up,  and  he  was  going  to  do  better  than  he  ever  had  4oflO| 
witness  asked  him  how]  he  replied,  that  he  meant  to  become  a 
religfiotts  man.  Witness  then  asked  him  hoW  he  felt  ki  regavd  la 
xeligkmt  lie  replied,  that  he  felt  first  rat^^  aadcomioMd  toi 
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Witer.  For  two  weeks  before  prisoner  left  witness'  House  he  had  a 
wild,  Strang^  look  out  of  his  eyes ;  his  look  was  wild  and  ghsstlj. 
Prifoner  had  a  much  wilder  look  previous  to  the  day  of  the  diffi- 
cwlty,  and  on  that  day,  than  when  witness  was  testifying.  WitneM 
#Ul.  not  think  prisoner  was  drunk  on  the  day  of  the  diificulty. 
*  WitoesB  saw  him  on  the  day  of  the  difficulty,  lying  down  by  ih^ 
ftnee,  at  the  place  where  it  occurred,  crying. 

Mr,  Chesnut  corroborated  the  foregoing  witness,  as  to  prisoner'^ 
Conduct  at  the  boarding  house,  in  sitting  up  late  and  talking  to 
bimself ;  he  could  not  understand  what  he  said  when  talking  to 
kimielf.  Prisoner  looked  wildly  out  of  his  eyes,  very  differently 
Iktm  what  he  previously  looked ;  he  was  not  drunk  when  he  acted 
•o  ftnuigely.  Saw  prisoner  on  the  morning  of  the  difficulty,  about 
Aree  boors  before  it  occun*ed,  and  did  not  think  he  had  becm 
Mnking  that  morning. 

Mr.  Hughes,  the  jailor,  testified  that  he  saw  prisoner  before  ho 
Iras  committed  to  jail ;  he  was  making  great  noise,  and  trying  to 
fmise  a  difficulty.  On  the  morning  afVer  he  was  brought  to  jail,  he 
Mod  to  witness,  that  it  was  not  worth  while  to  keep  him  there  any 
longer,  for  ho  was  then  sober.  When  witness  informed  him  what 
ko  was  sent  to  jail  for,  he  replied  he  knew  nothing  at  all  about  it« 
When  be  was  about  to  be  carried  before  the  magistrate,  he  acted 
tery  strangely,  picked  up  a  lock  of  hair  which  he  said  a  girl  he 
tece  loved  had  .given  him,  that  he  did  not  love  her  then,  and  any 
kody  might  have  the  hair.  Afterwards,  when  witness  went  to 
prisoner's  room,  the  third  day  after  his  commitment,  he  found  him 
stripped  of  his  clothes,  widi  his  blanket  around  him,  and  hb  boots 
on ;  he  had  broken  his  water  bucket  and  chamber.  Prisoner  v^oilM 
^ome  out  of  the  room  when  witness',  servants  went  to  the  jail,  and 
witness  would  have  to  go  up  and  make  prisoner  go  back  into  the 
x^oom.  He  had  continued'to  act  in  that  strange  manner  during  , 
die  whole  time  he  was  in  jail. 

Mrs.  Elizabeth  Sims  testified,  that  prisoner  had  boarded  with 
her  fbr  four  weeks  previous  to  his  commitment  to  jail ;  while  at 
ber  house,  he  frequently  at  night  kept  three  candles  burning  at  one 
time,  one  in  his  bed  room,  one  in  the  passage,  ^nd  one  in  the  room 
^ere  Ihe  worked ;  she  did  not  think  he  was  drinking  while  at 
ber  house,  oor  on  the  morning  of  the  difficUty.  She  thought  he 
had  a  very  vacant  wild  look,  that  morning. 

Mr.  Win^eld,  testified  to  strange  conduct  of  the  prisoner,  on 
tke  imj  of  the  difficulty,  and  before  it  took  place ;  that  on  a  Mi^ 
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TuU  passing  by  prisoner,  be  jumped  at  him,  in  a-  wild,  fazionA 
manner.  ■ 

The  rebutting  witnesses,  offered  on  the  part  of  the  State,  fmnrel 
that  prisoner  was  drunk  on  the  day  of  the  difficulty;  they  judgedl 
so  from  having  seen  him  drunk  before.  One  of  the  witoesaea  aayr 
him  take  two  or  three  drinks  id  the  course  of  five  minatei» 
and  thought  he  was  then  drunk ;  this  was  on  the  day  of  the  diffi- 
ciilty,  and  before  it  occurred. 

One  of  the  rebutting  witnesses,  Brown,  the  magistrate,  testified 
that  the  prisoner  came  to  his  bar  and  wanted  liquor,  when  witneta 
directed  his  bar-keeper  not  to  let  him  have  anything  to  drink ;  hm 
was  then  drunk.  About  an  hour  afterwards  he  was  brought  befim 
witness  as  a  magistrate,  for  the  offence  chai'ged  in  the  indictment 
and  in  consequence  of  his  being  diiink,  witness  sent  him  to  jail 
until  next  morning;  when  he  was  brought  before  witness  on  thenext 
day,  he  seemed  cool  and  rational ;.  the  plea  of  insanity  was  then 
spoken  of,  but  not  urged.  Witness  had  never  heard  of  priaonec 
being  insane  before.  Witness  had  known  him  for  eight  or  tarn 
years,  and  when  drunk  he  was  very  foolish.  In  the  morning 
before  the  difficulty,  and  afterwards  on  that  day  when  brought 
before  witness,  the  prisoner  was  druuk.  Witness  saw  nothing 
more  in  prisoner  than  that  he  was  drunk.  Witness  judged  t||tf 
be  was  drunk  from  his  actions ;  never  saw  a  crazy  man  act  at 
prisoner  did  ;  if  crazy  he  thought  it  was  from  liquor ;  he  had  seea 
prisoner  drunk  before,  and  he  acted  precisely  as  he  did  in  that 
instance. 

Aftev  the  testimony  was  closed  and  the  case  argued  by  eounselt 
the  judge  charged  the  jury  as  follows : 

"  The  great  object  of  punishment  by  law  is,  to  afford  security 
to  the  community  against  crimes,  by  punishing  those  who  violate 
the  laws  ;  and  this  object  is  aQcomplished  by  holding  out  the  fear 
of  punishment  as  the  certain  consequence  of  auch  violation.  Iia 
effect  is  to  present  to  the  minds  of  those  who  are  tempted  to  com- 
mit crime,  in  order  to  some  present  gratification,  a  strong  couoter- 
acting  motive,  in  the  fear  of  punishment  But  this  object  can  only 
be  accomplished  when  this  motive  operates  upon  an  inteOigeiit 
being,  capable  of  remembering  that  the  act  about  to  be  committed 
is  wrong,  contrary  to  duty,  and  such  as  in  any  well  ordered  aociety 
would  subject  the  ofiender  to  punishment 

"  To  recur  then  to  what  has  been  already  stated^  in  order  that 
punishment  may  operate  as  an  example  to  deter  othen  hom 
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eiimifiil  %m$b  wlien  iwdsr  teoiptalioa  !•  da.  to,  bj  fre" 
■en ting  a  strong  counteracting  motive.  -  ■  . 

**  The  person  tempted  tmM  ha^e  mmmofj  aod  ioteHigeDce  laknow 
that  the  act  he  k  about  to-  comnut  itf  wrong;  to  remember  and 
understand^  l^at  if  be  coaamita  the  act  be  will  be  subject  toponish- 
««iit».aad  reasoi  and  Will^  to  eoiable  hiai  to  compam and  choose 
ketwasft  tbo  suppoted. advantage  or  gratification  to  be  oUained  by 
tfvB  erhkiiaai  act,  and  the  iisBittnitJ  £com  punishment  he  wiU  obtain 
ly.  abstttiaiiig  frem  iu 

**  A  person  therefore^in  ordertp  be  pimishaUe  by  W,  or  in  order 
that  his  punishment  by  law  may  operate  as  an  example  ta  deter 
edpemftvA  committing  criminal .  actf  un^er  Jjke  circumstances, 
awslbapreeiifficient  memory,  intelligence,  reason  and  will,  tp  enable 
Um  to  diBCiiigiiish  between-  right  and  wrong  in  regard  to  the  par- 
Ikillar  aet  ^bout  to  be  dnne,  to  know  and  understand  that  it  will 
W-WToo(^  and  ^lat  he  will  deserve  punishment  by  cnn^miuing  i^ 

.*^  In  eider  4o  coastitotiB  a  trime,  a dbmi  mi4st  hflive  mt^lligeoce  and 
eapaeiiy  ip^ugb  tv  have  a  ecimiaal  intent  a<id  purpose  ;  and  ifhis 
mental  powers  are  either  so  deficient  that  he  has  no  will»  no  con; 
aanl^  er  af  flupongh  the  evnrwhi|lmiug  power  of  mieutal  disease  his 
intellectual  power  is  for  the  time  obKterated,  he  is  p<ie  a  reaponsible 
BeNl  itgMrt^  and  is  not  pnnisha^p  for  criminal  acts. 

**U,  cbereibre^  yon  believe  fnom  the  testimony, .^at  at  the  time  of 
Aw  eeeaminiug  «f  the  act,  ..die  prisoner  had  memory  and  iutelli- 
genoe^  even  a  gHmaaering  oT  reason  .««fficiei^t  tp  enable  him  to 
dietingenjlh  between  right  and  wrong  in  regard  to  the  particular 
id  abont  to  be  comaHtted,  te  know  and  tmderstand  that  it  would 
be  wrong,  and  that  he  would  deserve  punishnmnt  by  committing 
it»  yen  wili  find  him  guilty.  > 

'*  If  ydn  beKeve  from  the  testimony,  tbait  the  prisnaer  on  tba 
MOCiih%  ef  the  dey  upen  which  the  oflRsnce  was  charged  to  have 
tenn  coiMiciad,  was  rattooal  and  knew  the  effect  liqu(Mr  would  have 
«pon  him,'  and  afterwards  drank  licjuor,  though  the  prisoner  was 
ineaneat  the  dise  the  offinice  was«ommitted,  yet  it  was  a  voluntary 
act  of  the  prisoner,  and  you  ought  ti>  find  him  guilty." 
■  Upon  wWcb  evidence  and  charge  of  die  Court,  the  jury  returned 
m  vafdict  of  guilty,  i^enmmending  the  prisoner  to  mercy,  &c. 

JBefere  Ae  jury  bad  made  «p  liieir  verdict,  Dillard,  one  of  their 
bedy,  when  permitted  by  the  Co(irt40  retire  for  a  short  time  f^qm 
An  eenrt  veeet^  wa^  gul^  of  ceiiain  .idleged  misconduct,  for  the 
pniticulara  of  which,  see  8th  ground  of  motion  for  new  trial 
W>L.  III.  41     . 
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The  cotmael  ibr  the  prisocier  then  noved  the  Conrt  beipir  ftr  s 
new  trial,  upon  the  following  groanda ; 

1.  That  ihe  jury  found  against  the  tesdmony. 

8.  That  the  jury  found  against  the  weight  'bf  the  festiuoay. 

3.  Thkt  the  jury  found  against  the  charge  of  the  CenrC 

4.  That  the  Court  erred  in  charging  the  jury,  diat  **  if  they  h^ 
lieved  from  the  testlmohy,  there  was  a  glumnerfaig  of  infidlecC  ti 
the  time  of  the  commission  of  the  olleiiee  charged,  by  whidi  he 
could  distinguish  right  from  wrong  as  to  the  particulat  aec  sbotfl 
to  he  committed,  they  ought  to  find  tihe  prisoner  goflty.** 

6.  That  the  verdict  was  against  law. 

8.  Because Dillard,  one  of  the  juron  who  tried  the  eavsa^ 

when  permitted  by  the  Court  to  leate  the  court  mom  with  hh 
fellow  jurors,  in  the  presence  of  a  bailiflT,  and  ia  h»  dmrge^  M 
returning,  a  portion  of  the  jurors  returned  into  the  coiut 
before  the  others,  when  said  Dillard  lagged  hehhid,and  for  ai 
time  was'out  of  the  view  of  the  bailiff,  said  Dillal^d  mat  mwtmng 
into  the  court  room  until  one  minute  or  one  and  a  half  HUUuNi 
after  his  fellow  jurors  had  returned. 

9.  Upon  the  ground  of  newly  discovered  testinony,  as  shows 
by  the  affidavif  of  Mrs.  Eliaabeth  Sims,  as  follows : 

**  G-EORGiA,  >  Personally  appeared  before  me,  Jamea  Smh^  a 
Bihh  County :  f  Justice  of  the  Inftjrior  court  in  and  for  said  county, 
Elisabeth  Sims,  who  on  oath  saith,  that  on  Tuesday  BSorning,  tl^ 
18th  May  last  past,  and  before  the  eommission  of  the  c^aaa 
charged  to  have  been  committed  by  Montgomery  Rsterta,  this 
deponent  had  a  conversation  with  said  Roberts,  a  part  of  whkh 
conversation  was  detuled  by  deponent  when  she  was  exonined  m 
a  witness  on  the  trial  of  said  cause,  on  Saturday  lost ;  wicoeis  i» 
tended  to  relate  the  whole  conversation,  but  was  stopped. 

**  Deponent  saith,  that  the  said  conversation  was  in  sdbstaiiee  m 
follows.  Said  Roberts  was  perfectly  co<^  in  the  teomiiig  whaa 
deponent  spoke  to  him,  and  appeared  perfeelily  rationa);  flMira 
Aan  usually  calm  and  quiet,  with  the  exception  ef  hia  looks;  Us 
countenance  appeared  to  have  a  vacant  stare. 

"  During  the  same  conversation,  deponent  told  said  Robert^  thai 
he  (Roberts)  had  changed  a  gold  piece,  "which  he  had  aaid  that  ha 
had  lost,  and  not  being  able  to  satisfy  said  Roberts  that  he  had 
changed  the  gold  pieqe,  he  became  furious  and  frandc,  and  depe* 
nent  seriously  apprehended  diat  aaid  Kobarta  woidd 
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ffonommi /wMmmc^  on  deponent.    Said  Robertu  1^  tlhe.  house  ot 

deponeBtin  «  great  nge.^ 

**  Deponent  never  saw  Ri4)erts  afterwards  until  after  he  returned 

In  the  house  ai  deponent,  and  as  soon  as  he  saw  deponent,  he 

rushed  upon  deponent,  and  was  ahout  striking  deponeut,  when  n 

•sn  €i  deponent  interfibied,  and  vecei^  the  blow  that  wan  intended 

ivdopnnentt"  ter 

EuKABfsniH  Sum*. 

tmhttrilwi  ai^  nssm  to  h^art  me,  tftf  TM  Jmm^  1847. 

Jam  M  SviTH,  Jl  t  C." 

The  Cevrt  helosr,  after  ^"gument,  orerruled  the  motion  ftr  new 
trial,and  the  gxounda  thereof  and  proceeded  to  sentence  4he  prise* 
M0V.  To  wMphdecisioo  and  judgment,  the  counsel  for  the  pxisoneri 
enoepted. 

.   T.  P.  flvunna,  for  the  prisoaec 

.  I  am  awsietf  the  difficult  of  ohtainxng  anew  trid,paxtieularlj 
hi  cnmi^al  casesi  vriiere  the  judge  who  tried  die  cause  is  satisfied 
with  the  teidiet.    The  poUqr  ot  the  law  is  to  diaeoumge  litigation. 

•  This  dif&enlcy,  and  this  poHcy,  I  have  to  eontend  against.    I 
ayaelf  chat  I  will  he  aUe  to  present  tothe  Comt  such  aoase 

diia  wficaei^  tnd  under  die  law  as  ^plicable  |e  the  case,  as  wjU 
justify  me  in  asking  for  a  new  trial. 

•  1.  Jff  li  fiU  lAcr^  ^  <As  GMirl  M01R. 

.  Wn  nspeelfuUjr  cdnteiid,  that  die  Iilw  as  laid  down  if  the 
Ciimik  Judge^  is  not  the  law  of  the  case  now  hefbie  the  Comt. 
The  charge^  we  contend,  was  eakulated  to  misfead  the  jury,  and 
weik  injiMtke  to  the  prisoner,  and  that  tlie  true  rule  is  net  eo 
gtringent  ai  that  laid  down,  bat  is  mote  in  aoeoidanee  witk  the 
piiAeiplee  of  humanity,  when  a  proper  case  is  mad*.  8ee  the 
•iithorities  rollateil  in  die  osna  of  J^asr  Rog^n, 
^  Them  mast  not  he  only  a  '  glimmering  ef  inteOeot^  to  eoSDuse 
fiEum  criminal  vesponstfaiKty ;  he  must  he  n  person  of 
and  discretion.  JOotekk.  705.  Would  we  say«f 
the  sn^  hft  was  shining,  wheahis  last  glinuaiaring  ray  w«  vefleetad 
ear  the  eM^ni  hiBs;  or  of  a  candle,  that  it  was  hnndng  bright^ 
its  proper  ofiae»  when  glimmering  in  the  socket  t 
\  hvm  n  *  glimmering  of  inteileet^'  ItisenlyiBeipesof 
iw^iuddMrayvflfinMleetentirqljezehidoC. 
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This  charge  of  the  Court,  no  donht,  controlled  the  jury  inr  their 
finding ;  taking  the  meaning  of  the  ivords  nted  in  this  |Jwt«m  of 
die  charge  iti  their  common  acceptation,  they  felt  bonnd  to  convict 
the  prisoner,  unless  they  could  have  helieved,  from  the  tesdaKmy, 
that  he  was  a  raving  maniac,  or  a  panive  hopeless  idiot. 

I  «bi  Mrell  aware,  that  ifae  burthen  of  proof  of  insanity  was 
upon  the  prisoner,  but  not,  as  ruled  in  the  old  cases,  to  be  mmie  to 
appcMur  beyond  a  doubt ;  but  the  prisoner  must  show  a  probable 
case.     See  charge  of  the  Court  in  the  case  of  Ahner  Rogert, 

We  have  in  vain  looked  for  any  evidence  itf  fliia  ease,  fS^Aag  to 
show  that  the  prisoner  was  sane  on  the  morning  the  offence  was 
committed.  But  if  the  Court  shonld  be  of  opinion,  that  there  was 
sKght  testimony  to  that  ihct,  we  respectfully  contend  that  tiM  ndo 
is,  that  courts  will  grant  a  new  trial,  "  where  the  verdict  is  man^ 
festly  against  the  weight  of  evidence,  provided  injustice  aeena  to 
have  been  done  by  the  verdict,  and  the  cause  is  of  sufficient  value ;" 
although  proof  has  been  adduced  on  the  otiier  side.  C&r^eU  vs. 
Brown,  8  Bing.  33 ;  Grafiam  on  New  Trials,  368. 

If  the  verdict  be  plainly  against  evidence,  or  if  ta  a  oaae  of 
great  consequence,  as  this  certainly  is,  to  the  uBfortonate  prkoner 
who  now  malies  the  appeal  to  your  honours,  where  g^reat  dooht 
must  exist  as  to  the  correctness  of  the  conclusions  drawn  by  the 
jury,  it  would  seem  right  that  the  case  should  be  more  deliberafisly 
argued,  and  presented  to  the  consideration  of  anothor  jnry.  1 
Wash,  a  a  R.  123. 

It  is  tlie  frequent  practice  of  the  courts  to  set  aside  verdicts 
where  manifest  injustice  has  been  done,  altbougfa  some  proof  may 
have  been  adduced  in  support  of  them.  Huickinmm  va.  Cafcmmn, 
5  Haiti.  R.  74 ;  Wallace  vs.  Frazer,  2  Nott  ^  McCard  R.  5lfe!; 
Johnson  vs.  Daifenport,  3  J.  J.  MarskaU  iL391 ;  Grahmm  m  Ntm 
Trials,  370,  371,  «p<m  the  grmtnd  vf  newly  diseoreftd  emdew^ 

The  witness  was  stopped,  (as  she  says  in  her  affidairit,)  iMa 
intending  to  go  on  and  relate  the  whde  converaatiott. 

This  testimony  discloses  the  important  and  mateiial  Ibe^  that 
the  prisoner  was  labouring  under  some  diseaee  of  the  mind  on  te 
morning  of  the  difficulty,  at  a  time  when  ho  nost  have  hoaa 
sober.  The  conversation  occurred  eariy  ia  the  nKiming,  he  ha^ 
ing  lodged  in  the  house  of  the  witness,  and  she  teattfykig  that  he 
was  cool  and  sober,  yet  in  a  moment,  withoat  pnMooation  eve* 
the  slightest,  became  furious  and  frantie,  and.att«npted-to  ahik* 
his  old  aunt,  to  whom  he  waa  indebted  Unt  overjrilite^  Wt  hii 
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IMfig,  Bad  to  wliom  he  bad  at  sll  times  before  been  very  obedient^ 
and  grateful  for  her  care  and  kindness  t^w^rd*  bim.. 
-  Tbere  is  iko  pcetdnce  tkait  be.  was  excited  by  ardent  aptritti  at 
that  tine. 

The  testimony  is  new,  materia],  and  nqt  eumnlative.  .fifiiiAtfip 
Mii^ erMW ^0|  Gordbsy'  Ta.  Miukdl,  CTPick.  iL  114. 

MaHct, 

The  testimony  discloses  the  fact  that  there  was  no  malice. 

Mn.  JuKan  w«a  bia  nebtive-s-  b^  taodOTly  loved  ber,  paaiion- 
ately,  and  aspired  to  her  hand.  After  he  got  into  the  strange 
glMMdota  spdkett  df  by  ibe  witnossea,  be  always  treated  her  kindly 
and  aibidionately.  When  be  retmned  to  the  booae,  witboat  provr 
ttaatioa  be  comm^ced  an  assaplt  npoa  her.  Her  screams  brought 
Ae  neigbbbuA  to  her  assistance.  Mr.  Knigbt  came  to  her  rescue-^ 
•  rtiaiager  f^the'prisener,  and  waa  oidered  by  prisonor  aot  Ip  MIgm 
Itev  Knigbt  advanced  «pmi  bim,  tbe  castioa  waa  repeated^  «idi 
Knlg^rt  slHt  advanced  while  prisanef  vrae  recreating ;  in  tbb  pmk 
floBi  and  onder.this  state  of  faetey  as  shown  by  the  teatimonj^  lb* 
gm  was  snapped. 

WooM  this  havft  been  murder,  bad  the  gun  fired  t  »I  apprebflMi 
B0t  il'  would  have  been  manslaughter.  If  so,,  the  conviction 
#BS  hnpfoper.  I  repeat,  if  tbe  crime  had  been  manslangtifter 
kad  daatb  eastied,  the  verdict  was  wrong  and  illegaL 

Sol.  Gen.  MoCinfB,  for  tbe  State. 

1.  Tbe  principle  estaUisbed  by  ail  aatfioritiea  ia,  ihat  ii  Am 
ptisoBcr/at  the  time  the  deed  is  done,  baa  sufficient  reason  to  di»» 
tkignish  between  right  and  wrong,  be  is  responsible  lor  bii  aet. 
ll9sMO.JBl^675;  CkiUy  Med.  Anw.  2^4  i  Wkaritm  Am.  Oim. 
XiBN0|  M.  11, 12. 

#.  Wkesever  diere  is  a  separation  of  tbe  jury  after  tbey  aae 
diarg^  with  a  criminal  case,  tbe  law  presinnes  primmjkm  that 
ifoiUag  improper  has  been  done.  Tie  Peapk  vs.  limfgltu$i  4 
ChwmAM',  Tk9Pwjfky.Rajmm,l  YFbuI.A.486t  TA«fW- 
fk  v*.  JMm,  6MiU  R.  82;  TU  SkiU  vn  PrmccH,  7  M  Htmp.  R. 
Me;  T4tfiStetevB.Bii6coeife,  lCbius.fi.  401;  TA«  fite*  va.  JiBbr, 
I  Dt9.  If  BmH.  A.  500 ;  1  Hmyw.  R.  258 1  M90M  vai  TU  Simie^.X 
mmkf.  JLti ;  JTAs  State  vi.  JUbiKes,  1  Smim^iLBSU  . 
'  ^4k  When  asorioM  fiMr  new  triakrara  attde  onjifae  nwooiid  ef  nfV^^ 
ay,it ^wtiM  afaallAaft  itaaXUgtuattkiwi^ 
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dlscoTerad  and  secured  by  due  dibgeuoe  at  the  foriaor  triaL 
Whartcn  Am.  Crim.  Law  659,  660. 

It  must  be  material  in  its  ol!Ject»  and  not  merely  ciimulatirse,  and 
corroborative,  or  collateral.  Pike  vs.  Ecamt,  15  Jaktu.  A.  SlC^j 
Whtarim  Am^  Crim.  Lmw  661,  66S. 

It  must  be  such  as  to  {^roduoe  on  anotfaor  trial,  an  cqppoike  itadi 
OD  tbe  merits.    f&. 

Bf  lAe  Cbicrt<**NiaBnv  J-»  deHiwhigiiie  opfadqiu 

[1.9    This  writ  of  error  is  feanded  oa  a  laihaid  of  the  Coaitbakin^ 
to  gtant  a  new  triaL    The  1st  and  td  grounds  nny  be  coMideiPaA 
to^sdier.    A  new  trial  was  asked  by  die  prisoner,  ist,  became  the 
jury  iband  a  rerdiot  contrary  to  the  testimoi^t  an4  2dr 
the^  fimad  against  the  weigki  of  the  eridence.    The  fint  i 
assame  that  the  eridenee  waa  all  in  Ikvoar  oT  the  priaeiier,  aei 
needs  only  to  be  noticed  so  far  aa  to  si^*  that  ihe  record  deaisa 
this  very  plainly.     The  assault  was  directly  |>roTen     Ae  pnMNMiK 
deliberately  aiming  and  snapping  a  gun  charged  with  powder  ae4 
ban,  twice,  at  Mr.  Knight.    It  was  also  proven  that  he  reeeiveil  ne 
provocation ;  and  the  evidence  under  the  plea  of  inaanjly  waa 
somewhat  conflicting.    We  can  not  say  that  the  jury  fbuad  ^aiaH 
the  testimony,  nor  do  we  think  that  the  piesi^ng  jndge  Mght  le 
have  said  so.     The  second,  admits  that  there  was  some  ev^leaee 
against  the  prisoner,  but  asserts  that  the  weight  of  it  wtia  in  hia  firaovr. 
Whether  this  was  so  or  not,  was  a  question  for  the  jury  to  deter* 
mine ;  their  verdict  has  negatived  the  idea  that  it  waa.     It  is  their 
duty  to  weigh  the  testimony,  to  reconcile  conflicdng  erideaoa^ 
and  to  judge  of  the  credibility  of  the  witnesses.    Not  ebly  aa^ 
but  it  is  the  right  of  the  parties  thtt  tluiy  shaB  disehaxge  Amm 
duties.     The  principles  which  regulate  the  g^nting  of  near  tiiaK 
nppu  the  ground  of  a  finding  contrary  to  evidence,  are  weV  aettM. 
I  Shan  not  go  into  them  upon  this  occasion,  ibr  this  reaaen,  that 
applications  for  new  trials^  are  left  to  the  discredon/of  Ura  prnnHiag 
jndge.    Even  he  will  not,  but  in  a  case  of  manileit  iajuatice,  d»- 
turb  the  verdict  of  the  jury.    And  when  that  coeit  haa  ntorcsisd 
its  diacretion,  and  refused  a  new  trial,  this  Ceiirt  will  not  ipterihia 
and  control  that  discretion,  but  in  cases  that  are  Hromg  mmd  «■#» 
qtUoocal.    This  is  not  ode  of  that  kind.     The  pieaidieg.jedsa 
hemg  an  eye  and  ear  witness  of  the  trial,  eegniaant  of  ell  ilie  air- 
enmstaaeea  attending  it,  observing  tiM  mpfe&mmm  ef 
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tMr  attitiides,  inlonatioDi  of  Tolce,  coa^iatency  or  coiitradio|ioa% 
■Hift  Im  infinitely  better  qnaliiied  to  judge  of  the  pra|irlety.  of 
gtantiBg  m  new  trial,  tban  we  can  be  lAko  see  tbe  ease  only  as  it 
appetfaupotf  the  record. '  In  IL  P.Bamy%,  Tke Siait ^ Ogmrgm^ 
drie  Court  say,  **  It  must  be  a  very  clear  ease  of  frror  ja /nw,  oe  .  a 
very  naked,  bald  case,  as  to  the  faeia,  which  wiH  i^uthorize  this 
Court  to  control  the  discretion  of  the  Court  below,  in  a  crifiiiBal 
.  where  the  jury  are  madn  bothi  the  judges  of  the  law  and  the 
iStifylLeiS. 

The  new  trial  was  asked  also  upon  ^he  ground  of  newly*  (2.] 
iKsco^ered  testiniony.  The  newly  discoYered  testimony  was  that 
of  Mn.  Sins,  who  was  called  and  sworn,  and  testifiecl  on  the  tri^ 
ip  behrif  of  the  prisoner.  She  was  examined  in  relation  to  the 
smdnct  and  habits  of  the  prisoner  daring  the  time  that  he  boarded 
athte-  house,  (being  about  four  weeks,)  befove  he  ¥ras  sent  to  jatL 
She  wis  called  to  support  the  plea  of  insanity.  The  ueidy  iu- 
inlimomy^  as  appeaia  by  her  affidavit,  relates  to.  the 
r'e  appearance,  sayings  and  conduet  on  the  morning  of  the 
day^'whet  A^  offenoe  was  conmitted.  The  affidavit  -staHts  ihat 
tkpnseneria  the  morning,  previous  to  the  time  when  he  snapped 
An  g«B  at  Knight,  was  at  her  house ;  was  calm  and  rational;  Uiaft 
Us  comteaance  appeared  to  have  a  vacant  stare  f  that^e  spoi|fr 
to  Km  about  a  gold  piece  that  he  had  changed,  mfid  whi<^.he  said 
%b  had  lost ;  and  not  being  able  to  satisfy  him  that  he  had  changed 
il»  he  became  furious  and  frantic^  that  ha  left  the  house,  and  when 
1m  returned,  rushed  upon  her  and  was  about  striking  her,  wfaep 
bar  son  interfered  and  received  the  Uow  that  was  intended  for  her* 
Fram  this  recital  two  things  are  manifest : 

1*.  That  the  prisoner  might  have  had  the  benefit  of  this  tes^mony 
on  the  trial,  if  any  diligence  had  beeh  used  to  get  it.  The  vrit- 
aaas  was  in  court,  was  in  cdmmunication  with  the  prisoner's  ^o«n» 
ael,  and  was  sworn  in  his  behplf.  Furiher^  the  witness  in  her 
afidavit  states,  that  the  newly  discovered  testimony,  r9Ultus  to  a 
conversation  which  she  held  with  the  prisoner,  on  the  morning  of 
the  day  upon  which-  the  assault  was  ^committed,  a  part  of  whicb 
oenversation  wi|b  detailed  by  her  when  she  wsa  examined  on  the 
trial,  and  thatshe  intended  to  state  the  whole,  but  was  stopped. 
Cemwel  therafcre  had,  while  the  witness  was  on  the  stand,  intima- 
fkm^  nay,  warning,  of  what  the  witness  oould  prnve^  in  this,  thst  ihe 
WW  JTamhieJ  on  the  trial,  an  i;«lstion  to  the  same  isoovematiao 

it  siid  l»ba  disatffsH  .8Uis  w 
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wat  MfOwii  wi-Mf  «£V<tf  wMob^  lie  <:■«  notitviitt  ImmhIC  •  JF« 
fntaC  «  nvfT «fW  6H  tke  gMOiiJ  of .mwly^^bae^rertil  iirtuiiM|»A 
iawrt;  to  sllolni  thit  dne'^KHgenee^'^/ms  naed.to  (itomHv  ki  |ipA 
fUere  w«i  M  dlKg<6ik#,  tind  Jbr^lfll  msmk  tk»  aelr  tri^  « tK^.tUi 
ffHKnidf  was  ftOpvAj  ds^iedL  -         .•...-  .^  .•  *  -..r . 

je6t  matter,  to  wit,  the  app^arancfe,  SBjingt  ^aiM^toaliict  of  liii 
pmooen  i^cittt-  wliieli  tile  triMeas  4«<liiiraadj  tesiifiadf  k  rdlsiM 
to  the  flaaie  qonteratkiB  t»  whfoli  tor  fR«vio«»  t«rttoe*|i  Mteift 
■ad  tosr^ersfioe  to>tlie  stiB^tinM.  kfiiaa.c»awtoijro» and ttof» 
Ibve  tbe  ««w  ttial  WM  rightfolty  doBiedi  Wkar^mi  Am.4}rim 
iMw  m%^f».  660;  1  'Bmytt^n.m^^f  ^^4in.;'*fAMf^.4.Mdk 
iL4t4;  l<^id.  >6;«<Mii«.JtMr.li«d.9M;.*.Mid:4a»^|MM 
a  C.  H.  #9 ;  I  iSaMMMT  €f,  G,  IL4»%^  18  Ai^  £7.  At  «<  M^  ./^^ 
>  Attottov^und  of  inrork,  ttottto.jiivjrfiMind^ 
te#.  fMs  giwmd  »  io  giitprd»-tia»>»f»ab— jd  iwc  j 
lit  wtot  it  wttt  iAmi*g«#to  to^toatTvrf  Calgn^i  totlbr  tto  i 
Oouftml  tdk«  *•  pMtioiH  tbftt  •coordkig  tetto  tottkiimiyv  i 
tflnp,  >f  de«lli  hfld^eiHMied,  wvuldbvve  toon  gojfty  arty  ofiimadlAigfct 
t0F,  ciid  thttvfore  Wis  not,  aocordivi|ip  to  tto  liw  of  tto  csMi^fvity^ 
ftfi  oflwuh  wlthhnotirto  commit  niuvdw.  *We>«ine  teinf  ^le«r  ^Nt 
yito  prftKmerliflid  kilfod'Kii^^,  kAvociM  to^otoo»«o«M  tf 
nraiiai^.  Aeeerdiflgr  to  mrc  pefial  code,'  '*  Bfufder  iii  ito-  Qid«irM 
IcHHtig'df  a'tifRHMi  toftig  in  die  poaoo  of  ito  State,  by  •  fwtuid^ 
Bonnd  m^mefy  flfid  dMcretk>ii,^irirM  malice  afomttojogkc;  oktoP 
express  or  implied."  Printi^  628.^  Thia  doftokioii  k  tn  §irt>alatiei 
dfe  same  with  tbe  cottmofi  ItfW  deinifioB.  a-Jtol.  47/  6|^  1  jBiMl. 
Ac.  214. 

^MaiMTHngbteris  tto  tml^wfttllkillinf  df  a^kvnMii  oreatvfo 
with6>Qt  malico  either  ekprefts  or  {ra(|ffied,  aod  ^ictoufavy  aiixtaflt 
bf  deBbenitioii  WhtLteter;  which  ntt]^to  vCduaMiry,  njion  n  ^tift* 
den  lieat  of  passion,  at  iavo^tentafy,':  hi'  tto  cooMiiaaien  «f^itt 
linYawfal  act,  or  a  lawAl  act  withdat  dne  etnition  and  circinftppa** 
Kdn.*^  P!r^K«622.  The  assomptitfn  4if  tho  ^WriaoiiCr^ir  <»— ^  k^ 
that  tto  fn^edlent  of  malice  is  Wantriig.  Therv  ir  «iia  yrcxif  <tf 
etjnr9»  "malice.  "  Express  'maTice  is  fhitit  dtoiltoMie^  jlitwukt 
ufAaWfdity  to  take  away  tto  IMrof  a  fMoW«reMlt«|  wiiick  k 
madlfUtod  by  exterflal  eircottirtltncia  €aptihki  of  ^liwiCr  ^  J^r 
«%. '  <^ An  1lHkfllr«A>ii  of  ^ifpffM  oiAgl^Hfi 
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Intention' to  klll'a  particular  individual,  is  evinced,  by  former  ani- 
momtiefl^  concerted  plots,  threats,  or  by  the  nature  of  the  act  itselfl" 
8  CkiUy  Crim.  Law,  t,  p.  480 ;  4  Bla.  Com.  199.  There  are  Bo 
external  circumstances  proven  in  this  case,  no  previous  animosities 
or  grrudges,  no  threats,  no  waylaying,  no  plots,  which  show  a 
deliberate  intention  to  kill  Mr.  Knight  But  we  think  there  was, 
in  this  killing,  implied  malice.  "  Malice  shall  be  implied  where  no 
considerable  provocation  appears,  and  where  all  the  circumstances 
of  the  killing,  show  an  abandoned  and  malignant  heart."  Prince 
622.  There  was  in  this  case  no  provocation  whatever,  not  a  rude 
act,  or  an  unkind  word.  Upon  Knight's  first  approach,  the  pris- 
oner told  him  to  go  back  or  he  would  shoot  him ;  Knight  retired, 
and  the  prisoner  then  came  out  of  the  kitchen  door,  where  he 
•Btoodf  and  got  over  the  fence.  Knight  following  him.  At  the  '■ 
distance  of  twenty  feet,  the  prisoner  then  taking  deliberate  aim 
snapped  his  gun  at  him,  cocked  it,  and  snapped  it  again  at  hin^. 
Aa  to  this  testimony,  there  is  no  conflict,  and  it  conclusively  de- 
monstrates, that  there  was  not  only  no  connderahh  provocation,  but 
-no  provocation  at  all.  Further,  all  the  circumstances  of  the  killing, 
show  an  abandoned  and  malignant  heart :  a  reckless  disregard  of 
law,  life  and  social  obligation.  The  legal  sense  of  the  term  malice^ 
ianot  confined  to  particular  animosity  to  the  deceased,  but  extends 
to  an  evil  design  in  general,  a  wicked  and  corrupt  motive,  an 
intention  to  do  evil,  the  event  of  which  is  fatal.  FomL  256 ;  4 
Bla.  Com.  198, 199,  200;  i  EomL  PI.  Crown,  215;  2  ChiUy  Crim, 
Law,  480.  Stress  was  placed  in  the  argument,  upon  the  fact  that 
the  prisoner,  previous  to  the  assault,  had  retired  over  the  yard 
fence,  and  that  Knight  had  followed  him.  The  retiring  of  the 
prisoner,  however,  was  not  from  the  attack,  or  threatening  words, 
c»r  attitudes,  or  actions  of  Knight,  but  voluntarily,  and  in  peace,  so 
far  as  Knight  was  concerned.  It  is  not  at  all  analagous  to  the 
cases  in  the  books  where  the  slayer  retreats  from  the  violence  of 
an  assailant ;  the  following  by  Knight  was  with  no  felonious  intent, 
was  attended  with  no  violence  of  any  kind ;  he  seems  to  have  gone 
into  the  yard  with  a  view  to  protect  Mrs.  Julian  and  her  mother 
from  the  violence  of  the  prisoner;  and  up  to  the  time  of  the  assault, 
had  done  and  said  nothing  to  him,  either  rude  or  provoking.  The 
killing,  open  the  assumption  that  the  prisoner  was  sane,  was  vrilful, 
and  from  that  the  law  presumes  malice,  and  puts  the  prisoner  upon 
fldiowing  that  there  was  none.  "  Malice  is  implied,"  says  C.  J. 
Paiepn%  in  Selfridge's  case,  "^when  the  kiUing  is  attended  with 
VOL.  Ill,  42  • 
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circumstances  which  in  Jicate  great  wickedness  and  depTEvity  of 
disposition  ;  a  heart  devoid  of  social  duty,  and  fatally  bent  on  mis- 
chief." **  Malice  is  implied,"  says  Mr^East,  "from  any  deliberate 
act,  however  sudden ;"  he  adds,  "he  who  wilfully  and  deliberately 
does  any  act,  which  apparently  endangers  another's  life,  and  thereby 
occasions  his  death,  shall,  unless  he  clearly  prove  the  contrary,  be^ 
adjudged  to  kill  him  with  malice  prepense/'  Ddiberaie  killiog^ 
even  with  great  provocation,  is  murder.  The  law  does  not  fix  the 
time  of  such  deliberation.  '*  If  the  defendant  has  time  to  think,  and 
intends  to  kill,  for  a  minute"  says  Judge  Rush  of  Pennsylvania,  in 
the  case  of  The  State  vs.  Richard  Smith,  "  as  well  as  for  an  boor 
or  a  day,  it  is  a  deliberate,  premeditated  killing,  constituting  mar> 
der."  He  adds,  "  To  deliberate,  is  to  reflect  with  a  view  to  make 
a  choice,  and  a  reflection  but  for  a  minute  is  a  sufficient  deltberatioQ^ 
No  time  is  too  short  for  a  wicked  man  to  frame  in  his  mind,  a  scheme 
of  niurder,  and  to  contrive  the  means  to  accomplish  it.'*  Seeiut» 
distinctions  between  murder  and  manslaughter,  4  DaU.  145 ;  2  Jlfe- 
«m  A.91;  eRand.R.72l',  ^  Mass.  R.  391 ;  2  HiU  S.  C.R.619; 
The  State  vs.  Tookey,  So.  Ca.  Ms.  decision,  Dec  1819 ;  2  ChlU^ 
Crim.  Law  480. 

The  record  furnishes  no  evidence  to  rebut  the  presomptkm  of 
malice,  except  what  relates  to  the  plea  of  insanity ;  it  discloses  no 
provocation,  but  on  the  contraiy,  the  circumstances  attending  the 
killing,  show,  in  the  language  of  the  statute,  an  abandoned  and 
malignant  heart.  The  plea  of  insanity  set  up  in  this  case,  does  not 
affect  the  question  we  are  now  considering.  We  consider  it  itTe* 
spective  of  that  plea,  for  the  reason,  that  if  the  prisoner  wa#  aoC 
sane,  he  is  wholly  irresponsible  aikt  guiltless,  not  only  of  merder, 
but  of  manslaughter.  We  have  no  fault  to  find  with  the  decwon 
of  Judge  Floyd,  upon  this  ground  for  a  new  trial,  taken  in  the  rale. 
[3.]  The  fourth  and  fifth  grounds  upon  whidi  the  plaintiff  in  error 
relied  in  his  rule  for  a  new  trial,  and  upon  which  he  now  xelies 
before  this  Court,  relate  to  insanity,  and  may  be  united.  The 
Court  below  charged  the  jury  as  follows : 

"  A  person,  therefore,  in  order  to  be  punishable  by  law,  or  in  order 
that  his  punishment  by  law  may  operate  as  an  example  to  deter 
others  from  committing  criminal  acts  under  like  circomstancesi 
must  have  sufficient  memory,  intelligence,  reason  and  will,  to  ena> 
ble  him  to  distinguish  between  right  and  wrong,  in  regaxd  to  the 
particular  act  about  to  be  done,  to  know  and  nnderatand  that  it  wifl 
be  wrong,  and  that  he  will  deserve  punishment  faj  coDiiiiittmgi& 
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-  « In  order  to  constitute  a  crime,  a  man  must  have  intelligence 
and  capacity  enough  to  have  a  criminal  intent  and  purpose ;  and  if 
his  reason  and  n^ental  powers  are  either  so  deficient  that  he  has  no 
will,  no  conscience,  or  controlling  mental  power,  or  if  through  the 
overwhelkning  power  of  mental  disease,  his  intellectual  power  is  for 
tbe  time  obliterated,  he  is  not  a  responsible  moral  agent,  and  is  not 
punishable  for  criniinal  actf .  If,  therefore,  you  believe  from  the 
•vidence,  that  at  the  time  of  committing  the  act,  the  defendant  had 
nemory  and  intelligence,  even  a  glimmering  of  return^  sufficient  to 
enable  him  to  distinguish  between  right  and  wrongs  in  regard  to 
the  particular  act  about  to  be  committed,  to  know  and  understand 
that  it  would  be  wrong,  and  that  be  would  deserve  punishment  by 
committing  it,  you  will  find  him  guilty;  otherwise,  you  will  find  him 
■ot  guilty." 

The  plaintiff  *ia  eiTor  excepts  to  the  general  proposition  laid 
down  by  Judge  Floyd,  that  if  a  man  has  sufficient  memory,  intel« 
ligence,  reason  and  will,  to  distinguish  between  rightand  wrong,  as 
regards  the  particular  act  about  to  be  done,  he  is  liable  to  be  pun- 
ished. And  also  to  the  more  specific  proposition,  that  a  man  who  has 
even  agUmmtring  ofreawn^  sufficient  to  enable  him  to  distinguish 
•between  right  and  wron^  in  regard  to  the  particular  act  about  to 
be  committed,  tp  know  and  understand  that  it  would  be  wrong, 
and  that  he  would  deserve  punishment  for  committing  it,  is  liable  to 
be  punished.  I  do  not  perce;ve  that  there  is  much  difference  between 
the  two— I  do  not  perceive,  in  fitct,  any  difference  between  a 
man's  having  memory,  intelligence,  reason  and  will,  enough  to 
distinguish  between  right  and  wrong  in  regard  to  a  particular  act, 
and  «  glimmering  of  reason  tuj^cient  for  the  same  purpose.  It 
would  certainly  be  wrong  to  hold  every  poor  idiot,  lunatic,  or 
innne  person,  responsible,  who  Juu  even  a  glimmering  of  reoion. 
That  propoaition  woirtd  be  inhuman,  and  is  unsustained  by  author- 
ity ;  £c€  almost  all  these  stricken  creatures  have  some  faint  glim- 
mering of  reason,  but  it  may  be  very  different  if  the  glimmering 
light  o[  the  mind  is  tufficient  to  enable  them  to  distinguish  between 
Ibe  right  and  tbe  wrong  of  the  act  about  to  be  committed.  For 
the  purpose  of  this  review,  I  shall  consider  Judge  Floyd  as  ruling 
that  if  a  man  has  reas<»i  sufficient  to  distinguish  between  right  and 
wrong  in  relation  to  a  particular  act  about  to  be  committed,  he  ia 
erinuBally  raeponsible.  He  varies  the  same  idea  somewhat  in  the 
fbrme  of  exprehsion  used,  no  doubt  for  the  purpose  of  being  fully 
by  the  jury.    But  <Aa<  ii,  I  think,  the  rule  vrtiich  lii» 
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intended  to  lay  down ;  and  the  question  occurs,  is  that  the  true 
rule  ?     We  think,  that  in  this  case,  it  is. 

I  shall  not  attempt  a  review,  at  large,  of  the  cases  and  learning 
to  be  found  in  the  books,  upon  the  subject  of  insanity.  I  shall 
undertake  only  a  brief  statement  of  the  general  principles  which 
are  at  this  day  recognised,  and  particularly  with  a  view  to  sustain 
the  position  taken  in  this  case  by  the  presiding  judge.  Any  one 
oonversant  with  the  casis  can  not  have  failed  to  see,  that  this  has 
been,  for  tsourts*  and  medical  men  and  legal  commentators,  a 
difficult  and  perplexing  subject.  Whether  a  man  is  sane,  or  not, 
whether  partially  or  totally  deranged,  and  if  only  in  part  deranged, 
vrhere  accountability  to  the  laws  shall  begin,  and  where  end,  aie 
questfons  of  great  and  embarrassing  subtlety.  The  laws  of  the 
sane  mind  are  but  little  understood  ;  much  less  are  tbe  laws,  if 
indeed  such  phraseology  is  predicable  of  it,  of  the  unsound  mind 
understood.  We  can  judge  of  the  one,  by  external  developmenti 
and  by  our  own  consciousness ;  of  the*  other,  only  by  extefnal 
indicia.  There  are  few  men  so  balanced  in  intellect  as  not  at 
some  times,  and  upon  some  subjects,  to  approximate  towards 
derangement.  All  men,  almost,  have  some  train  of  thought  in 
which  the  mind  delights  to  run,  at  a  comparative  abaadomnflpt  of 
the  ordinary 'routine  of  thought.  Intellectual  enthusiasm,  not 
unfrequently,  approaches  the  line  of  insanity.  The  numerous  cases 
of  mania,  or  delusion,  which  leavetho  mind- sound  in  general,  hot 
as  to  certain  things,  shattered  or  wholly  obliterated,  have  increased 
the  difficulty  of  any  specific  general  rule  as  to  the  responsibility 
of  those  who  are  generally  classed  as  insane.  A  crazy,  or  partially 
deranged  person,  is  a  mysteiy ;  such  a  person  is  'S6,  by  the  rrnte- 
tion  of  God.  The  subject  of  insanity,  is  not  responsible — humanity, 
reason,  the  law  so  adjudges.  To  punish  an  insane  man,  would  he 
to  rebuke  Providence.  Hence,  in  all  deflhitionfe  of  murder,  rf 
which  I  have  knowledge,  the  requircmeht  is  found,  that  the  slayer 
must  be  of  sound  mind.  Our  own^  statutory  definition,  requires 
him  to  be  ''a  person  of  sound  memory  and  discretion."  Accounta* 
bility  for  crime,  pre-supposes  v^vriminal  intent,  and  that  requires  t 
power  of  reasoning  upon  the  character  and  consequences  of  the 
act ;  a  will  subject  to  control.  For  this  reason  it  is,  that  a  homicide, 
committed  under  the  influence  of  incoutrolleble  passioo,  is  not 
murder.'  The  reason  is  dethroned,  the  will  is  not  subject  tq  coo- 
trol,  and  in  tenderness  to  human  infirmity,  he  is  coosidered  as  not 
having  a  malicious,  murderous  intent.    The  difficulty  is  to  deM*- 
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Dlioewho  is  "a  person  of  sound  memory  and  discretion,"  who  is 
incapable  of  a  criminal  intent,  who  is  incapable  of  reasoning  upon 
the  character  and  consequences  of  the  act,  and  who  is  without 
control  over  his  will.  That  is  the  work,  that  the  labour.  Men  are, 
upon  proof  of  the  criminal  act,  presunxed  to  be  responsible,  and 
therefore  the  burden  of  proving  irresponsibility  devolves  upon  the 
defi^dant. 

Ono  does  nt>t  fail  to  perceive,  also,  in  looking  into  this  subject, 
that  the  rules  now  recognised  as  governing  pleas  of  insanity,  are 
difieitent  from  what  they  were  in  the  time  of  Lord  Coke,  and 
inde^,  long  subsequent  to  his  day.  The  improvements  in  the 
■cience  of  medical  junsprudence,  a  more  enlarged  benevolence, 
fnd  a  clearer  sense  of  christian  obligation,  have  relaxed  the  cruel 
severity  of  the  earliei  doctrines.  The  plea  of  insanity  is  how,  as  it 
ought  to  be,  as  much  favoured  as  any  other  plea  resting  upon  the 
ground  of  reason  and  jiistice.  Courts  «re  not  now  afraid  to  trust 
the  juries  with  the  investigation  of  questions  of  insanity  ;  nor  are 
aM  cases  now^  as  they  once  were,  subjected  to  the  application  of 
one'  rule,  unjust  because  of  its  sweeping  generality.  There  was 
m'time  when  the  insane  were  looked  upon  as  victims  of  Divine 
.  veiM^nce,  and  therefore  to  be  cast  out  of  the  protection  of  human 
laws,  andK  beyond  the  pale  of  hnma;i  sympathies.  Not  so  now. 
The  insane  hospitals  of  our  land,  founded  by  provision  of  public 
law  and  by  private  charity,  prove  that  the  insane  are  the  peculiar 
care  of  the  State,  as  well  as  of  private  benevolence. 

As  late  as  1723,  i^  was  held  in  England,  that  for  a  man  to  be 
insane^  he  muit  have  no  more  reason  than  a  hrute,  ah  infant,  or  wild 
betut.  • 

It  seems  then  to  have  been  believed  that  for  derangement  to 
protect  its  subject  from  criminal  responsibility,  it  must  be  total  in 
its  character ;  either  manifesting  itself  in -wild,  ungovernable,  and 
incoagmous  actions,  or  in  stupid  and  passive  imbecility.  It  seems 
not  to  have  been -then  understood  that  men  might  ordintfrily  act 
•eusibly,  and  yet  be  insane ;  and  reason  acutel/  or  learnedly 
upon  most  subjects,  whilst  they  were  upon  some  one  or  viore  totally 
deranged.  This  inhuman  rule  cut  off  from  the  benefits  of  this 
plea,  all  the  partially  insane,  and  admitted  to  ita  privileges  only  the 
TUTing  maniac  or  the  drivelling  idiot 

The  rule,  which  I  apprehend  is  now  more  universal  than  any 
other,  is  in  substance  the  one  given  in  charge  by  Judge  Floyd  to 
tlie  jury.    Mr.  Chitty  says,  «<  in  crfrdiinal  cases  tbn  f^vmtfaiiya  \| 
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whether  at  the  time  the  act  was  committed,  the  prisoner  was  inca- 
pable of  judging  between  vigbt  and  wrong,  and  did  not  thei>kDOW 
that  the  act  was  an .  offence  -  against  the  law  of  God  anji  nature." 
Chilti/  Med.  Jurisp.  3/45.  .     -  . 

Mr.  Shelford  thus  states  the  rule  :  "  If  a  person,  liable  to  partial 
insanity  which  only  relates  U>  particular  subjects  or  notioDS»  upoa 
which  he  ,talks  and  acts  like  a  madman,  still  has  as  much  reason  w 
enables  him  to  distinguish  between  right  and*  wrong,  he  will  be 
liable  to  that  punishment  which  the  law  attaches  to  his  crime*" 
Shelford  on  Lunacy ^  458;  Lorjd,  Ferren*  case,  10  Howell  SimU 
Trials  947;  Arnold's  case,  16  id.  764;  Parker's  oase,  I  Collins  am 
Lunact/i77i  BelUngliam's  case,  ib.  636;  Offor^s  case,  5  Car.  ff 
Pay.  168  ;^  Rogers'  case.  Aimer  Rogers*  Trial,  p^  275.  In  the  qase 
of  Rogers,  the  Supreme  Judicial  Court  of  Massachusetts  lay* 
down  the  rule  in  the  following  words:  "A  person,  therefbro^  in 
order  to  be.punishable  by  law,  or  in  order  that  his  punisfament  by 
law  may  operate  as  an  example  to  deter  othen-a  from  committing 
criminal  acts  under  like  ^circumstances,  must  have  sufficient  mem- 
ory»  intelligence,  reason  and  will,  to  enable  him  to  distinguiah 
between  right  and  wrong  in  regard  to  the  particular  act  aboat  to 
be  dyne ;  to  know  and  understand  that  it  will  be  wrong,  an4  that 
1^  will  deserve  punishment  by  committing  it."  This  ruin  does  not 
require  total  insanity,  like  the  one  previously  referred  to — derange* 
ment  as  to  all  subjects  and  in  all  actions — but  if  the  prisoner  is 
perfectly  sane  as  to  all  other  things,  and  wants,  as  to  the  act  about 
to  be  committed,  reason  enough  to  distinguish  between  the  right 
and  wrong  of  that  act — ;if  he  does  not  k^ow  and  understand  that 
that  act  is  wrong,  and  that  he  will  deserve  punishment  for  commit 
ting  it,  he  is  irresponsible.  So  also  on  the  other  hand,  according 
t»  this. rule,  the  pefson  may  be  deranged  as  to  other  things,  yet  if 
he  has  sufficient  reason  to  distinguish  as  to  the  right  and  wrong  of 
the  paiticular  act  about  to  be  committed — if  he  knows  and  under* 
stands  that  for  committing,  that  act  he  will  be  liable  to  be  punishedL 
be  is  a.  responsible  agent  and  ought  to  he  convicted.  Such  is  the 
rule  adopted  by  the  Couit  below  ;  it  is  sustained  by  great  weight 
of  authority,  and,  as  I  shall  show,  is  the  only  rule  which  was  apfdi- 
cable  to  the  facts  of  this  case.  But  even  this  rule  has  undergoas 
some  modification.  There  are  some  exceptions  to  it ;  one,  oa> 
tainly,  which  was  first  established  in  the  leading  case  of  TheKisig 
vs.  Had^dd.  The  great  speech  of  Mr.  Erskine  in  defence  if 
Ifadsfieldi  baa  shed  pew  light  upon  the  law  of  inaaniliy.    So  co^ 
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eluBiTe  was  that  celebrated  argument,  that  it  is  now  looked  upon 
by  the  profession  as  authority.  In  the  records  of  forensic  elo* 
qnence,  ancient  and  modem,  nothing  is  tq  be  found  surpassing 
Erskine'fl  defence  of  Hadsfield^  for  condensation,  perspicuity  and 
strength  of  reasoning,  as  well  as  for  t)eauty  of  illustration,  and 
parity  of  style.  In  that  case,  he  assumed  the  position,  that  a  man 
might  have  reason  sufBcient  to  distinguish  between  the  right  and 
the  wrong  of  the  act  about  t6  be  committed,  and  yet  be  iirespon- 
sible';  that  the  mind  might  be  cognizant  of  the*distinction  between 
rig^t  and  wrong,  as  regards  the  abt,  and  yet  by  reason  of  some 
dduntm,  overmastering  the  will,  there  might  be  no  criminal  intent. 
To  apply  this  proposition,  it  was  admitted  by  Mr.  Erskine,  that  the 
act  itself  must  be  connected  with  the  peculiar  delusion  under  which 
tbe  prisoner  labours.  This  doctrine  can  be  best  understood  by  illus- 
tration, and  it  is  illustrated  by  Hadsfield's  case.  He  had  been-  a 
soldier  in  the '  British  armies,  and  had  received  several  severe 
wounds,  one  of  which,  on  the  head,  it  was  thought,  had  injured 
the  brain,  and  caused  the  derangement  un^er  which  he  suffered. 
He  imagined  that  he  had  constant  intercourse  with  the  Almighty, 
that  the  world  was  coming  to  a  conclusion,  and  like  our  blessed 
Savtour,  he  was  to  sacrifice  himself  for  its  salvatioil.  Unwilling 
to  commit  suicide,  it  was  argued  by  Mr^  Erskine,  he  sought  to  do 
an  act  which  would  forfeit  his  life  to  the  law,  and  thus  bring  about 
ihe  sacrifice,  which,  in  his  morbid  imagination,  he  held  necessary 
"to  the  salvation  of  the  world.  Under  the  influence  of  this  delusion, 
be  shot  at  the  king,  in  the  theatre.  Now,  in  this  case,  it  was  not 
pretended  that  Hadsfield  was  a  raving  roadman,  or  an  imbeoile 
idiot;  nor  was  it  contended  that  he  was  ii^ capable  of  knowing 
that  shooting  a  pistol  at  the  king,  wonld,  or  might  kill  him,  or  that 
if  he  should  kill  the  king,  that  he  would  deserve  death  for  the  act; 
(for  tl)at  really  was  what  he  desired,)  or  that  he  was  incapable  of 
disdng^isbing  between  the  right  and  the  wrong  of  the  act;  but  it 
Was  contended,  that  the  delusion  under  which  he  laboured  had  so 
sbsttered  his  intellect,  as  to  contrpl  his  will,  and  impel  him  resist- 
lessly  to  the  commission  of  tho  act,  and  therefore  there  was  no 
criminal  motive,  no  wicked  or  mischievous  intent,  *and  if  these 
were  wanting,  he  ^as  irresponsible.  To  use  the  language  of  Mr. 
Brskine,  *'  Reason  is  not  driven  from  her  seat,  but  distraction  sits 
down  upon  it,  along  with  her,  holds  her  trembling* upon  it,  and 
fiightens  fa^  ftem  her  propriety."  Hadsfield  was  acquTitted ;  and 
•ilMe  thftt  day,  tb«  exception  which  his  cafe  estoblisbed  hn  bean 
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recognised.  See  Erskyte^s  speech,  in  appendix  io  Cooper^s  Medical 
Jurisprudence  /  29  HoweU  State.  Tr.  128 1. 

Thus  far  with  safety  we  may  assert,  that  certain  principles  have 
been  established ;  yet  it  is  true  that  these  rules  do  not  govern  alt 
cases.  It  is  conceded  by  the  courts  in  England,  practically  if  not 
in  terms,  that  no  rules  can  be  so  specific  as  to  embrace  liie  infinite 
variety  of  forms  in  which  insanity,  orwderangement,  may  show 
itself;  and  that  each  case  must  depend  very  much  upon  the  cireuoi- 
stdnce^  facts  and  developments  which  attend  it.  Thus,  Lord  Hale 
says,  "It  is  very  difficult  to  define  the . invisible  line  that  divides 
perfect  and  partial  insanity.  But  it  must  rest  upon  circumatances, 
dnlytobe  weighed  and  considered  by  the  Judge  and  jury,  lest  on 
the  one  side  there  be  a  kind  of  inhumanity  towards  the  defect  of 
human  nature,  or  on  the  other,  too  great  indulgence  be  given  to 
great  crimes."  So  Taylor  declares,  "  There  aie  no  cenain  legal 
or  medical  rules  whereby  homicidal  mania  may  be  detected.  STach 
case  must  be  determined  by  the  cii'cumstances  whfcb  attend  it." 
Tayl&r  Med.  Jurisp.  649 ;  see  also  5  Car.  ^  Pay.  168 ;  9  id.  525;  Jm 
the  opinion  which  C.  J.  Denman  gave.before  the  House'  of  Lordly 
in  1843,  although  adhering  to  the  old  rules,  he  saya,  "  It  is  difficah 
to  lay  down  any  abstract  rule  on  the  subject,  applicable  to  all  caaei» 
and  each  case  must  be  decided,  in  great  measure,  upon  the  &cts 
and  circumstances  peculiar  to  it,  under  the  discretion  of  the  courts" 

In  the  case  at  tliis  bar,  the  evidence  shows  no  particular  delosiaa 
to  control' the  will,  "sitting  upon  reason'a  seat  and  holding  her 
trembling,  and  frightening  her  from  her  propriety."  It  does  not 
come  within  the  exceptipn  to  the  rule  laid- down  by  Judge  Fli»yd, 
which  was  established  in  Hadsfield's  case.  This  case  is  embraced 
within  that  rule,  and  we  think  the  Court  below  correctly  gave  that 
rule  in  charge  to  the  jury.  If  there  was  partial  insanity  in  this 
case,  about  which  we  express  no  opinion,  it  was  the  effect  of  lad- 
ancholy,  growing  out  of  disappointed  love.  ThiQre  was  no  proof 
c|f  raving  madness,  nor  of  peculiar  mania.  The  prisoner  had 
addressed  Mrs.  Julian,  and  been  rejected ;  afterwards  he  talked 
occasionally  incoherently,  looked  vacant  in  the  face,  sat  up  jate  at 
night,  and  wrote  some  silly  letters,  and  all  attended  with  ahaUtof 
intemperance.  At  the  time  he  committed  the  assault,  and  previ- 
ously, he  was  violent,  rude  towards  Mrs.  Julian  and  her  mother,  and 
indecent  in  his  convei^sation.  He  seems  to.havebeen  on  that  day 
the  very  person  to  whom  Mr.  Erskipe  denies  the  protection  if 
iD&faxityt  one  "  who  e  Aibits  only  violent  pauimi  mi  mtHg^mt 
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retaUmenU,  acting  upoD  real  circumstances,  who  is  impelled  to  evil 
fcDm  no  morbid  delusion,  but  who  ptoceeds^  upon  tbe  orjificrT 
perceptions  of  the  mind."  ,     ' 

Let  the  judgment. of  the  Court  below  be  affirmed. 


No.  49. — Needham  Mims,  plaintiff  in  error,  v$,  Tatf  M^wom  ill 
Western  Rail  Road  Company,  defendant  in  error. 

p.]  fikmie  general  principles  anserted,  reB\tectiag  the  righu  and  remediea  of  land 
-  «  h«irfaw*and-etoekhoI4erat  citutena  and  corporations,  in  referaaceto  imemal  im* 

prorenients.  • 

P*]  .The  lien  of  tbe  vendor  of  real  estate,  attaches  for  th^  purcliase  jnoney  ag»inft  the 

▼endee,  and  all  persona  claioiing  as  volunieert  or  ^iik  lu^iee,  under  him. 
[3.]  Tbe  ▼endor't  lien  appltiEts  to  lands,  the  title  to  wUch  has  been  transfcrrMlbj  i 
tSUm  of  law,  under  our  rail  road  and  Other Vsocperation  chartera^  aa  well  na  U  % 
tary  aalea,  by  the  party  himself. 
f^  Then  is  no  fixed  rule  as  to  what  amounts  to  a  waiver;  each  case  «iust  be  deter 

.   mined  by  its  own  circumstances. 
m  Even  the  taking  of  security  for  the  purchase  money,  is  not  eonclnsiire  erideact 
*    'ibat  the  lien  is  waived. 
f^f  The  teddor's  Ken  isWt  extinguished  by  the  aceeptance  of  the  ceMlficatB  of '4e|PMk 
^if  the  cashier  of  the  coq>oration,  for  the  valjiation  of  hia  land  aa  asteeaed  by  lk0 
.commissioners ;  provided  the  money  is  not  paid  when  celled  ibr,  owing  to  tiio 
insolvency  of  tbe  company. 
plyX  decree  in  equity,  for  the  sale  of  the  land,  is  (ke  proper  reqtiedy  to  enfim:«B  tfce  Uaa. 

In  Equity.     Bill  to  enforce  vendor's  lien.     Tried  befbrp  Jadg« 
Fl-otd.    In  Fibb  Superior  Court.     May  T«rm,  1847. 

'  The  facts  and  circumstances  of  tbe  case,  and  the  error  aitaigiied, 
are  fiiHy  stated  in  the  opinion  delivered  by  the  Supreme  CoMi  ta 
ifdiich  the  reader  is  refeiTed. 

His  Honour,  Judge  N»bet,  having  been  of  cowimI  bel^w,  give' 
no  opinion. 

Jom  J.  OfiESHAir,  for  th^  plaintiff  in  error. 

▲  fMdor  9f  real  estate  has  a  lien  upoAt  foF  tb^  «aKGM&^ 
▼OL.  ni.  43 
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dhase'nloti^y.  unless  t!ie  circumstances  of  the  case  show  an  mteticieil 
ziot  to  reseHe  tHd  lieti,  or  unleds  separate  and  independent  seen* 
rity  be  taken. 

Taking  the  bond  or  note  of  the  purchaser  dotes  not  wuTe  the 
lien,  MackretJt^  vs.  Si/mmons,  15  Vesey  R.  330;  Nairn  vs.  Proum^ 
6  id,  752  ;  Stafford  vs.  Van  Rensselaer,  9  Cowen  IL  316 ;  Garson  vi. 
Gre«i,  1  Johns.  Ck,  R,  308 ;  Hughes  vb.  Kearney,  1  Sck.  i^  LeJr.IL 
132;  Gihhons  vs.  Baddall,  2  Eq.  Cos.  ahf. 682;  Goppin  vs.iJoppin^ 
2  P.  Wilms.  R.  291 ;  Broum  vs.  Gilman,  A  WheaL  R.  255 ;  Deibk 
vs.  Barwiek,  1  ^/acyf/  R.  339;  Cole  y8.  Scott,  2  Wash.  R.  141; 
atan^Efi  i6U  $o  482;  i&.  544  eo  549. . 

McDonald,  and  Poe  &  Nisbet,  for  the  defendant  in  error. 

Private  property. not  to  be  takesi  fbr  pnbliciiBe  withevt  joit 
compensation.     Prince  90Q.  ' 

In  thiscasp  tfie  money  was  tendered  to  the  complainant,  and  ha 
r^ijii^d  to  $Lcpept  it  . 

-  T^aC  the  tender  was  sufficient,  see  Norris'  Peake  431,  422;  8 
Johns.  R.  474. 

'  The  acceptance  of  the  certificate  of  deposit  was  paytnentundar 
the  circumstances  of  this  case. 

But  if  it  was  not,  the  tender 'previously  ;nade  and  the  refusal, 
netted  the  ptopeity  in  the  defendant,  and  the  defendant  had  # 
fiffht  to  convey.     Prince  316. 

The  defendant  having  a  right  to  convey,  the  sale,  under  ttie 
jecrejo  gf  the  court  of  chancery,  vested  the  same  titl^  in  the  pur- 
chaser that  he  would  have  received  had  he  taken  the  conveyance 
direct* from  th(f  Monroe  Rail  Road  Company.. 

By  the  refusal  of  the  .money  v^hen  tendered,  Mims  lost  hit  lien 
on  the  land,  and  only  held  a  demand  against  the  Monroe  Rail  Road 
^i|dwBaBkingCopipany,for  the  amount  of  the  assessment,  and  wtf 
sadutted  to  a>footing.  witk  the  general  cfc^ditors  of  the  companfi 
18  Johns.  R.  110. 

Bff  ^  CWf.-— LuMPUN,  J.,  delivering  die  opiniob. 

In. 1833,  the  legislature  of  Georgia  incorporated  the  Monroe 
Rail  Road  Company,  with  the  following  clause  in  their  daalfft 
section  10 : 
''^  In'aD  or  t^j  case  oAa&es,  where  land  or  private  righlsrof  way 
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m&y  be  required  by  said  compauy,  for  tlie  uses  aforesaid,'^  [meaoiog 
tKe  construction  of  the  road,]  "  and  the  same  cannot;  for  want  gf 
agreement  betweeti  the  parties  as  to  price,  or  for  any  other  cause, 
be  purchased  from  the  owner  or  owners  thereof,  the  frame  may  be 
ttlraa^at  a  valuati(>D,  tb  be  made  by  commissioners  or  a  m^iity  g£ 
tbem»  to  be  appointed  by  the  Superior  Qourt  of  the  county  whexa 
Am  land  or  right  of  way  may  be  situated;  and  the  s^id  comn^issioo- 
en»  before  they  act,  shall  severally  take  an  oath  before  some  justiciiP 
ef  the  peace,  faithfully  and  impartially  U)  discharge  the  duties 
fWgned  tbem.  Jn  making  said  valuation,  the  said  congtmissioneuns 
•balitake  into  consideration  the  loss.pr  damage  which,  may  occ|ir 
t*.die  owner  or  owners,  in  consequence  of  the  laod  being  taken  or 
Ibe  rightof  way  obstructed,  and  also  the<  benefit  and  advantage  that 
)ie,  the  lar  they  may  reqeive  from  the  establisl^ment  of  said  rail  road, 
and  skall  state  particularly  the  nature  and  amount  of  each ;  and  the 
exoese  df  loss  or  damage,  oyer  and  above  the  benefit  and  advantage, 
■h^ll  form  the  medsure  of  valuation  of  said  land  pr  tight  qf-  way. 
The  proceedings  of  said  compiissioners,  accompanied  with  a  fuU 
deectiption  and  plat  of  i^id  land,  shall  be  returned  under  the  hands 
and  seals  o£  said  commissionei*s,  or  a  majority  qf  ^lem^  to  the  comt 
vbance  said  commission  issued,  there  to  remain  on  re<;ord ;  and 
Ibe  lands  or  right  of  w^y,*  s^all  vest  in  said  company  in  fee  sin^ple, 
as  soon  as  the  valuation  thereof  may  be  paid,  or,  when  retuL^ed,  may 
be  tendered.".  Prince  316.  Meaning  of  course,  when  tendered 
may  be  reused. 

By  an.  amendment  to  the  chartei^  passed  in  December^  1835, 
and  acoept»d  by  the  company,  it  is  provided,  section  2  :  *'  In  ^ 
cases  wjiere  by  the  lOtli  section  of  the  original  act,,  a  valuation 
vaay  hhre  been  made,  or  shall  hereafter  be  made,  of  land  through 
wbicKJtbe  rail-road  passes,  by  the  commissionera,  that  either  party 
may  bare. the  right  of  appeal  to- a  special  jury,  at  the  ensuipg  term 
o#  tiw  Superior  court ;  Provided^  that  the  progress  of  said  road 
•ban  not  be  arrested  by  said  appeal ;  and  provide  further,  tha^ 
•aid  tMmpaay  shall  give  security  tp  the  pyarty^  foi:  the  payment  gf 
•M  damages  that  may  be  assessed  by  the  special  jury."  frim;^ 
3i5,  246.  All  ef  our  rail  road  charters  contain  a  provision  similar 
tt»  Mn  i  aad  it  is  inserted  here  to  show  the  oft  declared  opinion  of 
the  legislature,  that  the  8th  amendment  to  the  constitution  of  the 
Umfted  States,  wbich.  declares  that,  *'  in  suits  at  common  law,  where 
lbs  filHA  in  controversy  shall  exceed  twenty  dollar^  the  .r|^  .aC^ 
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irimihy  jury  mTi/iU  be  preserved,**  applied  to  tbe  States  tend  the  State 
tourts,  as  well  as  to  Congress  and  the  National  cotirts. 

In  1836,  the  Monroe  rail  road  company,  having  entered  tipen 
die  work  of  constructing  their  road,  and  not  being  able  to  agree 
with  Mitns,  through  whose  land  it  passed,  as  to  the  right  of  way, 
applied  to  the  Superior  court  of  Bibb  county  to  appoiet  couhdu- 
'sioiiefB  to  value  the  hind  of  Min^,  in  terms  of  their  charter.  TMi 
W88  done,  and  the  commissioners  made  two  severd  assessmeBti, 
one  for  tH)e  sum  of  $1,482  10,  and  the  other  for  $175  00 ;  noappell 
Was  entered  by  either  p.arty.  The  amount  of  the  assessment  wte 
^ndered  to  Mims,  in  gold;  by  Peter  Solomon,  the  cashier  of  tkH 
compeny,  and  reftised.  Tbe  company,  on  the .  15th  of  Febraiiy, 
1^40,  placed  in  the  hands  of  Henry  G.  Ross,  the  clerk  of  tlii 
Superior  court  of  Bibb  county,  ^an  instrument  tb  this  effect : 

**  ^foNROE  Rail  Road  ^  Banking  Co,  ) 
mcdn,  FtVy.  15,  1840;      * 

••  This  is  to  certify,  that.H.  G.  Ross,  Esq.,  clerk  of  the-Sopc 
Court  of  Bibb  'County,  has  deposited  in  thh  b&i)k,  for  the 
ineit  of  damages  by  the  comroisstonera,  over  the  land  of  Needhnl 
Ikfims,  through  which  the  rail  road  passes,  fourteen  hondred  and 
eighty-two.dol1ar8  and  ten  cents;  also,  an  additional  sum  of  otiefana^ 
dred'  ^nd  seventy-five  dollars,  for  a  second  assessment ;  eadi  m 
current  funds^  which  shall  be  paid  to  his  order  hereon. 
(Signed) 

Jeremiah  Leak,  GaMer,  * 

[Indersed.]  '^I  indorse  this  certificate  to  N.  Mims,  wkboet 
Tecourse.  •  .  H.  G.  Ross,  XJttrk/' 

Ross  testified  that  this  certificate  was  placed  in  his  handte  Vythe 
cashier  of  the  company ;  that  no  money  ever  came  into  his  hapdi, 
i&or  was  any  deposited  by  him  in  th6  bank  cf  said  coinpany ;  that 
tbe  company  was  in  good  credit  when  this  certificate  was  place! 
bi  hts  possession  ;  that  he  notified  Mims  that  he  held  this  certificiMy 
end  tfiat  he  tnight  get  his  money;  other  depositors  got  thehv; 
Mims  had  brought  actions  bf  trespass  ageinst  Timothy  Matthewt 
and  Robert  Redding,  the  contractors  under  said  company,  and  SA 
'  ifig  to  recover,  ho  was  compelled  tb  receive  the  certificate  ofdepoot 
Ross  further  stated;  that  at  the  time  the  certificate  was  turned  ever 
to  Mims,  the  Company  was  utterly  and  tiotofioosly  insolvent 

The  Monroe  Rail  Road,  ^ith  its  ecfiiipments,  was  noUt  nnder  t 
deeree  in  chancery  for  the  benefit  of  all  concerned,  end  pnrnhQiwi 
by  the  Macon  &  Western  Rail  Road  Company.    It  wee  edsiitted 
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tfaac  MiraB  was  ne  party  to  the  bill  under  which  this  sale*  took 
place.  It  was  in  proof,  that  notice  was  given  on  the  day  and  at 
dM  place  6f  sale^  by  tha  agent  of  Mims,  that  he  should  assert  his 
Kav  cm  llw  land  seized  by  the  company,  for  the  amount  of  the. 
^ilaatioii  assessed  by  the  coifamissioners.     Moreover,  it  was  in  ^ri** 

B,  tkaC  before  filing  his  bill  he  had  demanded  payniiBnt  of  aaid 
;  at  tile  office  of  the  Macon  &  Western  Rail  RoadCompany, 

li«  «p<M  consultation  and  taking  time  to  consider,  they  refused 
•Dpay. 

Mina  «ew  filed  hid  bill  -for  the  enforcement  of  his  lien,  praying 
that  the  land  which  he  foimerly  owned  and  occupied,  and  which 
h^A  been  setEedand  appropriated  by  the  company,  might  be  sold, 
wmd  ttM  proceeds  applied  to  the  payment  of  the  said  several  sums 
aiMsaed.by  Hke  commissioners,  with  interest  thereon. 
'  Tke  cawae  was  submitted  to  the  jury,  under  the  instructions  of  his 
liQiiioiir,  Judge  Floyd,  who  charged,  *'  That  the  act  of  the  legisla- 
I  Mtoaperatiiig  the  Mon«oe  Rail  Road  &  'Banking  Compaipy, 

I  provides  for  the  accessing  of  the  damages  for  the  right  of 
fyCraated  a  remedy,  and  did  not  take  away-  the  common  If^ 
retDedj-  by  trespass  or  ejectment ;  that  the  plaintiff  in  eiTor  had 
Vimtmnmif  as  at  common  law,  for  the<]aroagcs  dgne  te  his  premises, 
ifjdw  passage  of  the  Monroe  Rail  Road  through  theth.  That  tke 
tender  of  the  amount  of  the  assessment  made  during  the  pending 
ef  die  aetions  of  trespass  against  the  contractors  on  the  Monroe 
■ail  fleaid,  did  not  vest  the  title  to  the  land  of  the  plaintiff  in  error, 
hi  the  Moaroe  Rail  Road  Company,  under  that  clause. of  the  con* 
alkuliiMi  Cff  the  United  States  which  declares,  that  *  private  property 
ahall  aet  be  taken  for  public  use.  without  just  compensation ;'  and 
tfni  tlia  plasatiff  in  the  actions  of  trespass  ought  to  have  recovered. 
That  the  plaintiff  in  error,  if  hh  failed  to  recover  in  his  actions  of 
at6apaaa»  ar  if  he  chose  to  abandon  them  and  trust  the  assessment 
rfl^li  ttgbt  of  way  as  a  sale,  would  have  a  lien  on  the  land  which 
kas  bean  taken  fron  him  by  the  Rail  Road  Compaay  ;  but  that  by 
B^eMTiiig  4»  certificate  of  deposit  in  this  case,  be  had  ^waived  his 
Mefet  m^  cevld  not  recover  in  this  prooeeding&  The  Court  beiow 
ikmk  inaCrvcled  t^  jury  to  decree  in  fhvoor  of  the  defendant,  because 
fkm  iiHiniiaiiiniit  had  Do  lien  on  .the  land,  as.  against  the  Monroe 
Kml  Road -Company;  and  the  jury  decreed  accordingly. 

To  whrah  eharge  and  ini^ruction  of  the  Court  below,  the  plaintiff 
|»  emr,  bj  his  aeunsel,  excepted.  .   . 

'  the. Court  upon  a  aolitary  point,  wiH  diapoaa  f' 
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this  case;  and  that  is,  whether  the  acceptance  by  Mims  o^lfae  €tm 
tificate  oP  deposit  was  a  waiver  of  his  equitably  lien.,.  :\ 

[•U]  Before  I  proceed  to  deliver  the  judgment  of  the  Couitkupoa 
that  question,it  may  not  be  amiss  to  state liriefly  its  views  upon  sodM 
of  the  other  topics  involved  in  this  charge.  Our  Stale  is  peihapt 
second  to  none  in  the  Union  in  her  magnificent  eystetai  of  rail  roafte; 
Borany  of  them  are  completed,  some  are  in  a  pfrocess  of  teo»tr«flliM| 
and'others  Are  about  to  be  undertaken.  Icis  due  to Jaadhpid— i ■• 
less  than  stockholders,  to  citizens  as  well  as  to  corporations,  tkit 
there  should  be  noVonfusion,  uncertainty,  or  misappreheiiBiott  ai  to 
their  respective  rights  and  remedies.  '  •  - . 

We  hold)  then,  that  the  legislature,  upon  the  futidaneotal  pH» 
cifHes  of  all  governments,  and  in  the  exercise  of  the  power  of  te 
eminent  domain  of  the  State,  may  appropriate  private  profefif^ 
real  or  personal,  to  public  wes,  upoa  just  compensalian  t*  |he 
owner.  ,v      ,. 

That  it  belongs  to  the  legislature,  as  ■  the  immediate  'SBd.^iieil 
representatives  of  the  aggregate  body  of  the  people,  to^eleitekit 
what  objects  are  or  are  not  of  such  public  impottance,  as  io  justify 
them  in  thus  interfering  with  the  rights  of  private  property^ 

That  this  right  of  eminent  domain,  may  be  exercised  either 
dttectly  by  the  agents  of  the  government,  or  tlirough  the  vieditttt 
(tf  corporate  bodies,  or  by  means  of  individual  eat^rpi^. 

Th&t  agents,  surveyors,  engineers,  &c.,of  railroads,  caiiaK 
turnpikes  and  bridges,  authorized  to  be  constructed  aa  pujblll 
works  t>y^th^  legislature,  may  enter  upon  the  lands  of  iadrnjaall 
ferthe  purpose  of  making  examinations,  so  as  to  determine  ike. 
most  eligible  route  or  location  previously  to  acquiring  title  to  th* 
land,  or  the  assessment  and  payment  of  damogeSy^but  that  ^ttl 
compensation  must  be  made  before  the  fee  can  -vest.  * 
<-  That  whenever  just  compensation  is  made,  or  iemiemti  -aad 
i^efused,  and  all  the  condilians  -  precedent  prescribed  by  sIm  legisk* 
turd  are  performed,  the  (Constitution  is  complied ^Nriili»  aod  tlMl 
property  required  for  public  use,  may  be  lawfully  "afiprepvialsAi 
and  neither  ejectment  con  be  maintained  for  the  pren^8aa,,ait 
trespass  Against  those  agents,  whose  duty  it  is,  under  tiha  aet^to  lalii 
possession  of  the  land  and"  occupy  it  for  fib»  payposee  tkeieift 
designated..  *  •        v  ^    .• 

And  farther  than  this  we<  are  not  willing- atpreseiittefa»  We 
are  not  prepared  to  admit,  that  previous  to  maklag  jqa  eana* 
p^nsatien^  or  a  tender  a.i^  xefiiaal^'tbe  rigbt  .dam  Im  eeabovl  to 
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tateexclnsive  poMession  of  the  Knd  of  another,  atid  use  it  for  the 
epustmction  of  raif  ways,  and  other  public  works,  or  to  hold  an  act 
constitutional,  which  authorizes  private  property  to  be -taken  for  the 
{public  iMis,  although  it  entirely  omitted  to  "^provide  any  mode  of 
swkkig  jatt  compensation.  Such  is  our  respect  for  the  inviola- 
biUty  of  private  property,  that  we  must  be  convinced  beyond  a 
fbaaoaable  doubt,  before  we  would  consent  to  have  it  taken  for  any 
of  the  purposes  herein  contemplated,  unless  just  indemnity  be 
•flbtiled.  AH  civilized  nations  admit  that  an  individual  whose 
property  is  thus  wrested  from  him  against  his  will,  must  be  ftuita- 
Uyremunerated..  'Grotius  De,  Jut,  B,  Sf  P.,  b.  8,  ch,  14,  sec.  7 ; 
PfifaUhr/De.  Jur.  Not,  e^  Gent,,  b.  8,  cA.  5,  sec,  7;  Bynkershoeh^ 
QtuBest.  Jm.  Pub.  b,  2,  ck,  15. 

•  "  The  laws  of  England,"  says  Blackstone,  "  are  therefore,  i» 
point  of  honour  and  justice,  extremely  watchful  in  ascertaining 
wmi  protecting  this  right,  (right  of  personal  property.)  Upon  tkia 
)>rincipley  the  great  charter  has  declared,  that  i)o  freeman  shall  be 
iiiioiw^d  or  divested  of  his  freehold  or  of  his  liberties  or  free 
dktotnsy  but  by  the  judgment  of  hb  peers  or  by  the  law  of  the 

•.*^6o  great,  moreover,"  continues  the  great  commentator,  **  is 
te  i^ard  of  the  law  for  private  property,  that  it  will  not  author- 
ise tlie  least  -violation  of  it ;  no,  not  even  for  the  general  good  of 
tiM  whole  community.  If  a  new  road,  for  instance,  were  to  be 
Irtade  through. the  grounds  of  a  private  peraon,  it  might,  perhaps, 
he.  extensively  beneficial  to  the  public ;  but  the  law  permits  no 
BVi  -or  set  of  men  to  do  this  without  consent  of  the  owner  of  the 
land.  In  vain  may  it  be  urged  that  the  good  of  the  individual 
e«ght  4o  yield  ta that  of  the  community,  for  it  would  be  dahgerotia 
toelklW  any  private  man  or  even  any  public  tribuml,to  be  the 
jiodge  of  this  common  good,  and  to  decide  whether  it  be  expedi- 
•«t  or  na  Besides,  the  public  good  is  in  nothing  more  essentially 
iliierMCed,tha%in  the  protection  of  every  individuars  private  rightSt 
aa  Bodelled  by  the  municipal  law.  In  this  and  similar  cases,  the  leg- 
ialatave  alone  can  and  indeed  frequently  does  interpose,  and  compel 
Atf  iDdiTidoal  to  acquiesce.  But  how  does  it  interpose  and  compel  ? 
JJbC  by  nhsohady  stripping  the  subject  of  his  property  in  tin  atbitrarf 
manner,  ^ut  by  giving  iim  a  fiU  indemnification  and  equivalent  for 
«W  i^wry  tkereby  sustained.  The  public  is  now  considered  as  am 
imiipidmal,  trea^ng  with  an  individual,  for  an  exchange.  All  tkafc^ 
lit  MUUHm  Jbw,  u  to  oblige  the  owner  to  alicnoU  Kit  poMCimMi 
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for  a  recuonohle  prke ;  and  even  this  is  an  exertUm  of  power 
the  legislature  indulges  with  cautiaUf.and  tohiek nothing  bsU  tke  Ugi^ 
lapure  can  perform,'*  •  1  Black,  Com.  139. 

I  leave  it  to  others  to  say  how  far  these  jusC  vojk  nobl6  aemii 
were  practically  maintained  by  Lord  Kenyon  and  Mtw  Ji 
Bttller,  in  the  caae  of  the  Governor  and  Company  of  the.  Brkah 
Cast  Plate  Manufactory,  agaii&st  Meredith  and  otben>  4  JDnim  4r 
EtistR.il,  .  .       , 

'*  But  what/'  says  Chancellor  Kent,  in  treating  of- the  saciuJBMi 
of  private  property, "  is  of  higher  authority,  and  is  abfiplcit^j  deo* 
sive^of  the  sense  of  the  people  of  this  country,  it  it  made  a  part 
of  the  constitution  of  the  United  States,  that  piivate  property  sImI 
not  be  taken  for  public  use  without  just  coropeniatioo.  I  ltd 
-myself  therefore,  not  only  authorized,  but  bound,  to  conMsde  tbal 
a  provision  for  compensation  is  an  indispensable  attendant  on  the 
duiB  and  constitutional  exercise  of  the  power  ef  depriving  an  iadip 
vidnal  of  his  property." 

.  Shall  it  be  said,  that  this  fifth  article  of  the  amendoMnta  of  the 
constitution  of  the  United  States,  like  th^  other  nine,  relates  to  tfc 
powera  of  the  national  govei-nment,  and  was  intended  as  areetniil 
on  that  government  ?  Ad  mit  it,  and  still,  as  we  endeavc^ired  to  skew 
in  Ha,tokins  H.  Nunn  vs.  The  State  of  Georgia,  1  KeUjf  R.  243,  the 
"aH  important  and  ej^ential  doctrines"  contained  in  these  tenamedl* 
tDent8,fire  in  no  wise  weakened.  They  are,  in  the  emphaticlaagaage 
of  Chief  Justice  Spencer,  in  Bra^shaw  vs.  Rodgers,20  Johns*  R*  VOf^ 
"great  and  fundamental  principles  of  govemmetit;  and  any  law 
violating  them,  must  be  deemed  a  nullity,  as  it  is  against  i 
right  and  justice." 

If  we  are  right,  then,  in  the  principles  already  laid  dewi,  I 
tender  on  the  part  of  the  company,  of  the  compensation 
by  the  commissioners,  transferred  the  right  to  the  use  and  oeca- 
pation  of  the  land,  from  Mims  to  the  company  >  and  they  bsd  ths 
pother  lawfully  to  enter  upon  the  same  for  the  constractiofi  9mi 
maintenance  of  their  road  and  the  appurtenances  thereto, 
it-was  a  sale  effected  by  operation  of  laW.  But,  while  the  1 
worked  a  transfer  of  the  title  under  the  charter,  it  waa^no-pa}^ 
ment  of  the  purchase  money.  To  have  operated  aa  an  ezlw- 
guishment  of  the  debt,  it  was  not  enougl^  for  the  oonipaaj  Is 
plead  the  tender  and  refusal,  with  uncore  prei,  bat  they  nrast  IBii* 
wise  plead  tout  temps  prist ;  not  only  that  they  once  oiiS^tti  tepsgr» 
but  that  they  havo  been  aX  «^U  times  &om  the  time  of  Ihi  I 
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and  are  still  ready  to  pay.    6  Bac.  Abr.  464 ;  Sdk.  R.  623 ;  Lard 
Raym.  R.  254. 

It  has  been  urged  in  argument,  tbat  Mims  is  bound  by  tha 
decree  in  chancery  ordering  a  sale  of  this  road.  Had  be  stood  by, 
and  acquiesced  by  his  silence  in  this  sale,  his  conduct  might  have 
been  construed  into  an  assent  on  bis  part,  at  any  rate  as  against 
a  homa  fide  purchaser ;  on  the  contrary,  he  was  no  party  to  the 
decree,  and  on  the  day  of  sale  gave  express  notice,  through  his 
agent,  of  his  intention  to  assert  his  lien  for  the  amount  of  the 
assessment.  The  Macon  &  Western  Rail  Road  Company  took 
the  property,  therefore,  cum  onere. 

Having  disentangled  the  case,  then,  of  every  thing  foreign  to 
the  true  issue,  we  proceed  to  examine,  first,  what  is  meant  by  the 
vendor's  lien  1  Secondly,  whether  it  attaches  on  this  property  1 
Thirdly,  whether  it  has  been  waived  by  Mims  1  And  if  not,  whether, 
in  the  last  place,  he  has  adopted  the  rightfhl  remedy  to  enforce  iti 

1.  As  to  the  nature  of  this  lien.  The  doctrine  is,  that  the  1 2.] 
vendor  of  land  has  a  lien  on  the  land  for  the  amount  of  the  pur- 
chase money,  not  only  against  the  vendee  himself  and  his  heirs  and 
other  privies  in  estate,  but  also  against  all  sabsequent  purchasers 
Having  notice  that  the  purchase  money  remains  unpaid.  To  the 
extent  of  the  lien,  the  vendee  becomes  a  trustee  for  the  vendor 
and  his  heirs ;  and  all  other  persons  claiming  under  them  with 
auch  notice,  are  treated  as  in  the  same  predicament.  This  lien 
of  the  vendor  of  real  estate  for  the  purchase  money,  attaches 
to  the  estate,  whether  it  be  actually  conveyed  or  only  contracted 
to  be  conveyed.  It  attaches  to  the  estate  as  a  trust,  and  is  wholly 
independent  of  any  possession  on  the  part  of  the  vendor.  Where 
the  conveyance  is  made  prematurely,  before  money  paid,  the 
money  is  considered  as  a  lien  on  the  estate  in  the  hands  of  the 
vendee. 

It  has  been  often  objected  that  the  .creation  of  such  a  trust  by 
courts  of  equity,  is  a  contravention  of  the  policy  of  the  Statute  of 
Frauds.  It  is  not,  perhaps,  so  strong  a  case  as  that  of  a  mortgage 
implied  by  a  deposit  of  the  title  deeds  of  real  estate,  which  seems 
directly  against  the  policy  of  .the  statute,  but  which  nevertheless 
has  b^n  unhesitatingly  sustained.  But  whatever  may  be  the 
original  force  of  such  an  objection,  the  doctrine  is  now  too  firmly 
eptabliahed  to  be  shaken  by  any  mere  theoretical  doubts. 

The  principles  upon  which  courts  of  equity  have  proceeded  in. 
eataUishing  this  lien  in  the  nature  of  a  trust,  is,  that  a  paxaoa  "W^ 
VOL.  in.  44 


348  SUPREME  COURT  OF  GEORGIA. 

Mima  vs.  Macon  6l  Western  R.  R.  Co. 

has  gotten  the  estate  of  another,  ought  not  in  conscience,  as  between 
them,  to  be  allowed  to  keep  it  and  not  to  pay  the  full  consideratioii 
money.  A  third  person,  having  full  knoteiedge  that  the  estate  hoe 
been  so  obtained,  ought  not  to  be  permitted  to  keep  it  without  making 
such  payment ;  it  attaches  to  him  t^so  €u  a  matter  of  conscience  and 
dMty,  It  would  othenoise  happen  that  the  vendee  might  put  another 
person  into  a  predicament  better  than  his  own,  with  full  notice  of  aU 
thejact^,  2  Story  Eq.sec,  1217,  etseq.  Sf  notes. 
[3.]  2.  It  is  unnecessary  to  add  any  thing  further,  as  to  the  origin 
and  extent  of  this  lien  ;  and  no  reason  occurs  to  us  why  it  should 
not  apply  equally  to  a  forced  sale  under  the  law,  as  to  a  voluntary 
'  conveyance  by  the  party  himself.  Indeed,  the  reason  is  stronger 
for  maintaining  it  in  the  former  case  than  in  the  latter.  In  volun- 
tary sales,  the  vendor  might  perhaps  be  left  to  suffer  the  conse- 
quences of  his  own  want  of  caution  without  just  ground  of 
complaint.  But  this  cannot  be  affirmed,  where  he  is  deprived  of 
his  property  against  his  will  by  the  strong  arm  of  the  law,  under 
the  stem  plea  of  State  necessity. 

[4.]  3.  Was  the  acceptance  by  Mims  of  the  certificate  of  deposit, 
a  waiver  of  his  lien  I  And  if  so,  upon  what  principle  1  seeing  that 
the  purchase  money  remains  unpaid.  There  can  be  no  general 
rule  as  to  what  shall  be  deemed  sufficient  to  repel  or  displace  the 
lien,  9r  to  amount  to  a  waiver  of  it.  Each  case  must  be  determined 
by  its  own  circumstances.  Generally  speaking,  the  lien  of  the 
vendor  exists,  and  the  burden  of  proof  is  on  the  purchaser,  td 
establish,  that,  in  the  particular  case,  it  has  been  displaced  or 
waived  by  the  party.  If,  under  all  the  circumstances,  it  remaini 
in  doubt,  then  the  lien  attaches.     2  Story  Eq.  sec,  1224. 

By  the  Roman  law,  from  which  this  doctrine  was  imported  into 
the  equity  juiisprudence  of  England,  the  taking  of  a  security  for 
the  payment  of  the  purchase  money,  was  a  positive  waiver  of  the 
lien ;  and  such  was  the  tenor  of  the  early  adjudications  npoo 
this  subject.  And  it  has  been  regretted  that  a  rule  so  plain  shouU 
have  ever  been  departed  from.  Such  it  seems^  however,  is  not 
the  doctrine  as  settled,  or  rather,  perhaps,  I  might  say,  as  tcmettled 
[5.]  by  the  more  modern  cases.  The  taking  even  of  other  and 
distinct  security,  is  now  held  not  as  conclusive  of  the  waiver,  hot 
at  most  no  more  than  a  presumption  of  an  intentional  waiver,  i 
Story  Eq.  sec.  1226  ;  Mackreth  vs.  Symmons,  15  Vesey  /{.  330,331, 
342 ;  Saunders  vs.  Ledie,  1  Ball  ^  BeaU.  R.  614,  516. 
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The  taking  a  mortgage  on  anotljer  estate,  or  of  a  pledge  of 
otbef  property,  or  of  bifis  of  exchange  drawn  on  and  accepted  by 
a  third  person,'  or  by  thfe  purchaser  and  a  third  person,  have  been 
deeihed  not  to  be  a  waiver  of  the  lien,  but  to  be  merely  a  mode  of 
payment ;  and  it  ha%  been  laid  down  as  clear  doctrine,  that  in  gen- 
eral where  a  Mil,  note  or  bond,  is  given  for  the  whole  or  a  part 
of  the  purchase  money,  the  vendor  does  not  lose  his  lien  for  M 
unich  of  the  purchase  money  as  remains  Unpaid,  even  though  it  is 
secured  to  be  paid  at  a  future  day,  or  not  iintil  after  the  death  of 
the  purchaser.  2  Starry  Eq.  sec,  1226,  and  notes, 
*  The  rule  in  New  York  is  to  sustain  the  implied  Ken  whenever 
the  vendor  has  taken  the  more  persona!  security  of  the  purchaser 
enly ;  and  to  consid'er  any  bond,  irote  or  covenant,  given  by  the 
rendee  alone,  as  intended  only  to  countervail  the  receipt  of  the 
purchase  money  contained  in  the  'deed,  or  to  show  the  time  afid 
manner  ID  which  the  payment  is  to  tie  teade  ;  unless  there  is  an 
express  agreement  between  the  parties  to  waive  the  equitable  lien, 
and  on  the  other  hand  to  consider  the  lien  as  waivjed,  whenevec 
any  security  is  taken,  on  therland  or  otherwise,  for  the  whole  or  any 
part  of  the  purchase  money,  unless  there  is  an  express  agreement 
that  the  equitable  lien  on  the  land  shall  be  retained.   1  Paige  R,  26. 

Thb  rule  has  the  advantage'of  simplicity,  bein;^  easily  under- 
stood ;  and  would  seem  to  be  supported  in  the  main  by  (he 
Americ'lm  authoritiei^  as  wxAl  as  the  English  decisions,  before  the 
Revolution. 

Tested  by  either  of  these  rules,  we  do  not  perceive  upon  [tf.J 
what  principle  it  (;an.be  insisted,  that  the  acceptance  by  Mims  ef 
the  certificate  of  deposit  was  a  waiver  of  his  lien.  Is  the  case  any 
Btrongerthan  if  heliad  taken  the  note  of  the  c6mpany  at  the  time 
for  the  dinount  of  the  assessi^ent  1  Not  so  much  so ;  for  the  cer- 
tificate entitled  hfm  only  to  payment  in  current  bills,  whereas,  by 
holding  the  unconditional  obligMion  of  the  purchaser,^  h^  would 
have  been  entitled  tb  have  demanded  payment  in  constitutional 
coin.  But'8u{>po8o  that- he  had  taken  the  note  of  the  company^ 
and  sued  it  to  insolvency,  could  he  not  then  haVe  resorted  to  equity 
fer  the  enforcement  of  his  lien  ?  And  is  the  acceptance  by  him  of 
the  certificate  of^deposlt 'of  the  cashier  of  the  company — acknowl- 
edged  to  be  utterly  broken  at  the  time  he  received  it — any  more 
conclusive  than  the  note  and  judgment  would  have  been  %  The 
▼ery  foondatton  for  this  proceeding  is,  that  the  vendor  can  ^x\oi^ 
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mcmey  in  no  other  way.     And  yet  the  inability  of  the  conapahy 
to  pay,  b  the  very  excuse  assigned  for  ousting  him  of  his  equity. 

Had  this  cefrtificate  of  deposit  been  of  the  coin  act\i|illy  tendered, 
and  it  had  been  squandered  by  the  company,  «urely  it  Would  con- 
stitute no  bar  to  thi^  recovery.  "  But  itis  not  eren  thatf  for  it  only 
obligates  the  company  to  pay  in  current  bills,  and  not  to  accoant 
for  any  specific  defposit  > 

Again,  had  the  con^any  deposited  the  money  in  any  other  baakf 
or  in  the  hands  fi£  any  private  individual,  and  it  had  been  lost,  we 
apprehend  that  this  would  be  no  protection  when  called  on  for  it ; 
ara  they  better  off  when  they  have  wasted  it  themselves  1  Had 
Mims  accepted  a  certificate  of  deposit  elsewhere,  and  lost  the 
money  by  his  own  neglect  in  failing  to  draw  it  within  a  reaaonable 
time,  there  would  be  some  pcopriety  in  c0nte8t?ng  bis  present 
claim ;  but,  unfortunately  for  tho  company,  such  is  not  the  (act. 
The  money  tendeised  to  Miips  in  payment  for  his  laqd,  was  returoad 
to  their  own  vaultSi^  end  when  called  for,  they  confess  their  inabil* 
ity  to  respond.  Nay,  it  is  not  denied  but  that  they  were'bankrupt 
at  the  time  when  the  certificate  was  received.  Shall  Mims  ht 
punished  for  the  fault  of  the  company  1  shall  be  forfeit  ih^  price 
of  his  propeity  because  they  were  unable  to  redeem  tbeir  pledge! 
Would  not  this  land  be  unconscientiously  obtained  unless  the  oan- 
•id^ration  is  paid  1  ' 

[7;]  4-  I^  if||p.nrnrlrrl  by  the  learned  counsel  for  the  defendaiit 
in  error,  that,  provided  hts  lien  exists  Mims  has  adopted  the 
ptj^er  remedy  for  enforcing  k,  Inde^d,  we  ktiow  of  none  other 
thatjs  open  to  him.  The  title  to  his  land  has  been  Vested  in  dis 
company  by  operation  of  law.  The  .corporation  having  conpKed 
strictly  with  the  provisions  of  its  charter,  he  cannot  maintaia  tree* 
pass  or  ejectment.  A  suit  tipon  the  certificate,  it*  is  admitted, 
would  be  wholly  unavailable,  owing  to  the  insolvency  of  the  com- 
pany. He  is  consequently  wholly  remediless,  unless  equity  wiB 
interpose  for  his  relief,  by  decreeing  a  salet>f  the  property  Sur  Ac 
payment  of  the  purchase  i^on^y.  And  we  Sf  e  of  the  opinion  dial 
he  is  entitled  to  this  relief  Nor  will  this  judgment  serve  in  i^ 
least  to  impede  or  obstruct  the  great  efaterppsoi  of  which,  in  oooh 
mon  with  the  rest  of  our  fellow-citizens,  we  feel  *so  de^epredlf 
proud.  The  present  proprietors,  who  bought  with  ooticei,  aa4 
who  stand  therefore,  precisely  in  the  shoes  of  t)ieir  pradececion» 
ihe  Monroe  Rail  Road  and  banking  Company,  haTD  CftAj  to  pay 
^  to  this  citizen  the  pnce  ]^\il  .u^ on  his^roperty  by  cofnunicsioDeit 

^pointed  for  xhtl  p\iT(Q%e,M^otL  V^Kiovt  tarmu  v^^licatum,  and  all 
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Strife  and  contention  are  at  an  end.     Would  they  consent  to  hold 
ttnd  JBnjoy  it  upon  any  other  terms  ? 

The  judgment  below  must  be  reversed. 


No.  50w — Samuibl  R.  Blake,  Trustee,  Sec,  plaintifT  in  error,  r#. 
Richard  Irwin,  defendant  in.  errot. 

11.]  Bj^hid  nii triage  settlementi  the  property  of  the  intended  wife  wni  rested  in  tnu- 
•iBflai  to  be  held  in<rwU  for  the  ate  of  the  husbajid  during  his  life ;  be  was  to  hare 
the  eatire  iMsseHsion,  t^nd  to  exercise  reasonable  ownership  over  the  same,  Mid  to 
•Iter  and  chun^  the  same  by  and  with  the  consent  uf  the  trustees,  and  p^Bvided, 
it  waa  fot  the  benefit  and  advantage  of  the  truii  eHaie :  if  the  wife  sunrived  the 
hmb— d,  then  she  was  to  have  the  entire  oae  during  her  natural  Ufe,  with  the  power 
of  dispoaing  of  the  one  half  t|iereof  by  will ;  in  the  event  of  o&priog  between 
them,  the  whole  estate  to  vest  in  said  child  or  children ;  the  trusteei  to  have  the 
right  at  any  time  to  rc-eettle  the  propcrt^i  with  the  consent  of  both  husbAnd  and 
wife ;  and  several  years  after,  this  was  done,  so  fiir  as  to  allow  the  wife  the  right 
to  4npoM  of  a  moiety  of  said  estate,  in  any  event.  At  ths4lAth  of  the  husband, 
bs  surviving  his  wife,  and  thtfre  being  no  oflspring,  the  truaMVcease,  and  iUe  legal 
to  onita  with  the  eqvUabte  estate,  and  detecnd  to  the  heirs  at  law  of  the  husband : 
Held^  that  the  legal  liffe  remained  in  the  trusteea,  and  that  tlie  equitable  inlBl^t 
.  of  tlio  husband  in  the  paoperty,  was  not  liable  to  b^  seised  and  sold  -by  the  sheriff 
WMier  an  executk>n  at  law,  and  that  the  proper  remedy  for  the  creditors  was  in  a 
conn  of  equity. 

FL  Fm.  and  claim  of  the  property  levied. '  Xned  before  Judge 
Flotd.    In'Bibb  Superior  Court.    MaJ  Term,  1847. 

For  the  facts  of  the  case  and  the  errors  assigned^  the  reader  is 
•referred  to  the  opinion  delivered  by  the  Supreme  Court 

}f  lOET,  J.,  having  been  origiaaHy  of  counsel  in  the  Court  below, 
gave  no  opinion.  ^ 

8.  T.  Baii.it,  for  the  jJaintitT  in  error. 

Fob  fe  NisuT  and  C.  J.  McDonald,  for  defenaTOlm'toKSK* 
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Mr.  Bailky  opened  the  case  for  the  plaintiff  in, error,  read  tho. 
record,  and  submitted  his  authoritios ;  fur  which  see  his  argument. 

poE  &  NisBET,  for  the  defendant  in  error. 

Edmund  Blake,  the  above  plaintiff,  in  the  year  1838,  intermarried 
with  Mrs.  Eleanor  Harris ;  but  before  doing  so,  entered  into  a 
mamage  settlement  with  his  intended  wife  and  Samuel  R.  Blake 
and  N.  H.  Beall,  trustees,  by  which  settlement,  among  other  things, 
a  life  estate  in  all  the  property  of  the  said  Eleanor  was  secured  to 
said  Edmund  Blake. 

Judgments  were  afterwards  rendered  in  favour  of  said  defend- 
ant in  error,  against  the  said  Edmund,  and  the  execution  therecm 
levied  upon  said  life  estate,,  when  a  claim,  was  interposed  by  the 
trustees  in  said  deed  of  settlement;  founded  upon  the  following 
grounds,  vjz :  •  " 

1.  That  Che  property  was'  not  subject  to  the  debts  of  £  jmaod 
Blake.  •  . 

2.  That  if  subject  a(  all,  only  so  in  a  court  of  efjuity. 

The  Court  held  that  the  property  was  subject  to  levy  and  sale  it 
law,  and  to  this  decision  the  plaintiff  in  error  excepts,  &c. 

"We  shall  examine  both  these  grounds  in  one  view,  and  reply, 
that  the  interest  sought  to  be  subjected,  is  not  the  interest  of  the 
toifet  having  a  separate  estate  secured  to  Tier  through  the  interren-  ' 
tion  of  trustees,  but  it  is  tho  life  estate  of  tlie  husband,  which  has 
been  left  out  of  the  settlement  to  the  wife,  the  eSect  of  the  ifettle* 
ment  being  to  limit  the  marital  rights  of  tho  hysband  to  a  life 
estate,  instead  of  a  fee,  which  would  have  accrued  to  the  husband, 
had  there  been  no  settlement.  The  t)bject  of  the  settlement,  as 
expressed  in  the  trust  deed,  is  to  make  a  provision  for  the  intended 
wife,  in  the  event  she^hould  outlive  her  husband ;  but  should  falB 
outlive  her,  then  the  fee  should  be  his. 

In  this  view  of  the  case,  this  It/e  estate  of  the  husband  is  cleariy 
a  legal  estate,  and  his,  independent  of  all  contingencies.  The  fes, 
by  the  trust  deed,  is  made  to  depend  upon  the  contingency  of  lb« 
duration  of  life,  of  the  parties  beneficially,  interested. 

But  let  us  examine  this  ground  of  eiTorin  another  point  of  view, 
and  inquire  into  'the  result,«if  there  had  been  no 'trust  \Qleed  et^ 
cuted.  .  Upon  the  marriage  being  consummated,  whose  would  be 
the  title  to  the  property  of  the  wife?  The  husband's,  assaredly. 
We  have  then  on\j  to  lef ex  to  the  -deed  of  settlement,  to  tee  that 
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it  does  not  at  all  iDterfere  with  the  marital  rights  of  the  husband 
to  the  whole  of  the  wife's  property,  during  the  life  of  the  husband. 
Of  course  then,  this  life  estate  must  be  subject  to  the  debts  of  the 
husband. 

But  we  will  present  this  argument  in  a  stronger  point  of  yiew, 
and  suppose  that  this  life  estate  in  the  negroes  levied  on,  had  been 
secured  to  the  wife,  and  that  judgments  at  law  coald  have  been 
obtained  against  the  wife,  as  they  have  and  legally  can  be  against 
the  husband,  and  that  executions  founded  upon  these  judgments 
had  been  levied  on  this  life  estate  of  the  wife :  would  not,  then,  the 
principle  established  by  Lord  Thurlow,  in  Fetliplace  vs.  Garget,  1 
Veiey  Jr.  46,  and  recognised  by  this  Court  in  Liptrot,  admW.  vs. 
Holmes,  apply  with  full  force  to  this  easel  "I  have  always  thought 
it  settled,  that  from  the  moment  in  which  a  woman  takes  personal 
property  to  her  sole  and  separate  use,  from  the  same  moment  she 
has  the  sole  and  separate  right  to  dispose  of  it.  Upon  the  cases, 
I  have  always  taken  this  ground,  that  personal  property,  the 
moment  it  can  be  enjoyed,  must  be  enjoyed  tnth  all  its  incidents." 
See  also  2  Kent  Com.  171 ;  Clancy  on  Hus.  and-  Wife,  354,  355; 
Essex  vs.  Atkins,  14  Vesei/  R.  542,  547  ;  Jacques  vs.  Methodist  Ep.  . 
Ck.  17  Johns  R.  577;  2  Story  Eq.  sec.  1388;  Sanders  on  Uses  and 
Trusts,  344,  345.  Is  it  not,  then,  one  of  the  incidents  to  the  pos- 
Mision  of  personal  property,  that  it  is  subject  to  the  debts  and 
judgments  of  the  owner.     18  Vesej/  R.  429. 

If,  then,  this  property  would  have  been  subject  at  law  to  the 
debts  of  the  wife,  had  the  life  estate  been  by  the  trust  deed  secured 
to  her,  a  fortiori,  it  is,  under  the  circumstances  of  the  case,  subject 
to  levy  and  sale  under  executions  against  the  husband.  Lewin  on 
Trusts,  77. 

Bat  why  b  it,  that  an  estate  purely  equitable,  is  not  subject  to  be 
sold  under  process  issuing  out  of  the  common  law  courts  /  Is  it 
not  solely  because  it  is  an  estate  only  recognised  by  a  court  of 
equity,  and  which  a  court  of  law  will  not  sustain  1  And  for  this 
reason,  the  courts  of  equity  in  England  have  recognised  equitable 
ehgUs^ifc. 

But  in  this  case,  the  marital  rights  of  the  plaintiff  in  error  have, 
hj  the  settlement,  been  reduced  to  a  life  estate  ;  whereas,  if  the 
settlement  had  not  been  made,  the  fee,  on  the  marriage,  would 
have  vested  in  the  husband.  In  the  case  of  Flasket  vs.  DiliUm^ 
hemm  on  TrusU,  24  Law  Lib.  270,  Lord  Dillon,  the  tenant  for  Ufia« 
had  demised  an  estate  to  trustees  for  ninety-mne  ^eiTa«\S'VA^^'^o^ 


S48  SUPREME  COURT  OF  GEORGIA. 

BUke  «t.  IrwiD.. 

80  long  live,  upon  trust,  after  discharging  certain  incumbrances,  to 
pay  himself  for  life  an  annuity  of  <£5,000,  and  subject  thereto,  upon 
certain  trusts  for  his  creditors.  A  judgment  was  afterwards  entered 
up  against  him,  and  an  elegit  sued  out,  but  (u  there  wom  no  henefieki 
interest  upon  which  the  elegit  could  operate  at  law,  the  judgment 
creditor  filed  a  bill,  &c.  But  here  there  is  a  direct  beneficial  inter- 
est secured  by  the  deed,  to  wit,  *'that  Edmund  Blake  shall  occupy, 
possess,  and  retain  possession  of  the  before-mentioned  proper^, 
and  shall  receive  and  enjoy  all  the  rents,  profits  and  emoluments 
accruing  and  arising  thei-efrom,  and  shall  exercise  all  reasonable 
acts  of  ownership  over  the  said  property." 

In  the  case  of  Flasket  vs.  Dillon,  Sir  William  McMahon  said: 
"  If  the  Statute  of  Uses  had  executed  the  trusts  of  this.deed,  Loid 
Dillon*s  interest  would  have  been  extendible." 

In  the  case  before  us  the  trust  is  executed  in  two  ways : 

1st.  By  the  rule  of  law;  because  the  fee  only  is  vested  in  die 
trustees,  and  not  the  primary  use.  Here  the  statute  must  operate 
and  execute  the  trust  in  the  cestui  que  trust,  though  contrary  to  the 
intention  of  the  settler;  for  the  will  of  the  subject  cannot  control 
the  express  enactment  of  the  legislature.  Lewin  on  J^rusU,  24  Lam 
Lib.  53  fmarg.  102,  103.) 

2d.  By  the  terms  of  the  instrument  itself;  it  being  expressly 
provided  in  the  deed  of  settlement,  that  Edmund  Blake,  the  deftn- 
dant  in  the  executions, "  shall  occupy,  possess,  and  retain  possession 
of  all  the  property,  and  receive  and  enjoy  all  the  rents  and  profits, 
and  shall  0x01*0130  all  reasonable  acts  of  ownership."  Consequently, 
if  the  trust  had  not  been  executed  by  the  Statute  of  Uses,  it  would 
have  been,  to  all  intents  and  purposes,  by  the  terms  of  the  agree- 
ment between  the  parties. 

But  it  may  be  contended  that  it  is  a  special  trust,  became  it 
secures  an  interest  to  the  wife.  We  reply,  that  with  the  interert 
of  the  wife  we  have  no  concern,  the  object  of  this  process  beiag 
to  subject  the  life  estate  of  the  husband  to  the  payment  of  his  jo^ 
debts ;  and  the  interest  of  the  husband  is  so  distinctly  separated 
from  that  of  the  wife,  by  the  limitations  in  the  deed,  that  the  cred- 
itors of  the  husband  can  enjoy  his  estate  without  in  the  leist 
interfering  with  the  rights  of  the  wife.  loor  etoLrs,  Hodgee,  1 
Speer  Eq.  R.  593;  Ford,  trustee  vs.  Caldwell,  3  £R2I  R.  249; 
PringUyn.Alkn,lHiUCh.R.\Z5\  Rice  yB.  BumeU,  I  Speer  Ef. 
jR.  690,  691. 
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C  J.  JMfiDoir4]4>»  in  conciiisioii^  fqg  tbe  d^iulant  iu.  enoi; 

1.  T)ie  Court  refused  to  charge,  that  if  BeaQ»  the  tiiittee^  pur* 
ehuad  tbe,executioi}  against  Edmund  Blake^  after  be  was  conatilu* 
lid  trustee |3(y  Mid  contract,  it  was. a  satisfaction  ofsaid^^ai, 
Ibo  refits^  of  the  Comt.  was  right;  there  was  no  .error  in  iik 
iSx«cutions  are  assignable,  and  the  sale  or  i^ignment  shall  not  hi 
•OBsideted  «.  satisfaction  of  the  execution^  but  the  assignee  may 
IHEOoe^d  to  collect  the  same  for  his  own  use^  in  as  full  an^  ample  a 
MMiroer  as  the  plaintiff  could  have  done  if  no  such  ttttosfer  or 
'  asiigiiment  had  been  made.  Prince^  465..  But  it  is  contended,  tbaS 
IImi  MBigBeex)f  the  execution  being  prustee  of  the  defendant,  ti)0 
purchase  of  the  execution  is  a  satisfaction  of  the  debc  Not  sa 
At  lftw»  the  assignment  is  good,  and  the  execution  is  collectable; 
ki  equityy  perhaps,  the  assignee  might  be  held  to  be  'a  tfuste^ 
iNtt  if  «o»  he  would  have  the  first  claim  fqr  the  con6ideratio9  paid 
Cnt  tbe  debt ;  the  creditors  of  the  ccsltU  que  trust  would  have  the 
next  claim.  Lewin  on  Trusts,  147,  t,p,\  a  P.  Witts,  251  note  A. 
^.  JBat  this  doctrine  does  not  and  cannot  a^^ply  where  the  trustee 
h$M  qo'&nds,  and  by  tho  terms  of  the  trust  not  ^ven  the  control  of 
the  (met  property.  A  trustee  cannot  purchase  at  his.  own  sale  | 
Ippft  there  b  nothing  in  reason  or  justice^  against  a  trustee's  pur- 
ahaaing  a  judgment  or  other  iucumbranoe,  when  he  does  not 
aaatrol  the  trust  property ;  the  rule  does  not  apply  in  such  case^ 
lor  the  mle  is  founded  in  the  impolicy  of  tempting  the  trustee  to 
nifino  to  apply  the  trust  funds  in  his  hands,  in  payment.of  incun- 
Imncefl^  tq  enable  himself  to  purchase  the  trust  property  at  a 
aacxifice.  In  the  present  case,  tho  cestui 'trust  hsB  the  control  of 
tba  tmal  property ;  the  funds  are  in  hb  own  hands  >  he  is  inde* 
|p#pdaat  erf*  the  trustee.  In  fact*  the  trust  deed  is  a  mere  fonn^-it 
la  ▼oid'^jfoi'  the  cestui-  trust  has  the  absolute  control  of  the  trust 
property;  he  cannot  be  controlled  by  the  trustee,  ancit  he  may  sell 
tba  trust  property.  In  this  case,  JJeall  is  not  a  trustee  to  s^U,  aor 
it  he  a  trustee  for  croditoi*s,  and  uot' being  a  trustee  for  Blake's 
eiaditorSt  he-may  purchase  incumbrances  or  judgments.  Assigneea 
itt  faaakruptSt  and  executors  of  estates,  are  trustees  both  to  sell  aadL 
to  pay;  baiiig.  trustees  to  sell,  they  cannot  buy,  because  they 
^qiaaiiot^  purcslwe  at  their  own .  sale ;  being  trustees  to  pay,  thsy 
cannot  buy  in  the  debts,  because  they  aie  trustees  for  creditors. .  % 
/RsMy  tL  $9&  In  Ais  case,  Uie.  sheriff  alone  can  adl  nnAacr^-^ 
yrou  in.  45 
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execution,  and  there  is  no  principle  which  would  prevent  the 
trtMtee  from  purehasro]^  at  his  sale,  nnlesi  be  had  llie  eontrol  of  iho 
trust  property,  which  he  has  not.  The  cestui  que  trust  cannot  object, 
because  his  interest  cannot  be  affected.  If  tbe  tmat  property  ii 
flfibjeet  in  the  hands  of  the  trustee,  h  was  equally  so  in  the  bawle 
of  his  assizor.  Tlie  creditor  mi^t  cotoplain,  perfaape^  iriwt  lli# 
tirustee'had  availed  htntself  of  his  situatioi^  to  purcbaae  bis  j«^ 
nent  at  an  undue  value ;  but  certainly,  Blake  cannot  say  a«gM 
Ugainst  it,  unless  Beall,  in  purchasing  the  judgment,  bad  comnittwi 
a  brracb  of  his  duty,  or  unless  as  a  general  principle,  the  tofon^ 
tion  of  4iucb  purchases  might  lead  to  abuses  by  trustees.  Tbe  wbeb 
mle  is  based  in  the  impolicy  of  allowing  the  trustee  to  pnrcbaii 
when  be  has  authority  to  sell.  It  is  the  danger  of  temptatkHr 
wbith  works  the  disqualification.     2  Johns.  Ch,  R.270, 

2.  The  Court  was  requested  to  charge,  that  if  Beall  purcbasel 
fl^id  Jl,  fa.  after  he  was  sucb  trustee,  the  seme  can  never  he 
enforced  against  the  trust  property ;  which  was  refused,  and  connMl 
for  that  cause  excepts.  The  same  argument  used  under  tbe  pl^^ 
ceding  ground  applies  to  this^ 

).  The  Court  refused  also  to  charge,  that  there  never  vested  in  aid 
Blake  such  a  title  to  said  property,  undcT"  and  by  virtue  ef  miii 
marriage  contract,  as  could  be  reached  by  levy  and  sale,  at  law. 

The  deed  of  trust  gives  the  possession,  use,  and  control  of  dM 
property  to  Edmund  Blake  as  long  6b  he  lives,  and  provides  tbit 
be  may  modify  and  change  the  description,  species  and  dM^ 
acter  of  the  property,  with  the  consent  of  the  trustees.  Tbe  effect 
of  this  provision  is,  to  vest  tbe  legal  title  in  bim,  or  die  rigbl  to 
convey,  with  the  consent  of  the  trustees.  He  has  tbe^  a^tboricy  to 
modify  and  change  the  character,  description,  and  species  ef 
property.  This  can  only  be  done  by  a  conveyance.  If  be  can 
convey  the  estate  so  as  to  vest  the  legal  interest  in  anodier,  tl» 
legal  estate  must  be  in  him.  If  the  legal  estate  be  in  bimlbr  oaa 
perpose,  it  is  for  all  purposes ;  it  is  for  levy  and  sale. 

Edmund  Blake,  undor  the  deed  of  trust,  had  tbe  right  to  oeeapyt 
pottess,  and  retain  possession  of  the  pro}ierty,  and  to  receive  wii 
enjoy  all  the  rents,  profits,  and  emoluments  arising  tberoftosa 
Sdmund  Blake  was  labouring  under  no  personal  legal  diaaUlity. 
He  was  not  an  infant ;  be  was  not  of  non-sane  memmy.  He  wm^ 
tben,  what  is  termed  in  law,  sui  juris.  Property  giVieii  in  tnMt  ll 
subject  td  tbe  debts  of  cestui  qme  trust. 

MBoitj  g[iv«n  to  a  person  for  Us  parsotttl  fvpport^  mHi^h 
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f  i9  kii  iebtt^  iinJ  to  be  pai^  from  time  to  time  into  big  proper 
i  anS  uot  to  any  otber  person,  and  bis  receipt  only  to  be  a 
Mi£Scient  discharge,  is  subject  to  bis  debts.  2  Con,  Eng»  ,Ch»  S^ 
ZiL  Wb«ii  triisteea  under  a  will,  bave  a  discretion  as  to  tbe  maoner 
«fclw  application  of  tbe  trust  fund  for  the  benefit  of  a  partical«r 
person,  but  no  power  to  apply  it  otherwise  tban  for  tbe  benefit  of 
4btt  catmigme  ti^ist  during  bis  life*  bi»  interest  passes  to  bis  asagpeesy 
ttodar  t^  insolvent  act,  notwitbst%nding  a  provision  in  tbe  will 
Ckol  be  sball  not  bave  power  to  selL  4  id»  483,  By  a  namvag^ 
40tltBHMiDt  of  a  widow,  ber  property  wa3  assigned  to  two  trustees^ 
mf9U  trriat,  to  invest  and  pay  tbe  dividends  to  ber  for  tier  lift 
Cmt  her  own  sole  and  separate  use,  and,  af^er  ber  decease, 
upon  trust  to  pay  tbe  fund  to  her  daughter  by  ber  first  busbandl, 
^fivber  owif  use  and  benefit."  Tbe  daugbter/s  bueband,  P.  H., 
Urbo  w«a  one  of  tbe  trustees  of  tbe  settlement,  became  bankrupt^ 
mni  it  was  held,  that  on  tbe  death  of  tbe  tenant  for  life,  tbe 
••■ignea  of  F.  H.  was  entitled  to  tbe  fund,  subject  to  the  wife's 
«fBitj^  fi»r  a  settlement.     7  id.  322. 

.  The  circumstance  of  the  husband  having  been  tbe  trustee,  did 
MH  alter  tbe  principle.  His  marital  rights  attached,  but  the  court 
iMid  Ibat  tbe  wife's  equity  to  a  settlement,  was  praserved,  no  dgubt 
bacaaip,  bad  any  otber  person  besides  the  husband  been  trustee, 
die  property  could  not  be  reached  by  him,  except,  by  application 
to  that  court,  and  in  such  case  tbe  wife's  equity  would  bave  JNcen 
#l^ferced.  Tba  bill  having  been  filed  by  the  .assignse,  the  court 
L  atill,  having  tbe  subject  befi>re  it,  enforce  tbe^  equity.  l*j|e 
I  principle  is  asserted,  in  the  case  of  Snawden  vs.  VaUt,  wbcM 
propccty  was  vested  in  trtfstee^  to  be  held  against  the  claim  of 
creditoiai.    9  id.  391. 

I  hmwm  shown,  tha^  property  given  in  trust  is  subject  to  the  debli 
of  tbfi  p^rty  beneficially  interested-  Now  I  proceed  to  show  that 
1^  peiaon  bavipg  the  bene^ial  interest,  may,  provided  he  be  mi 
jmii%  diapose  of  tbe  property.  Lewin  on  TrusU,  77.  Tbe  same 
mt »  nMnried  woman,  whose  property,  on  a  contemplated  pianiagi^ 
in  acttled  oq  ber  during  lifb ;  on  the  death  of  her  husband,  she  may 
4«ipoae  of  it  absolut^y.  Ath.  on  Marrimge  StttUmenU^  173. 
Blake,  then,  being  nti  jvris,  could  dispose  of  bis  interest  indep^- 
dent  of  bis  trustees,  and  the  purcbaser  would  take  an  absolute  title, 
one  wlncb  even  tbe  trustees  could  sot  contest;  Suppose  he  bad 
•o  conveyed,  would  nqt  the  li6n  of  the  judgment  bave 
ihji  VMV«i^  t  un€|uestionabl;.    If  the  lien  of  tha  )ui3kg^BBB0i 
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hire  followed  the  property  after  the  conveyance  by  Blake,  did  it 
not  attach,  and  waa  not  the  property  subject  to  k  while  it  remainad 
in  his  possession  1  certainly  it  would. 

That  property  Tested  in  trustees,  is  the  subject  of  lavy  tad  sali^ 
k  decided  in  South  Carolina,  Jamei  R.  Pringle  and  otken^  irmMtm 
^Mr9.  Cleary,  1  Hill  Ch.  R.  135 ;  3  HiU  Com.  Law  R.  S49. 

In  the  case  of  Blake,  the  trustees  hate  no  duty  to  peHbrm.  The 
trost  is  executed  (hx^nghout  as  soon  as  the  property  wasitelirerrf 
to  Kakf .  It  is  the  same  as  if  he  had  an  absolute  life  estafee,  wWk 
remainder  to  his  wife.'  To  protect  the  wife's  interests,  diefre  b  no 
necessity  of  a  resort  to  <^hancery;  ourstatuteprotectsit.  PrimdeiM* 

The  fourdi  and  sixth  grounds  of  error  ar«  answered  in  tiw  fai» 
going. 

.  In  regard  to  the  fifth  ground  of  brror,  or  the  error  predicated 
on  ihe  fifth  point  on  which  the  Court  was  requested  to  charge,  tad 
refiised,  I  have  to  remark,  that  the  very  proceeding  of  levy  and 
claim,  and  the  issue  made  up  thereon ,  is  an  allegation  of  fxUad«  Tka 
issue  is  between  the  plaintiff  in  execution,  and  the  claimant,  tad 
the  defendant  is  no  more  to  bo  considered  a  party,  than  if  it  were 
an  action  of  trespass  brought  by  the  claimant  against  the  plahldF 
in  execution,  for  trespass  in  making  the  levy.  The  cordlieale  of 
bankruptcy  comes  in  collaterally,  and  coming  in  in  thii 
it  can  be  impeached  fof  fraud — ^for  fraud  vitiates  the  most 
judgments.     1  PhiL  Ev,  341. 

Again,  when  the  proceeding  is  against  the  bankrapt,  Be 
^eflk^his  certificate,  which  is  notice  that  he  relies  on  it  as  ft  i 
The  claimant  cannot  plead  it  It  cannot  be  known  to  the 
in  execution,  that  the  claimant  will  rely  on  it  in  support  of  las  tStfa^ 
or  to  defeat  plaintiff's  lien ;  it  is  offered  collateraflly.  It  ndglft 
be  contended,  if  the  issue  were  between  the  plaintiff  and  the  bttbk- 
nipt,  and  the  latter  had  pleaded  his  certificate,  tbat  it  oeviia  he 
in&peached  only  on  notice.  It  was  admitted  by  counsel,  cigiiiBg 
fer  tiie  certificate  in  the  case  of  PleasanU  vs.  Meifg,  that  by  the 
decisions  under  the  English  Bankrupt  Law,  the  plainCiir  cooM 
prove  fraud  in  obtaining  the  certificate  or  concealment  of  efleelL 
1  Dallas  R.  380.  Third  peraons  may  contest  the  regularity  of  die 
cetnmission.    2  id,  127. 

S.  Tf  Bahjet,  for  plaintiff  in  error,  in  reply  and  condc^ioii. 

quofilion  to  be  decided  in  this  cause,  is  of  great  JttpovltilQs', 
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trmm  the  magnihid*  of  the  interests  that  will  be  affected  in 
State,  by  the  decision. 

If  the  d,<eci8ion  of  tha  Court  below  is  to  be  sustained,  die  beo6T« 
«lMit  desire  of  many  a  parent  to  save  his  daughter  from  the 
impradeiice  or  brutality  of  a  husband,  ¥rill  be  rendered  imcMraiKiig; 
wOeorgia. 

The  naked  ^estion  before  the  Court  below,  wast  Ist,  is  tte 
pi  mwtiy  levied  on  and  claimed^  subject  to  levy  and  sale  at  law,  aod 
Sad,  if  yea,  was  it  subject  to  the  executions  levied. 
•   The  Court  below  held  the  affirmative  of  botb  questioos^ 

II  is  our  business  here,  to  show  from  authority  and  reason^  tet 
the  Court  erred. 

The  questions  involved  in  the  issue  tft  bar^  arise  fh>ai  tha  eoa- 
Mnctioii  and  legal  effect  of  the  marriage  contract  in  the  reooi^ 
executed  in  1838,  between  Edmund  Blake  and  Eleanor  Hsniih 
wifow,  and  N.  H.  Beall  and  Samnel  R.  Blake,  as  trustees.  That 
fajshmmsmt  declares  its  oliject.  Col.  Blake  and  Mrs,  Harris  wme 
ibout  to  marry ;  he  was  insolveiit,  and  she  had  this  property.  ■  Up 
•n  tbe  execution- of  this  deed,  Blake  never  had  any  tide  or  olaia 
0t  poBseosian  to,  in«  or  of  this  property  or  any  of  it.  This  /deed  if 
Mrs.  Harris'  conveyance  of  her  property,  not  to  Blake»  but  le 
eenaln  trustees  of  her  selection.  Blake  is  i^  party  to  it,  nofr  Ibr 
the  purpose  of  conveying  any  right,  title,  or  claim,  to  any  propettj 
oC  his  (as  is  usual  in  such  contracts)  to  his  iatended  wife,  or  to 
tMMtees  tar  her,  but  is  a  party  for  the  purpose  of  binding  himself 
to  abide  by  his  intended  wife's  disposition  of  her  own  property  i 
Ae  tmstees  are  parties  for  the  purpose  of  carrying  such  dispdsii 
nad  instruction  into  effect.  Now,  could  Blake  set  aside  or 
1km  eontract,  and  claim  this  property  as  his  own,  even  for  his  Ut^ 
igaiast  bis  wife*  and  trustees  under  this  contract  t  Every  honart 
wan  of  oommon  sense,  would  answer  no;  since  he  never  owned 
ibe  property,  be  had  no  right  to  complain  of  the  daspositioli  lis 
•wner,  Mrs.  Harris,  had  made  of  it,  especially  as  he  ssssmed 
Ihersto;  then  can  his  creditors  do  what  he  cannot  dot  Tktif 
mmoA  in  bis  shoes,  and  are  bound  by  what  binds  him,  whem  there 
ie  DO  ftaud  either  in  fact  or  construction ;  there  can  be  no  Iraad 
here  on  creditors,  for  the  property,  before  the  conveyance^  nmwt 
belonged  to  Blake.  But,  say  the  opposite  counsel,  l^ake  kas  • 
life  inteiest  in  the  property,  under  Uie  deed.  True,  he  has,  -hi^^ 
dwt  intereet  is  a  use,  and  not  a  lega>  title  to  the  earpm  ;  fkmMt^^ 
tW  IMStesa^  theta  to  remain  far -the  iatereot  oC  «A  i 
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«Dlt  fi>r  Jite  and  remainder  men,  or  to  speak  more  correctlj^l 
of  the  use  for  life. 

The  deed  allows  Blake  to  bare  possession  and  receire  tbe  mtm^ 
frwdt^  bttt  snbject  to  the  control  and  direction  of  the  trustees  and 
MiBb  Blake.  He  could  change  the  property,  or  dispose  of  it,  witk 
Ker  and  the  trustees'  consent ;  he,  tlien,  in  holding  and  coiitralKi§ 
tte  ptfopevty,  acts  only  as  tbe  agent  of  the  trusteeSpAnd  no  aotkority 
caa  ba  shown  that  he  was  not  compefent  to  so  act,  as  much  ao  aa 
any  other  disinterested  individual.  His  possession  was  conaisleflt 
with  the  deed,  and  if  so,  it  does  not  affect  the  title  nor  axpoae  the 
property  to  tbe  claims  of  creditors,  any  more  than  if  it  Femaiaed 
in  the  hands  of  the  trustees ;  his  possession  is  theirs.  Onsit  ill 
OMip  %  Btf.  Cb.  574;  Cadifgmm  Ya.  KtMrneii,  Cowp.  439, 3  7.  JL 
eSO;  4  GW.  Digi  230,  388;  26  Eng.  Cam.  L.  R.  emd.  171 ;  4tf 
844s   r<!nk  96, 194.     . 

Tbe  boabaad's  right  of  pooaesipon  of  his  wife's  chosea  in  actfaa, 
aiaal  bo  in  bis  character  of  ku^bandt  to  defeat  ber  title,  1  IFslL't 
m  Ex.  557;  Cfancy  134;  Rglaxdwu.  SmitA,  13  Eng.  Ck.  R.  €mi. 
881  {  and  of  course  to  defeat  the  title  of « her  tnisteea.  Tbea  lUl 
property  roust  be  viewed  as  in  the  possession  of  tbe  traatea^ 
where  tbe  legal  title  is,  with  a  right  in  CoL  Blake  to  take  tba 
profita^  And  here  the  question  occurs,  does  thb  vest  in 
aacb  ao  interest  as  may  be  levied  on  and  sold  at  law  1  We  ] 
tain  it  does  not,  bat  that  it  is  a  bare  use  issuing  out  of  penonai 
property,  tbe  legal  title  being  in  trustees  to  preserve  interests,  both 
rested  aad  contingent  And  here  it  is  proper  to  notice  the  imprs^ 
sioa  which  seeoied  to  weigh  on  the  mind  of  the  Court  below  aa 
making  ita  decision,  and  has  also  been  pressed  by  tbe  opposiaf 
ecMiaari ;  that  our  statute,  which  reqdii-es  purchasers  of  a  life  estata 
er  term  of  years  at  judicial  sales,  to  give  bond  for  tbe  forthcommg 
of  tbe  property  at  the  termraation  of  the  particular  estate  -by 
nsplicatioB  authorized  such  sales  in  aU  cases,  aad  gave  a  ae# 
raaaady.  It  seems  to  me,  with  aU  respect,  that  every  lei^l  niad 
aaast  come  to  a  diSeiont  conclusion.  Thst  statute  provides,  ihil 
atsberiirs  sales,  &c.,  of  such  interacts,  the  officer  shall  require  iash 
bond  **  fer  the  delivery  of  the  property  to  the  party  entitled  ia 
taaiainder,  provided  the  pame  is  required  by  said  party^  bia  agsat 
or  attorney,  who  shall  make  affidavit,"  &c  Now,  this  Court  i4 
onee  perceives,  that  this  act,  feund  in  Hotckkite^  607,  BMdkea  ae 
pfavisiea  ion  such  a  case  as  the  one  at  bar;  it  provtdaa  only  faff 
it  makes  no  provision  fer 
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In  our  deed,  there  are  seTeral  contingent  remainders.  HoiT 
etm  a  child  unborn,  require  that  bond,  appoint  an  agent  or  attomey, 
«r  tttke- the  affidavit,  as  required  by  the  statute  f  But  the  statute 
gftre  no  new  right ;  equity  always  gave  the  protection  intended 
'  by  this  statute— K>ne  of  very  ddubtfu)  policy^  inasmuch  as  it  cohh 
nits  the  important  rights  of  others,  to  the  care  of  often  ignonm 
end  dishonest  officers.  8ach  an  act  ought  not  to  be  stretched 
beyond  its  letter. 

Bet  it  is  unnecessary  for  us  to  war  with  that  statute,  or  with  the 
hw  that  subjects  "  a  life  estate/'  or  "  a  term  of  years,"  to  levy  and 
tide ;  it  will  be  time  enough  to  do  that  when  by  deed  or  will,  both 
die  corpus  and  the  use  of  personal  property,  are  conveyed  directly 
te  one  for  life  or  term  of  years,  remainder  to  another  and  hii 
hein»  and  the  property  is  levied  on  to  pay  the  debts  of  the  teneat 
ef  the  particular  estate.  Such  is  not  the  case  at  bar.  This  is  e 
Wm  equity  which  Blake  has  in  this  property,  a  use  in  persooiil 
property,  which  never  was  subject  to  levy  and  sale  at  law. 

But  before  showing  this  from  authority,  I  beg  to  call  the  Coottis 
Mteetion  to  tlie  pfovision  in  the- marriage  contrftet,  where  it  pr^- 
vides  that  Blake  may,  with  the  consent  of  the  trustees,  change  of 
eiehange  the  property,  if  by  «o  doing  he  can  enhance  its  value  f 
ar  that  the  trustees,  together  with  Mrs.  Blake  and  her  husband,  may 
•ker  or  annul  this  contract,  so  as  to  declare  other  uses  and  litaiita>* 
tlooa.  Now,  can  any  court,  under  the  constitution  that  guarantees 
to  every  f>arty  to  a  contract,  that  the  obligations  of  his  contrect 
shall  not  be  impaired,  declare  virtually  that  this  provision  in  this 
deed  shall  be  annulled,  by  depriving  Blake  of  the  power  to  perfbraa 
it.  It  is  not  Blake  alofie  that  has  a  right  to  object ;  Mrs.  Harria 
and  trustees  have  a  right  to  say,  we  selected  Col.  Blake  to  join  us 
In  tihe  management  of  this  property,  or  to  join  us  in  making  other 
dfepentioB  of  it ;  and  if  the  Court  say  to  them — true,  we  will  remove 
Bleke  by  taking  away  his  interest  and  possession  of  this  property, 
yet  we  put  one,  the  purchaser,  in  his  place-^they  ha%*e  a  right  to 
leply,  first,  nam  h^ec  infaiera;  atid  second,  that  a  couit  of  law  couU 
not  compel  a  purchaser  to  change  or  exchange  this  property,  or  to 
deKver  it  up  to  be  conveyed  tt>  other  nses  and  limitations,  as  is 
]»roTided  in  the  marriage  contract ;  nor  could  acoait  of  law  secnve 
dw  righu  of  the  coiuingent  remainder  men. 

-Tbe  principle  decided  by  this  Coert,  in  the  ease  of  Leemmrd  ve. 
Searhanmgh  >  Wf/e,  2  fieUy  R.  73,  varies  from  this.     That< 
I  dneided  npon  the  obvioosly  legal  piineipfo,  Aat  <he  f 
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a  teaaDt  in  Qpmmon,  may  be  levied  on  and  sold  at  law.  Swell 
a  teoaucy  u  a  legal  title  and  interest,  a  something  more  thatt  a  um  ; 
the  tea  ants  may  make  a  clear  title  by  deed  and  give  possesBioDy  liar 
fuch  tenants  hold  per  my  tt  per  ttnU;  but  is  Blake  a  tenant  ia 
common  1  are  all  their  titles  under  this  deed  alike  and  equal  t 
could  Blake  make  a  clear  title  and  deliver  possession  to  a  purcliM>> 
er  I  Would  not  the  trustees  in  such  an  event  be  bound  to  interfcre 
and  take  the  property  into  their  possession,  it  being  a  clear  breack 
of  trust  or  agency  ]  Doubtless  Blake  may  sell  or  dispose  of  the 
pcofits  of  the  property,  and  whether  the  use  or  profits  could  or  ool 
in  a  court  of  equity,  be  diverted  to  the  creditoi-s  of  Blake,  is  set 
before  this  Court ;  it  was  not  th.e  question  below ;  they  are  baia 
seeking  to  get  possession  of  the  corpus.  In  a  court  of  equity,  to 
sequester  the  profits  or  use,  the  court  would  take  care  of  the  eqoifc- 
able  rights  of  Mrs.  Blake,  the  property  being  hers,  and  would 
provide  for  her  a  suitable  support^  and  would  also  take  care  of  the 
interest  of  those  in  remainder  by  directing  the  property  into  the 
kands  of  the  trustees,  or  a  receiver,  who  would  be  likely,  and  boand^ 
to  protect  it  from  abuse  and  destruction.  A  court  of  law  has  no 
•uch  power. 

Although  uses  or  trusts  in  real  estate,  are  subjected  to  leTy  and 
•ale  at  law,  by  the  statute  of  Henry  YIIL,  and  by  the  lOthi 
of  the  Statute  of  Frauds,  yet  it  has  been  oilen  held,  that 
statutes  apply  to  real. estate  and  not  to  personalty.  ScoU  vs.  iSob* 
ky,  8  East  R.  486  ;  Cadogan  vs.  Kenneti,  Cozcp.  R.  432;  BunuU 
VB^  Rke^  I  Speer  Eq,  R.  579.  These  statutes  changed  the  comaion 
law  as  to  realty,  but  left  it  intact  as  to  personalty,  ib, ;  amdLfmck 
vs.  UUca  Ins.  Co.,  18  Wend.  R.  248  rX><«  vs.  GrcenhiU.  6  Eng.C 
JL.  R.  condf  566. 

Moreover,  the  trusts  which  are  authorised  to  be  sold  by  virtue  ef 
the  10th  section  of  the  Statute  of  Frauds,  are  simple  trusts,  to  the 
use  of  the  defendant  alone,  and  not  those  where  there  are  other  osas 
mixed  up  ^ith  his.  ITidlYE.  GreenJiiU,  ib.  564 ;  Harris  vs.  Bookir^ 
13  id.  358 ;  4  Hawk.  R.  342 ;  4  Dev.  iL  1'22 ;  1  Dev.  Eq.  537  1 18 
Wend.  R.  236. 

In  Watkins  vs.  Holman  et  at.,  16  Peters  R.  58,  the  Suprani 
Court  of  the  United  States  held  a  resulting  trust  not  subject  to 
levy  and  sale ;  and  they  quote  with  approbation  the  opimoi\  ei 
Lord  Kenyon,  iu  Hodsden  vs.  Staph,  2  Term  R.  684,  whan  ke 
says: 

;  §i^ing  in  this  Court,  wo  must  look*  at  the  recoid  nod  am 
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whether  a  legal  title  is  conveyed  to  the  party  claiming  ander  these 
inatruments;  now  there  is  no  colour  R>c  saying  that  these  gire 
any  legal  title." 

Bat  the  case  at  bar  does  not  involve  the  question  as  to  whether 
»  resnlting  trust  of  peisbnalty,  can  be  levied  on  and  sold  at  law. 
I  refer  to  those  decisions,  to  show  how  reluctant  the  courts  are  to 
trench  on  equitable,  or  quasi  equitable  interests. 

That  an  equitable  interest  is  not  sulject  to  levy  and  sale,  is  sus- 
tained by  abundant  authority.  3  Baetm  Ahr.  702;  3  T.  JR. 
618;  t  Ha.  R.  314;  2  Johns.  Q.  R.  312;  8  Taunt.  R.  676 ;  4 
Emg.  C.  L.  R.  can.  244;  1  Maule  If  S.  R.  251 ;  10  GiU.  ^  J.  R. 
926.  ■  , 

A  judgment  is  no  lion  on  an  equitable  interest ;  the  lien  com- 
wences  on  filing  the  bill.  1  Paige  R.  637 }  2  id.  567.  Hence  no 
Bob  before  Blake's  bankruptcy.     2  Vem.  R.  96, 194. 

In  Bogart  vs.  Perry,  1  Johns,  Ch.  R.  56,  Chancellor  Rent 
natntuaed  the  same  dextrine,  and  said,  an  execution  at  law  cannot 
ooD  of  pass  an  interest  which  a  court  of  law  will  not  enforce  and 
protect.  I  have  alre&dy  shown  that  a  court  of  law  could  not 
etifbroe  and  protect  the  title  of  a  purchaser  at  sherifT's  sale  of  this 
pfoperty,  without  violating  the  legal  nghts  of  the  parties  to  it,  wt 
In  effect  making  a  new  and  different  contract  fdt  them.  No  court 
esn  do  either,  where  the  contract  is  a  legal  one,  and  untainted 
with  fraud*. 

Aat  we  are  told  that  our  statute.  Prince  i^X  subjects  *^  the  estate 
of  the  defendant,  both  real  and  personal,"  to  levy  and  sale  under 
taecutions.  But  the  statute  is  speaking  of  legal  estates,  where  the 
defendant  has  a  clear  title,  unmixed  with  the  right  and  title  of  oth- 
ers^ and  this  Court  well  knows  the  distinction  in  law,  between 
interests  fiiixed  and  intexeeX^  joined  or  united  ;  the  one  is  an  intan- 
gible claim  or  interest,  controllable  only  in  equity  ;  the  other  is 
a  clear  interest,  capable  of  separation  and  sale  at  law,  without 
interfering  with  the  rights  of  others. 

But  although  in  its  broadest  sense,  estate  means  the  interest  one 
has  in  real  or  personal  property,  yet  that  is  not4ts  general  signifi- 
ectioo  in  all  cases.  Courts' look  to  the  context  of  deeds,  wills  and 
statutes,  where  the  term  occurs,  for  its  meaning,  and  by  that  it  is 
controlled.  Now,  looking  to  all  the  statutes  on  the  subject  of  exe- 
eutioQaatlaw,  and  judicial  sales  and  dtlims  to  property — ^forbcJing 
im  pari  wtaterid,  they  mu^t  alt  be  construed  together— can  any  legal 
flrittdlMTO  any  doaU  of  the  moaning  of  the  term  etiaU,  a  iim4 
▼oIm  in.  ^^ 
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in  the  statutt  1  Sheri^i  are  required  to  seize  the  property,  and 
in  case  of  personal  prepertj,  have  it  at  the  place  of  sale,  and 
when  it  is  claimed,  take  a  bond  for  its  forthcoming,  Jbc  No  one 
can  doubt  that  thej  are  speaking  of  tangible,  seizable  things,  when 
the  legislature  thus  speak  of  esteUe,  But  the  mandate  to  the  sheriff 
in  in  ioUdem  verhiSf  the  old  common  law  Ji.Ja. ;  he  is  commanded 
to  seize  and  sell,  not  the  estate,  not  the  interest  of  tl^e  defendant 
but  <<  the  goods  and  chattels,  lands  and  tenen%^ts."  This  formhaa 
erer  been  the  only  one  in  use  in  Georgia ;  it  shows  the  understand^ 
ing  of  the -profession  and  the  legislatura,  as  to  what  is  sulject  to 
levy  and  sale,  and  that  is  nothing  but  what  is  so  subject  at  common 
law,  except  in  cases  where  our  statutes  have  changed  that  law. 
And  touching  the  question  before  tho  Court,  I  challenge  the 
production  of  a  statute  that  changes  the  comm<^  law.  Soma 
interests  have,  by  special  statutes,  been  subjected  to  levy  and  siH 
stocks,  for  instance,  which  by  common  law  were  not  so  before. 
*But  the  judge  of  the  Court  below  distinctl]r&nnounoed,  in  delitar» 
ing  his  opinion,  that  hel>ased  his  decision  mainly,  upon  the  law  as 
settled  in  the  case  of  lAptrot  vs.  Ilolmes,  decided  by  this  Court;  and 
that  the  argument  of  the  counsel  for  the  plaintiff  in  error  in  that  casui 
clearly  convinced  him,  that  he  was  vrrong  thei-e  and  nght  hera 
With  the  highest  tespect  for  that  virtuous  judge,  I  t^e  leave-  ti 
say,  that  he  understands  both  that  case  and  this  incorrectly,  and 
that  the  counsel  for  the  plaintiff  in  error,  in  each  case,  has  had  dit 
misfortune  so  to  deliver  himself  as  to  be  misunderstood  by  l|tat 
Court 

What  is  that  case,  and  what  the  decision  of  the  Court )  The 
question  to  be  decided  was,  whether,  after  the  death  of  the  cntm 
que  trtut,  her  administrator  could  bring  trover  for  the  personal  prop> 
erty,  or  did  that  right  belong  to  her  trustee?  This  Court  heUl 
that  the  object  of  the  trust  having  been  accomplished  andr  endi4 
the  office  and  title  of  the  trustee  ceased.  There  was  an  unmixed 
trust  estate  ;  there  were  not  even  any  remainders ;  90  that  the  Ae 
was  in  the  cestui  que  trust.  How,  then,  are  the  two  caaea  afike 
either  in  principle  or  decision  1  There  is  not  even  any  lesen* 
blance,  only  that  trusts  are  involved  in  both.  In  lAptrH  m 
Holmes,  the  counsel  maintained^  and  the  Court  sustained  the  doo- 
trine,  that  an  unmixed  trust  for  the  use  of  a  male  adult  comfit 
met^is,  or  a  female  adult  cotfipos  nientis  and  ddscaveri^  vesta  tbe  abs^ 
lute  property  in  the  cestui  que  trust,  and  subject  to  hia  mc  Imt 
absolute  control  and  disposal,  in  all  cases  wbara  did  pfoperqf»  byte 
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tnwt  instrament,  would  vest  in  ber  heirs  at  the  death  of  the 
cmhii  que  trust ;  upon  the  obvious  prinople,  that  it  is  the  settled 
policy  of  the  law  that  every  homo  legalis  who  has  the  absolute  fee^ 
■hoold  have  the  absolute  control  of  his  property.  But  soeh  is  noC 
die  case  at  bar,  as  is  manifest  from  the  marriage  contract. 

The  object  of  this  contract  is  shown  to  be,  te  secure  a  support  to 
Ifn.  Blake  daring  her  life,  at  all  events,  and  to  her  children,  if  sh« 
baa  any ;  and  ahhoagh  it  expresses,  that  Blake  may  have  possession 
■ad  all  reasonable  control,  yet,  since  Baron  and  Feme  are  in  law 
coe,  iris  the  same  as  though  the  use  had  been  expressed  to  her» 
or  to  her  and  her  husband,  for  in  either  case,  after  receipt  of  the 
profits  by  the  wife^  they  vest  in  the  husband ;  an4.in  such  case  only 
the  corpus  would  be  beyond  his  control,  without  her  consent.  And  so 
it  ii  in  in  the  present  case  ;  without  her  consent,  or  the  consent  of 
Imt  trosteee,  he  cannot  change  the  property  or  declare  other  uses. 
This  is  very  fer  from  being  like  a  clear  life  estate. 

I  lake  it  that  no  cise  can  be  found,  which  is  recognised  as 
inw  «t  the  present  day,  where  it  is  held  to  make  any  di£fereoce  in 
Jaw,  whether  the  use  or  profits  of  a  trust  estate  are  directed  to  bo 
paid  to  either  the  husband  or  wife,  or  to  both.  In  either  case,  they 
belong  to  the  husband,  and  are,  ia  equity,  subject  to  his  debts,  unless , 
dto  instrument  conveying  the  property,  direc6  it  to  the  sole  and 
mifmf^aie  use  of  the  vnfe,  freed  from  the  disposal  or  control  of  the 
Inisbaad  or  hia  creditors.  But  still,  if  the  corpus  was  in  such  case 
Cflpppeyed  to  trustees,  neither  equity  nor  law  could  subject  th%t  to 
lk»  control  of  the  husband  or  his  creditors.  But  if  the  instrument 
oooveys  the  corpus  to  trustees,  with  a  direction  that  it  shall  be, 
after  a  certain  time  or  event,  paid  or  delivered  to  the  wife,  without 
nadi  woids  as  would  convey  to  her  a  separate  estate,  then,  not  only 
the  use  but  the  corpus  vests  in  the  husband.  Failing  to  bear  in 
■rind  this  obvious  distinction,  the  Court  below,  and  the  opposing 
coansel,  confound  the  corpus  and  its  use  ;  whereas  the  law,  '(except 
in  the  case  of  simple  trusts  of  real  estate,  where,  by  the  statutes 
of  Henry  VIII.  and  Charles  II.  they,  are  united,)  recognises  a 
vailed  distinction  between  an  interest  in  the  coq>us,  and  the  use 
of  personal  property.  Some  cases  are  reported  in  the  books, 
vi'Which  this  distinction  is  overlooked  or  disregarded,  and  have 
been  rafied  on  by  the  opposite  counsel  t^some  extent,  and  by  tho 
Cowt  below,  to  sustain  the  doctrine  tl|qr  maintain. 

I^wiH  endoavoor  to  show  that  they  are  not  law,  and  have  been 
ovarmled. 
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The  cases  of  Tyler  vs.  Lake,  6  Eng.  Ch,  R.  cand.  460;  SianOm 
▼B.  H4iU,  ib,  445 ;  Kenn^gtm  y^  Dollond,  7  id.  322,  and  others  like 
them,  were  eases  in  chancery,  where  either  the  use  or  the  corpus 
was  coiiTeyed  by  such  words  as  the  court  held  did  not  conTey  % 
separate  estate  to  the  wife,  and  so  Tested  «n  the  husband.  In  tb# 
case  of  Tyier  ts.  Ldte,  the  deed  directed,  among  other  things^  ai 
filUowa :  ^  As  to  the  sharm  and  propoitioos  of  Catharine  Cook  mm! 
Betty  Maria  Anthony  respectively,  in  trust,  to  pay  the  same  into 
their  own  respective  and  proper  hands,  to  and  for  their  owa 
respectrve  use  and  benefit/'  it  was  held,  very  properly,  thil  these 
tiarer  nested  in  the  husbands. 

In  the  case  of  ^ensingttm  vs.  DoUond,  the  court  held,  tbat  words 
conveying  a  use  were  such  as  to  vest  it  in  the  husband,  but  nevaf* 
theless  decided  that  the  wife's  equity  should  be.  secured  out  of  ift. 

The  cases  of  Braum^v%,  PococJ^j  Mauey  vs.  Parker,  tmd  Newim 
vs.  Reed,  are  overruled  in  TuIleU  vs.  Armstrong,  17  Epg.  Ch.  R.21: 

The  case  of  Pringle  vs.  Allen,  1  Hill  ck  R.  135,  and  P^rcker 
vs.  Gist,  and  all  the  other  cases  founded  on  them,  are  expressly  ovei^ 
ruled  in  the  well  considered  case  of  Rice  vs.  Burnett,  I  Speer  B§, 
jB.  579,  and  loar  vs.  Hodge*,  ih.  593,  by  the  unanimous  opinion  at 
the  Court  of  Appeals  of  South  Carolina. 

In  the  last  case,' Judge  O'Neal  dissented  from  the  reasons  on 
which  the  court  based  its  decision,  but  concurred  in  the  ccaed^ 
ness  of  the  decision.  The  deeds  in  both  the  cases  cited,  wars 
strikingly  like  the  one  in  our  record  ;  they  convey  negroes  to  tii»- 
tees,  and  provide  that  the  husband  and  wife  shall  have  the  nte^ 
possession  and  control  of  the  slaves ;  and,  after  providing  for  con* 
tingent  remainders,  direct  that  the  propeity  may  be  changed  or 
sold,  with  the  joint  consent  of  the  trustees  and  cestui  que  trusi,  to  be 
re-invested  in  oth^r  property,  &c. 

Judge  O'Neal,  dissenting  from  the  reasons,  eoncurred  in  tba 
decision,  on  the  ground  that  **  something  still  remains  to  be  itm 
by  the  trustee,  showing  that  the  possession  is  not  absolute  m  the 
husband.  Botfi  are  ante-nuptial  settlements.  "In  the  first  plaee," 
he  continues,  "  tjie  pi<opeity  may  be  sold  by  the  trustee  and  the 
cestui  que  trust,  and  the  proceeds  invested  in  other  property.  This 
shows  that  the  possession  was  to  be  permissive  only,  a  mere  tenan^ 
at  will,  if  that,  term  mayflbe  applied  to  personalty.  He  tbeiefiwa 
concurred  in  the  decision,  t)^t  the'  slaves  were  not  subject  to  letj 
and  sale  at  law,  and  held  that  siich  decision  did  noC  eovflkl  ^Mk 
the  previous  decisions  in  that  State.  « 
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In  the  ease  of  Doe,  ex,  defk,.  Hall  vs.  GreenktU,  6  Com,  L,  B, 
mni,  564,  the  same  dqctrine  is  maintained ;  here,  the  eeHui  qwe 
trust  was  to  have  possession  and  take  the  profits;  it  was  held 
Mich  an  interest  Was  not  subject  ta  levy  and  sale. 

In  Hading  ton  vs.*  Gill,  26  Eng,  Com,  L,  R,  comd,  171,  it  was 
held  that,  as  the  possession  of  the  husband  and  wife  was  consistent 
with  the  deed,  the  property  did  not  so  vest  in  the  hnshand  as  that 
il  eoold  he  subjected  to  his  debts,  but  that  the  httsband  end  wifo 
lield  as  the  agents  of  the  trustees. 

If  tllis  property  is  to  be  subjected  to  levy  and  sale  at  law,  thett 
no  trust  can  be  created  so  as  to  sec\ire  a  support  to  a  married 
woraaa.  The  moment  she  receiiMs  the  use  or  profit,  it  vests  in  the 
hosbf^d ;  for,  when  in  her  possession  and  beyond  the  control  of 
the  trustee,  it  is  absolutely  her's,  and  what  is  hcr's  i^is;  and  then 
tte  nonstrous  doctrine  contended  for  on  the  other  side,  is  to 
fiidlow,  that  whoever  has  the  use  has  ^e  corpus — in  other  words, 
Um  ^visions  of  the  statute  of  Henry  Vlli,  and  Cfaaries  II,  are 
to  ho  applied  to  personal  property. 

1  beg  that  the  Court  paupe,  before  it  sanctions  so  grave  as 
iaaovatioB  upon  the  common  law — before  it  strikes  from  tho 
hands  of  the  fathers  of  Georgia,  the  last  shield  that  the  law  allows 
them  to  interpose,  between  their  confiding  daughters,  and  often 
Worthless  or  improvident  husbands. 

That  a  trustee  cannot  incumber  the  trust  estate,  sm  5  Jbibu.  CK 
JL409;  l%d.tl',  3  F«iey  740;  6  uZ.  625  ;  Lewim  4m  Tru^s^  i'dO-, 
I  Vhrm.  R.  49. 

JBjf  ike  CWr^.-^LuMPKiK,  J.,  delirering  the  opinion. 

This  was  a  clakn  case,  tried  before  Judge  Floyd,  iti  Bibb  Supe* 
tior  Coart,  May  term,  1847,  in  which  the  defendant  in  error  was 
plaintiff  in  execution,  mnd  George  C.  McNeill,  Edmund  Blaka 
«ad  John  Anderson,  defendants  in  execution,  and  Samuel  IL  Blako^ 
tnistea  oi  Edmund  Blake,  and  Eleanor  BlAkehii  wife,  formeriy 
Sieanor  Harris,  was  claimant. 

Several  ^,  y»'#,  in  favour  of  Richard  Irwin,  were  levied  npoa 
dWars  slavao,  as  the  property  of  said  Edmapd  Blake,  which  were 
ahimed  by  the  said  Samu^  Bi.  Blake,  in  his  character  of  tmsMe,  as 
aforesaid. 
-Upon  iba  triilt  ^^  executians,  with  the  levies  thereon/^ 
iaadiaadUiavidsMa;  aadfe^iaaprafaA  bf  Aa 
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diat  the  slaves  in  dispute,  were  in  the  possessioD  of  Edmund  Blake 
at  the  tifne  of  the  levy.  The  testimony  in  hehalf  of  the  plaintiff 
was  then  dosed. 

The  claimant  then  introduced  a  mamage  contract,  and  readtlM 
aame  in  evidence,  as  follows  i 

^  This  LcDBirrumE,  of  three  parts,  made  the  15th  day  of  No- 
veniber,  1838,  between  Edmund  Blake,  d  the  county  of  Biblv  and 
State  of  Georgia,  of  the  first  part,  and  Eleanor  Harris,  widow  of 
the  late  Jeremiah  Harris,  and  now  of  the  county  of  Houaton,  of 
the  State  aforesaid,  of  the  second  part,  and  Nathan  H.  Beall  and 
Samuel  R.  Blake,  of  the  third  part,  Witnesseth,  that  whereas  a 
marriage  is  intended  to  be  had  and  solemnized  between  the  said 
Edmund  Blatjp  and  Eleanor  Harris ;  in  consideration  of  the  said 
intended  marriage,  f nd  of  the  sum  of  five  dollars,  to  the  said 
Eleanor  Harris  in  hand  paid,  and  for  the  providing  and  scuming 
a  eompetent  provision  of  maintenance  for  the  said  Eleanor  Harris^ 
in  case  she  should  survive  the  said  Edmund  Blake,  her  intended 
bnsband ;  and  fi>r  aettling  and  assuring  the  proper^  herehafter 
mentioned,  to  such  usei^i^ad  upon  such  trusts,  aa  are 
expressed  and  declared ;  the  said  Eleanor  Harris,  with  the  i 
of  the  said  Edmund  Blake,  her  intended  husband,  and  diey,  aal 
each  of  thfem,  have,  and  by  these  presents  do  grant,  sell,  alien  and 
confirm,  unto  the  said  Nathan  H.  BeaU  and  Samuel  R.  Blaka^  and 
their  ayigJiB,  as  trustees,  the  following  property  and  estate,  lo  wU 
An  interest  of  one-half  in  a  lot  or  parcel  of  land,  containing  dvee 
hundred  acres,  more  or  less,  situate,  lying  and  being,  in  the  cwxatj 
of  Houston,  State  afbiesaid,  known  as  lot  number  —^  in  the  laotli 
district  of  said  county,  and  described  particulariy  in  a  deed  ot 
tranafiar  and  conveyance,  from  ABan  Windham  to  Eleaoer  and 
Thomas  W^  Harris^  containing  three  hundred  acres,  more  or  lessi 
together  with  all  the  houses,  buildings,  furniture,  stock,  ntenaQs* 
emoluments,  and  all  th^  appurtenancea,  to  the  said  k>t  and  fann 
belonging  or  appertaining;  also,  the  following  negro  slaveSk  vist 
Hannah,  Kizzy,  Dicey,  Joe,  Allen,  Jack,  Elbert,  Lewi%  Bknbeui^ 
Sylla,  SH>by,  Caroline,  Sappho,  and  Patieiice,  now  in  the  owner- 
sh^>  apd  possession  of  the  said  Eleanor,  togedier  with  their  isme 
and  fiitnre  increase,  and  all  the  righ^  title,  and  intereat  to  the  said 
slaves  and  their  issue ;  also,  all  right,  claim,  interest  and  piofi^  to 
eeitain  property,  arising  under  the  wiH  of  her  aistor,  Rebeoea  ', 
tickj  BOW  iift^oiUKOf eray»  Md  in  auit  bronght  by  •-•--- 
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in  '  Superior  Courts  and  all  profits^  interest,  m*  adrantagv^ 

which  has,  or  may  accrue  to  the  said  Eleanor  Harris,  in  her  right, 
18  heir  or  legatee  of  said  estate,  as  also  what  she  may  derire  hero^ 
after  by  legacies,  Sec,  To  hare  and  to  hold  the  said  property, 
hereinbefore  specified  to  be  hereby  granted  and  conreyed,  to 
tfaem,  the  said  Nathan  H.  Beall  and  Samuel  R.  Blake,  their  heirs 
and  assigns,  to  such  uses  and  upon  such  trusts,  and  to,  and  for,  such 
hrterest  and  purposes  as  are  hereafter  declared,  mentioned  and 
•xpressed  of  and  concerning  the  same  ;  that  is  to  say^-to  the  UM 
and  behoof  of  the  said  Edmund  Blake  for  the  term  of  his  natural 
lifii ;  and  from*  and  after  the  decease  of  the  said  Edmund  Blake,  if 
fthe,  the  said  Eleanor  Hams,  hi^  intended  wife,  should  sunriTO 
him,  then  to  the  use  and  behoof  of  the  said  Eleanor  Harris,  hie 
intended  wife,  in  lieu  and  satisfaction  of  her  dower  1^  child's  part, 
to  which  she  may  have  claim  through  the  statute  of 'said  State,  in 
nfl'iitfitiiii  of  free  hold  and  inheritance  of  which  the  said  Edmund 
Blake  may  die  seised  or  possessed.  And  it  is  hereby  further 
declared  and  agreed,  by  each  and  oTery  of  the  parties  to  these 
^teionts,  that  she,  the  said  Eleanor,  should  she  surrive  the  said 
Edmund  Blake,  shall  have  ftill  right  and  ^vrer  to  dispose  of,  by 
win,  one^haH*  of  the  before  mentioned  property  and  estate^  unlese 
diere  should  be  a  child  or  children  to  have  the  whole  of  the  said 
property  and  estate  hereinbefore  mentioned ;  but  should  the  said 
Edniind  Blake  survive  the  said  Eleanor,  his  intended  wife,  vrithout 
issue,  then,  the  estate  and  trust  hereby  created,  shall  snbsido  and 
cease  at  his  death,  and  the  legal  unite  with  the  equitable  estate 
nd  interest  in  said  property  hereinbefore  recited  and  specified, 
and  it  shall  go  and  vest,  as  it  would  have  done  by  and  after  the  mar- 
rii^  of  the  said  Edmund  Blake  and  Eleanor  Harris,  ft  ne  trust 
or  settlement  had  been  made,  and  shall  regularly  descend  to  the 
heiiB  of  the  said.  Edmund  Blake,  lawfully  begotten,  forever  j  and 
it  is  fhither  agreed,  by  all  and  each  of  the  said  parties,  that  the 
said  Edsmnd  Blake  shall  occupy,  possess  and  retain  possession  of 
tfce  before  mentioned  property,  and  shall  receive  and  enjoy  all 
nnts,  profits  and  emoluments  accruing  therefrom,  and  that  the 
said  Edmpnd  Blake  shall  exercise  all  reasonable  acts  of  ownership 
ever  said  property,  and  by  and  Mrith  the  consent 'and  advice  of  the 
Mid  Nathan  H.  Beall  and  Samuel  R.  Blake,  may  modify  and  change 
Ae  description  and  species  of  property,  if,  by  such  change  or  alter- 
•tioD,  he  can  enhance  die  rake  thereof,  or  increase  the  genenl 
W9km  MdaaioiiDt  of  propertj  gnaled  andcoam^e&me^i^lH^^ 
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lieretii  specified ;  and  it  is  hereby  likewise  declared  and  agreed,  by 
idl  and  each  of  said  parties,  that  it  shall,  and  may  be  lawful  fer 
the  aaid  Edmund  Blake  and  Elinor  Harris,  bis  intended  wife,  and 
the  said  Nathan  H.  Beall  and  Samuel  R.  Blake,  at  any  time  and 
times  hereafter  during  their  joint  lives,  under  their  respeotire 
hands  and  seals,  and  attested  by  two  or  more  creditable  witnesses, 
by  and  with  the  consent  of  said  trustees,  to  revoke,  make  void, 
alter,  or  change,  all  and  every,  or  any,  the  use  or  uses,  estate  or 
estates,  herein  and  hereby  before  limited  or  declared,  or  intooded 
to  be  limited  or  declared,  oi,  and  in,  the  property  hereinbelbre 
recited  and  specified^  mod  to  declare  new  and  other  uses  of  the 
•ame,  or  of  any  part  or  parcel  tliereof ;  any  thing  herein  containfld 
to  the  contrary  thereof, 'in  anywise,  notwithstanding." 
Signed  anlieealed,  ific,  by  the  parties, 

Ako,  the  following  post-nuptial  instrument,  being  a  ibodifiMtieft 
of  ^e  foregoing :  *  ■ 

''Geosgia,  )  Whereas,  certain  articles  of  agreement,  entered 
Bibb  County,  i  into  between  Edmund  Blake,  of  the  first  pait^ 
and  Eleanor  Harris,  of  the  second  part,  and  Nathan  H.  BeaO  and 
Samuel  R.  Blake,  of  the  third  part,  for  the  settlement  of  property 
tipon  the  contemplated  marriage  of  the  parties  of  the  first  and 
second  parts,  on  this  15th  day  of  November,  1838,  did  reserve  to 
the  said  parties  of  the  said  settlement,  the  right  to  revoke,  make 
void,  alter,  or  change,  all  or  every,  or  any  of  the  uses  or  estates 
therein  and  thereby  before  limited  and  declared  of  and  concemii^ 
the  property  therein  specified,  and  to  declare  other  and  new  vset 
of  the  same  or  any  part  thereof;  now,  by  virtue  of  said  reservalienv 
and  in  conformity  thereto,  it  is  Agreed  mutually  between  the  par» 
ties  to  the  said  agreement,  that  the  said  Eleanor  shall  have  the 
power,  in  any  event  whatever,  of  disposing  of,  by  will,  one  half 
of  said  property  mentioned  and  specified  in  said  original  agiee- 
ment,  hereby  revoking,  altering  and  amending  the  clause  of  said 
articles,  which  recites,  that  if  (he  said  JBdmund  Blake  survive  the 
said  Eleanor  HaiTis,  his  intended  wife,  without  issue,  then  the 
estate  and  trust  thereby  created,  shall  subside  and  cease  at  hk 
death,  and  the  legal  unite  with  the  equitable  estate  and  iuterast  in 
said  properly  therein  before  mentioned  and  specified,  and  tfaall  ge 
and  vest  ap  it  would  have  done  by  and  afler  die  marriage  of  die 
eaid  Edmund  Btoke  and  Ekanor  Harris^  if  ne  t 
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bad  been  made,  and  shall  descend  to  the  heirs  of  the  said  Edmund 
Blake,  lawfully  begotten,  forever,  so  as  to  vest  in  the  said  Eleanor^ 
in  that  or  in  any  other  event  whatsoever,  the  full  and  absolute 
power  of  disposing  of,  by  will,  of  one  half  of  said  property." 
Signed  and  sealed  &c. 

These  instruments  were  duly  proven,  and  recorded  in  the  proper 
office. 

The  claimant  next  offered,  and  was  allowed  to  read,  the  certifi- 
cate of  bankruptcy  and  discharge,  awarded  to  the  said  Edmund 
^lake,  by  the  proper  couit,  in  order  to  show  that  he  was  released 
firom  all  liability  upon  said  Ji.faa.  It  was  admitted,  that  the  prop- 
erly levied  on  was  not  returned  in  his  schedule  by  Edmund 
Blake,  to  the  commissionera  in  bankruptcy,  he  having  been  advised 
by  his  counsel,  E.  A.  Nisbet,  Esq.,  that  it  was  not  liable  to  be  00 
reComed. 

It  was  in  proof,  that  the  executions  levied  on  the  property,  bad 
beefl  bought  up  for  Nathan  H.  Beall,  one  of  the  trustees  named 
ID  the  marrifige  deed,  at  the  sura  of  fifly  dollars .  each,  and  were 
proceeding  at  his  instance,  and  for  his  benefit.  It  was  fljso  m 
testimony,  that  the  property  in  controversy  w,as  in  the  possessioa 
of  Mrs.  Blake  before  the  marriai^e,  and  that  afler  the  marriage  it 
went  into  the  possession  of  Bluke  and  his  wife,  who  have  since  lived 
together,  and  that  it  all  came  by  Mre.  Blake,  and  belonged  to  her 
before  the  marnage. 

Samuel  J.  Ray,  testified,  that  he  was  present  at  the  execution 
of  the  marriage  contract,  and  that  Nathan  H,  Beall  was  present 
likewise.  He  also  witnessed  the  marriage,  which  was  subsequent 
to  the  execution  and  delivery  of  the  deed. 

The  case  was  then  submitted  to  the  jury,  and  claimant's  couoael 
requested  the  Court  to  charge  the  jury,  that, 

1.  If  Beall  purchased  said  executions  against  Edmund  Blake, 
sfler  be  was  constituted  trustee  by  said  contract,  it  was  a  satisfao- 
tion  of  said  Ji,  fa'$, 

2.  That  if  Beall  purchased  said  Ji.  fas,  after  he  was  such  trustee^ 
tbe  same  can  never  be  enforced  against  the  trust  property. 

3.  That  there  never  vested  in  said  Edmund  Blake,  such  a  vitle 
to  said  property,  under  and  by  virtue  of  said  maniage  contract 
aa  could  be  reached  by  levy  and  sale  at  law.  > 

4.  Tbat  there  never  vested  in  tbe  said  Blake,  such  a  title  or  right 
as  could  be  levied  00  at  law,  during  tbe  lift  of  Uia.  B\a!kA. 

▼OL.  in.  il 
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5.  That  by  virtue  of  the  discharge  in  bankruptcy,  said  Blake 
was  discharged  from  all  his  debts,  and  that  all  his  property  was 
also  discharged  from  debts  then  existing,  un'less  some  legal  liea 
was  then  existing  against  said  property,  and  fixed. 

6.  That  during  th^  life  of  Mrs.  and  Mr.  Blake,  nothing  but  an 
equitable  right  and  title  to  said  property  vests,  under  said  marriage 
contract, in  said  Edmund  Blake,  which  is  not  subject  tolegalliens, 
nor  to  levy  and  sale  at  law. 

All  which  the  said  Court  refused  to  charge;  but  then  and 
there  charged  and  decided  the  contrary  to  be  the  law ;  that  said 
property  was  and  is  subject  to  levy  and  sale  at  law,  for  the  de\M 
of  the  said  Edmund  Blake. 

To  which  the  counsel  for  the  claitnant  excepted. 

Counsel  for  ^he  plaintiff  in  error,  submit  two  questions  for  the 
decision  of  tliis  Court:  1st.  Is  the  property  levied  on  and,  claimed 
subject  to  levy  and  sale  at  lawl  and  2nd.  was  it  subject  to  the 
executions  levied  ? 

fl.]  This  Court  is  unanimously  of  the  opinion,  that  the  judgment 
of  the  Circuit  court  should  be  reversed,  on  the  ground  that  the 
use  was  not  executed,  but  that  the  legal  estate  continued  in  the 
li:ustees,  and  that  the  equitable  interest  of  Edmund  Blake,  the 
debtor,  was  not  subject  to  levy  under  these  or  any  other  executions. 

It  will  be  perceived  that  there  is  no  controversy,  even  between 
counsel,  as  to  the  liability  of  Blake's  interest  in  this  property, 
whatever  it  may  be,  to  pay  the  debts  which  he  has  contracted 
since  his  bankruptcy.  The  only  question  is,  as  to  the  mode  or 
form  to  which  recourse  shall  be  had  to  subject  this  interest; 
whether  it  be  such  a  legal  estate  under  the  marriage  settlement, 
as  may  be  seized  and  sold  at  law,  or  is  it  a  mere  equity,  and  one 
whidi  can  only  be  made  liable  for  debts  in  and  through  a  decree 
of  a  court  of  equity  t 

What  are  the  facts  and  circumstances  under  which  this  instru- 
ment Was  made  1  and  what  are  its  terms  ?  Mrs.  Harris,  a  widow 
lady,,being  possessed  of  considerable  piroperty,  proposes  entering 
into  a  contract  of  marriage  with  Mr.  Edmund  Blake,  who,  as  is 
apparent  by  a  comparison  of  the  dates  of  the  deed  of  settlement, 
and  of  the  judgments,  was  largely  indebted  at  the  time ;  and  Ma 
fiict  is  presumed  to  have  been '  known,  as  the  judgments  were 
matters  of  record.  The  substance  of  this  agreement  is,  that  she 
conveys  her  property  to  Nathan  H.  B^all,  her  brother,  and  Samuel 
R.  Blake»  the  son  of  \xqt  intended  husbatid,  tipoo  Jbe  ibOowii% 
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truiis  and  uses,  to  wit,  for  the  use  of  her  intended  husband  for  life; 
if  she  survive  him,  to  her  use  for  life,  with  the  power  of  disposing 
of  one  half  thereof  by  will,  the  other  raoiety  to  go  to  his  children; 
if  be  sunrive  her,  the  ti-ust  to  cease  and  subside  at  his  death,  and 
the  legal  to  unite  with  the  equitable  estate,  and  to  descend,  the 
whole  to  his  children.  It  is  further  provided,  that  should  there  be 
oflspring,  the  fruit  of  this  union,  the  entire  property  is  to  vest  ^ 
in  it  or  them.  It  is  further  declared,  that  Edmund  Blake  is  to 
nave  the  entire  use  -and  possession  of  the  property,  and  to  exercise 
all  reasonable  control  over  the  same;  also,  he  is  at  liberty  to 
Mange  it,  by  the  consent  of  the  trustees,  provided  it  is  for  the 
benefit  and  advantage  of  the  trust  estate.  It  is  further  declared, 
that  the.  trustees  and  Mr.  and  Mrs.  Blake,  may,  at  any  time»  in 
eoBJanctioD,  le-settle  this  property  to  such  other  uses  and  purposes 
as  they  may  see  fit ;  and  the  record  discloses,  that  some  few  years 
diereafter  this  was  done,  allowing  Mrs.  Blake  the  right  to  dispose 
of  one  half  of  this  property  by  will,  under  any  circunistances  j 
that  is,  whether  she  survived  her  husband  or  noL 

The  first  point  to  be  considered,  is,  what  was  the  intention  of 
Ae  parties  to  this  contract  t  For  not  only  must  this  intention 
prevail,  if  it  contravene  no  rule  of  law,  in  aU  contracts,  but  more 
especially  in  marriage  settlements,  which,  like  wills,  are  liberally 
ooDStmed,  so  as  to  effectuate  the  purposes  for  which  they  were 
executed,  especially  so  as  to  protect  the  interest  of  that  party  for 
whose  benefit  they  are  made.     Atherley,  27  Law  Lib.,  48,  5S,  64. 

As  to  the  intention  of  the  parties,  it  is  not  a  matter  of  inference 
or  conjecture ;  the  instrument  itself  expressly  declares  at  what 
time  the  legal  estate  shall  unite  with  the  equitable;  not  in  Blake 
during  his  life,  but  at  his  death,  upon  his  surviving  his  wife  with- 
eat  children  by  he^;  so  that,  if  the  question  of  construction  rested 
upon  intention,  the  conclusion  would  be  easy.  But  a  grantor  or 
testator  may  intend  to  do  a  thing,  and  yet  not  do  it;  and  the  courts  ' 
ere  frequently  obliged  to  say  roluit,  Bed  non  dixit. 

Are,  then,  the  terms  of  this  instrument  so  clear  and  explicit  as 
to  vest  the  legal  estate  for  life  in  Edmufid  Blake,  conti-ary  to  the 
evowed  intention  of  the  parties  i 

Id  behalf  of  the  creditors,  it  is  insisted,  that  even  if  the  Statute 
of  useSp  and  the  10th  section  of  the  Statute  of  frauds,  did  not  apply 
to  peisonalty,  that  still  the  very  deed  itself  conveys  the  possession 
to  tkensOt  and  transfers  the  use  into  possession,  theneby  mak- 
ing Blake  the  complete  owndr  of  the  property,  aa  "weM  ta  \aM  «ik 
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in  equity.  And  it  is  truo,  that  the  entire  use  is  given  to  him,  but  it 
is  the  use  only,  and  not  the  carpus.  It  is  true,  that  he  is  entitled 
to  the  possession,  but  that  possession  is  evidently  not  an  inhereat 
right  by  virtue  of  the  estate  which  he  held,  but  bestowed  upon 
him  as  the  agent  rather  of  the  trustees.  It  is  likewise  true,  that 
he  has  the  privilege  of  exercising  reasonable  ownership  over  thii 
property ;  but  if  the  defendant  had  an  absolute  indefeasible  estate 
for  life,  in  this  property,  wherefore  the  necessity  of  giving  him  the 
right  of  possession  ?  and  why  this  restricted,  qualified  ownership  t 
Can  reasonable  ownership  mean  any  thing  more  or  les»  than  such 
ownership  as  is  not  inconsistent  with-  the  paramount  title  of  tha 
trustees  t 

So  much  for  the  case  in  behtilf  of  the  plaintiffs  in  execution,  and 
for  those  clauses  in  the  instrument  which  seem  moat  to  favour  tlisir 
position. 

It  n  difficult  to  lay  down  a  distinct  rule,  showing  when  a  tmat 
is  and  when  it  is  not  executed.  The  cases  of  Carwardine  va,  Cof- 
toardine,  1  Eden  R,  33,  and  Leicester  vs.  Leicester,  2  Taunt.  R.  109, 
would  prove,  that  it  is  not  sufficient  to  prevent  the  estate  from 
being  executed  that  the  trustee  has  something  to  do ;  but  it  wovld 
seem,  that  whenever  the  object  of  the  trust  would  be  defeated  hf 
its  being  executed,  as  in  cases  of  trusts  for  married  women,  or  to 
preserve  contingent  remainders,  or  where  the  trustee  hat  soma 
discretion  to  be  exercised  in  relation  to  the  estate ;  or  where 
there  is  some  object  to  be  effected  by  the  estate's  remaining  ia 
the  trustee,  that  in  all  such  cases,  the  instrument  will  be  construed 
not  to  convey 'an  executed  trust.  Posey  vs.  Cook,  1  HiU  IL  414 1 
Laurens  vs.  Jennt/  and  others,  1  Speer  Law  R,  366  ;  McLUyre  ti. 
Agricultural  Bank et  at,,  1  Hill  Gk.R.  III. 

And  do  not  most,  if  not  all,  of  these.reasons  apply  in  the  preseat 
case  1  Here  are  contingent  remainders  to  be  preserved ;  ahouU 
there  be  children  born,  the  fruit  of  this  union,  the  entire  estate,  by 
the  deed,  will  vest  in  such  offspring.  And  is  there  not  an  object  ta 
be  accomplished  by  continuing  these  trustees  1  They  are  not  only 
to  superintend  the  property,  and  see  to  it  that  it  sustains  no  injuiy 
during  the  continuance  of  the  life  interest  of  Blake,  either  by  aa 
improvident  sale,  or  any  other  act  of  ownership^  but  the  title  is  to 
remain  in  them,  that  they  may  be  ready  at  all  tiroes  to  unite  with 
Blake  and  wife,  as  they  have  once  done  already,  in  re-aettlipg 
this  estate  upon  such  other  tiiists  as  they  may  see  fit  How  could 
(his  be  done  under  a  sale  at  law  ?    But  Blake  himaelf  *^^««vfft  laB 
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or  dispose  of  this  property  without  the  consent  of  the  trustees  ;  how 
can  the  agent  of  (he  law  do  more  1  Cun  the  shenff  sell,  nolens 
valtns  1  we  apprehend  nyt.  The  possession  of  Blake,  then,  is  not 
inconsistent  with  the  lights  of  the  trustees,  and  did  not  subject  the 
property  to  be  seized  for  his  debts.  Cadogan  vs.  Kcnneit,  2  Cowjf. 
ILA32. 

But  I  confess,  that  to  my  mind,  there  are  otljer  and  higher  objects 
to  be  accomplished  by  holding,  that  the  legal  estate  shall  remain 
ID  tbe  trustees.  It  is  on  account  of  Mi*s.  Blake,  from  whom  the 
whole  of  this  property  was  received,  and  upon  the  credit  of  which. 
these  debts  were  not  contracted.  Marriage  settlements  have  the 
•auction  of  immemorial  usage,  and  of  the  most  enlightened  part  of 
the  human  race  ;  and  this  Court  would  be  recreiuit  to  its  duty  to 
permit  the  rules  of  the  law  to  be  strained  to  defeat  the  end  for  which 
this  contract  was  intended.  It  is  true,  that  the  use  of  this  pi'operty 
is  g^ven  to  the  husband  for  life  ;  but  then  he  cannot  aliene  without 
the  consent  of  the  trustees  and  for  the  advantage  of  the  trust  jeetate. 
While  this  is  the  case,  he  cannot  depiive  the  wife  of  a  naaintenance, 
•vea  if  he  desired  it,  out  of  this  property.  Her  interests,  there^ 
fcre;  are  essentially  protected  by  this  deed,  independently  of  the 
power  reserved  of  re-settling  the  estate.  To  allow  it,  then,  to  be 
sold  at  Jaw,  to  pay  the  husband's  debts,  would  be  to  defeat  the 
▼ery  end  for  which  the  trust  was  created. 

Let  these  creditoi-s,  then,  resort  to  the  appropnate  foinim— com- 
pel them  tp  come  into  equity,  for  the  purpose  of  subjecting  the 
hosbaod's  interest;  and  then  the  equity  of  the  wife,  from  whom  this 
property  was  derived,  can  be  set  up  and  asserted. 

Says  an  eloquent  counsellor,  (Mr.  Batch,)  in  the  case  of  M&rgan  . 
▼8.  Elam,  4  Yergcr  R.  409,  "  The  argument  that  these  settlements 
are  likely  to  produce  perpetual  feuds  and  cotitentions,  seems  to  be 
more  specious  than  solid.  In  most  cases,  the  seeds  of  that  rebellioiks 
spirit  which  the  wife,  having  a  separate  property,  may  manifest 
towards  her  husband,  are  sown  long  before  the  period  of  marriage. 
This  spirit  may  be  traced  back,  in  most  instances,  to  a  defective 
early  training,  to  the  indulgence  of  bad  propensities  in  infancy  and 
youth,  not  to  the  simple  and  single  fact,  that  the  Jeme  ooreri 
has  an  income  for  hei-self  and  children,  independent  of  tb« 
effects  and  fortune  of  her  husband.  In  the  faithful  discharge 
of  the  duties  of  that  mysterious  connexion  called  marriagei 
%\m  weakq^r  sex  may  proudly  challenge  competition  with  ihtk  a 
All  €}i:perien(je  teaches  us«  that  lix  dfiVQKlioi!^  \a  ^ 
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interests  of  their  husbands  and  their  children,  in  tenderness,  patience 
under  calamity,  in  disinterestedness,  they  are  wholly  without  rwala 
in  the  opposite  sex.  ^ 

''  In  this  country,  where  the  laws  of  primogeniture  and  entails 
have  been  abolished,  where  even  executory  devises  are  looked 
upon  with  jealousy,  these  marriage  settlements  must  be  sustained 
upon  the  principle,  that  they  are  in  many  cases  demanded  by  jus- 
tice, humanity  and  prudence. 

"  This  is  an  age  of  enterprise,  of  bold,  reckless  speculation,  of 
refinement  and  increasing  luxury.  There  are  cases  of  frequent 
occurrence,  in  which  it  is  the  duty  of  an  affectionate  parent  to 
place  at  least  a  portion  of  his  means  beyond  the  control  of  his 
daughter's  husband,  and  even  the  daughter  herself,  to  save  h«r 
from  the  improvidence,  the  immorality,  even  the  kind-heartedness 
of  the  man  to  whom  she  is  united ;  for  it  oflen  happens  in  this 
country,  that  men  are  mined  by  their  responsibility  for  others, 
prompted  not  by  interest,  but  sheer  good  feeling. 

**  It  seenis  to  be  a  mere  fancy  to  suppose  that  the  affections  and 
feelings  of  nature  in  the  marriage  state,  are  to  be  extinguished  by 
the  provisions  of  a  marriage  settlement,  when  we  have  continuaDy 
such  overwhelming  proofs  of  their  irresistible  power,  in  the  gene* 
reus  devotion  of  American  wives  and  mothers !" 

I  have  taken  the  liberty  of  making  this  extract,  because  there 
are  not  wanting  those  who  look  with  jealousy,  and  distrust  even, 
in  respect  to  this  favourite  doctrine  of  the  courts — the  wift^i  ^gyf^% 
believing  that  it  is  calculated  to  make  husband  and  wife  aliens  to 
each  other. 

But  not  only  will  the  wife's  interests  be  protected,  and  the  con- 
tingent remainders  preserved,  but  by  going  into  equity,  the  exact 
interest  of  the  debtor  will  be  ascertained  and  adjudicated ;  v?hich 
will  prevent  its  being  sacri6ced. 

Mett  ought  to  know  what  it  is  they  buy,  or  else,  how  can  they 
know  what  to  bid  %  Expose  such  an  interest  as  this  at  public  outcry, 
and  chance  and  not  judgment  would  decide  its  marketable  value. 
The  result  must  prove  highly  injurious,  either  to  the  purchaser  or 
to  the  debtor ;  and  no  one  can  doubt  upon  whom  the  ruin  would 
fall.  This  very  interest  might  be  worth  thousands,  and  yet,  fhiin 
the  very  nature  of  it,  and  the  doubt  and  uncertainty  attending  it, 
it  would  probably  be  sold  for  a  mere  song.  Sold  by  the  sheriff,  none 
^bat  lawyers,  and  those  who  are  willing  andaUe  to  pay  ibr  their 
.  cou\d  bid  inlAa\(Qully,  and  all  |ur  competition  wmU  ba 
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de8tro](ed.  Public  policy,  therefore,  unites  with  other  cousiderations 
to  coDstrain  the  creditors  of  Blake  to  apprciach  through  proper 
channels  in  order  to  be  heard.  This  may  be  a  hard  case  to  theiOi 
bat  the  general  good  ought  not  to  give  way  to  private  inconvenience. 
It  18  unnecessary  to  discuss  any  other  ground  in  the  bill  of  excep- 
tions. It  is  ordered  and  adjudged  that  the  judgment  below  be 
reversed. 


No.  51 — Daniel^Griffin,  plaintiff  in  error,  it.  The  Central  Bank 
OF  Georgia  and  others,  defendants  in  eiTor. 

p.]  Under  the  judgment  of  the  Supreme  Court,  pronounced  in  Collins  vt.  The  Cen 
Bank  et  at,,  a  pereon  having  purchased  the  bills  of  the  Monroe  H.  R.  and  Bank- 
ing  Company,  after  that  judgment  was  pronounced,  which  were  filed  under  tiie 
decree  of  the  Superior  Court  of  Bibb  county  before  the  judgment  of  the  Supremo 
Courtt  is  not  entitled  to  receive  upon  them  the  amount  which  he  paid  for  them, 
but  the  amount  paid  by  the  person  who  was  the  owner  at  the  time  they  were  filed* 

Exceptions  to  Auditor's  Report  In  Bibb  Superior  Court. 
Before  Judge  Floyd.    May  Term,  1847. 

Ib  the  case  of  Collins  vs.  The  Central  Bank  of  Georgia  and 
others,  claimants  of  the  fund  raised  by  the  sale  of  the  Monroe 
Rail  Road,  its  fixtures,  dec'  under  a  decree  in  chancery  obtained 
in  Kbb  Superior  Court,  by  virtue  of  a  writ  of  error  to  that  Court, 
upon  a  certain  bill  of  exceptions  filed  to  the  decision  and  judg- 
ment of  the  presiding  judge  in  the  distribution  of  said  fund,  the 
Supreme  Court  of  the  State  of  Georgia  revieWed  and  reversed  the 
judgment  below;  and  adjudged  and  determined  amongst  other 
things,  that  "  each  hank  bill  should  take  in  proportion  to  the  quantum 
of  consideration  paid  therefor  hy  the  holder^  or  claimant  en  the  Jund  : 
and  that  such  holder,  or  daimant,  should  state  the  quantum  of  eonsid- 
eratiom  actually  paid  therefor,  on  oath  in  writing,  with  the  right  of 
ether  contesting  claimants  of  said  fund,  to  traverse  the  same. 

The  Auditors  appointed  by.  the  Superior  Court  of  the  county 
of  IKbb,  under  the  said  order  of  the  Supreme  Cotut,  to  bear  evi- 
detiMy  and  report  upoQ  the  quantum  of  consideTB^cm  ^«A.d  Vj  ^^i^ 
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difTerent  bilMioldcrs  claiming  a  portion  of  said  fund,  ^met  iii 
pursuance  of  their  said  appointment;  when  the  plaintiff  in 
error  claiming  a  portion  of  said  fund,  as  a  holder  of  bills  of  the 
said  Monroe  Rail  Road  and  Banking  Company,  to  the  amouut 
of  four  thousand  one  hundred  :and  fifteen  dollars,  which  had  been 
filed  with  the  clerk  of  the  Court  below,  by,  and  in  the  name  d 
one  Richard  Peters,  Jr.,  by  his  counsel  in  that  behalf,  Messrs. 
Powers  &  Wliittle — which  said  bills  were  then  produced  and 
shown  to  said  auditors  by.  said  Daniel  Griffin,  through  his  counsel 
as  aforesaid,  the  said  GrifHn  then  and  there  claiming  tha€  said 
auditors  should  allow  him,  as  a  bill-holder,  to  draw  and  receive  his 
propoitionate  amount  to  which  said  four  thousand  one  hundred 
and  fifteen  dollars  would  entitle  him — offered  in  support  of  the 
same,  under  the  said  order  and  decree  prescnbed  by  the  Supreme 
Court  in  the  premises,  the  following  evidence,  to*wit : 

"  Macon,  Georgia,  Janulary  30th,  1847. 
"  Having  sold  to  Daniel  GrifHn,  Esq.  the  sum  of  four  thousaDd 
one  hundred  and  fifteen  dollars  of  the  bills  of  the  Monroe  Rail 
Road  and  Banking  Company,  which  Have  been  filed  with  the  clerk 
of  the  Superior  Court  for  Bibb  county,  under  order  of  court,  in 
my  name,  Messra.  Powers  &  Whittle  will  please  hold  the  «ame  or 
their  proceeds  subject  to  the  control  of  Mr.  Griffin  or  to  his  order. 

''Richard  Peters,  Jr." 

"  Georgia,  >  P^ersonally  appeared  before  mo,  Daniel  Griffioy 
Bibb  County.  S  who  being  duly  sworn,  deposeth  and  saith,  that  he 
is  the  owner  of  four  thousand  one  hundred  and  fifteen  dollars  of  the 
bills  of  the  Monroe  Rail  Road  and  Banking  Company,  which  liave 
been  filed  with  the  clerk  of  the  Superior  Court  for  said  county  in 
the  name  of  Richard  Peters,  Jr.  to  claim  a  pan  of  the  proceeds  of 
the  said  road,  &c.,  and  that  said  bills  cost  this  deponent,  one  hon* 
dred  (100)  cents  in  the  dollar. 

"  Daniel  Griffin. 
"  Sworn  to  and  subsciibed  before  me, 
this  30th  Januaiy,  1847. 

"  N.  C.  Munroe,  J.  I.  C." 

Which  i»aid  evidence,  and  the  claim  of  said  Griffin,  were  rejected 
by  said  auditors,  they  requiring  that  said  Griffin  should  procure  mud 
produce  to  said  auditors,  before  he  would  be  allowed  to  participats 
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ft^-«r  flpcoive  aitj  bf  caki  iind,  evicktfoe  of  lb«  qiuBtiiai  of  cdi^ 
diiintioaj^aby  8^  BkHnni  Peters,  Jr.  for  Mid  Imt  thowsapi 
outmare«l«iid«fto^»dalkur8of  iMHik  faiib  ef  mIiIv  eoslpMiy. 
>  .!Bo  wldcli  fliid  cheistoii  of  Mid  vodteon,  wMCMCn,  by  Ms 
>iluiiiiLys  «A>rasald>  objected^  «d  fixcepted,  «■  iHegvl  Mid  ii#t 
1fMii»  tlio  r^qwisitmi  of  libe  doorsA,  miid  order  lof  th^  Supreme 
€o«rt»  ia  tlio  premiMS}  aad  sAermods,  at  tbe  Uwy  Wrmof  tlM 
OMiViti^low,  wken  smid  repoit  of  M«4  Midita>fs  cftme  $o  ber  acted 
«i«  tad  reoened  hj  sskl  Covirt,  tbe  said  «eperC  wes  vraeiTod, 
tfdo^jlod  amd  ccmflmied  hj  Mid  Oonrt,  aa.jt»  jedgttievt  mni  dosvee, 
•etuJdiBtanjiPg  ^  obje<^tioiis  asd  excepdons  of  Mid  GHAi 
HMreio.'  ^To  wblch  d^deioto  and  jadgtnent  of  the  Court  below, 
ibe  said  CMflht  excepted^  a»d  aM^goed  the  sioiMribr  error^ 

Pomnts  fc  Wflim.«,  AndSiiLisT,  ibr  tie  plskiciff/D  eiror. 

^    Petto  A  Njsbet,  ftr  tbo  diolbndants* 

'  *'  RoiniBttFOBe,  also,  fdr  cl&^maTits  of  the  fund,  in  oppositia*  te 
phletiff  in  error,  submitted  the  following  htieifi 

1."  Pi>int  on  nierits— ^Peters,  (of  whom  Grifiin  bought,)  bj  eom* 
^ing  in  under  the  original  decree  and  filing  bis  daiin,.Vicanie  m 
jMhl^  lo  the  suit.  8i4ry  Eq.  PL  #Ar.. 99 ;  ib,  M,  e.  9  j  2  Siorif  Eq. 
tk.  lOMa ;  19  Vesey  it  336 ;  2  f<f.  812,  dl3;  Cflop.  Eq.  PL  S9, 106, 
I'ffige  417,11. ;  8  id.  18,  19. 

'  S.  -Ckiflltf,  faaring  benght  the  bilki  of  Peters  after  fhe  hitter  fB6i 
diem,  bought  lUpendetu^  and  afi<  to  M  other  claimiMils,  wfll  be  held 
to-oeeopy  the  Mme  slid  no  better  latualieii  thl«i  PetiNf^  end  nb- 
Jm  to  uE tlie eifitdBS  thtft  he  wa&  I  Siottf  Eq.$ec.^M;  24d.9ee. 
9Mf  mmy  Sf.  )Pf.  ^^i  Cmlv.9n  Pat. l08;  %  BOl  ^ BtaH.  186, 
1116;  tl  Vem^  R.  197;  !•  M.  84;  1  Vem.  Ui9. 

Bf  tk€  Gmrtr^Vi0!^n^  J^  deKrerlug  the  opftaton. 

.  The  auditors  refused  to  allow  to  Mf.-Chiftn.Vhe'aHioniit  whidi, 
in  his  affidavit  it  appears  he  gave  lor  the  biHs  of 'die  Monroe  Rail 
Road  &  Banking  Company,  holding,  that  he  was  entitled  to  receive 
only  what  they  cost  Peters,  who  had  filed  tfiem  under  the  decree 
of  the  Sup^or  Court  of  Bibb  county,  and  befbre  the  judgment 
of  the  Supreme  Court.  Judge  Floyd  corifirmed  the  decision  of 
tho  auditors,  and  his  judgment  in  that  regard,  la  exce\A«4.  V.o» 
tOL.  III.  48 
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[1.]  Tbt'^oeftioi)  ie,.  whedMr  a  {)iircha8er  of  th^aa  biOs,  ao  fiM^ 
after  tfia  judgsMiibof  thie  Supreme  CofOt,  wat»  accordiag  to  ilMit 
judgmentp  entk}ed  to  «9eeiTe  what  fae  paid.fer' tlma  in  ^w  dktfi- 
btttiott  of'  the  iuidi  raited  irom  th6  dale  of  tfatf  Monroe  Rail  Road 
&  .Banking  Companyt  or  what  had  been  paid  for  tbeai  bj  tbe 
koldert  anterier  to  that  judgment.  ■  It  ii  eenfiaed  wubia  Tery 
narrow  liaritaf  By.  the  original  decree  of  the  Buperier  Cowt  of 
Bibb  county,  'directiDg  the  tale  of  the  Monroi^  Batt  Road,  aH  perw 
Bonfl  holdiag  claims  npon  that  company,  were  dinacted  to  file  ifaair 
elaims  in  the  elerk'a  office;  according  t9  thia  decree  'tbeae  UUa 
w^are  filed.  •  Tho  Court,  in  distributing  the  fiinds  raiaed  by  4^  aaK 
deevldd,  among  ocber  things,  that  the.  holders  of  the  faffis  of.tkat  . 
company^  ware  .entitled  to  receive  the  amount  whidi  A^  oa)M 
for  on  their  face.  The  question  having  been  taken  up  to  thta 
Court,  ve  detecm&ned  that  tbe.Iiolder^  of  these  biHa  weve  not 
entitled  to  the  amount  due  on  their  face,  but  the  amount  paid  tott 
them.  The  question  as  to  what  the  bilh  then  filed,  ahoQldrocemi 
was  made  before  the  Supreme  Coait,  definitely,  and  we  now  boU, 
that  the  judgment,  of  that  Couit  fixed  the'  amoMiU  at 
paid  for  them,  by  the  then-  holder.  That  axQpuat  was  to  be 
tained  by  the  auditora«  but  when  ascertained,  the  ju^gneiit  of 
the  Suprama  Court  settled  it  as  the  quantum  of  dividaod. 

If  it  were  true,  that,  according  to  the  judgment  of  theSapiMBa 
Court  a  peiraon  psirchasing  these  billa  after  it  was  proiHniiiced« 
could  come  in  and  receive  whatever  amonot  he  paid  for.tbenv. 
the  judgment  might  have  been.oad^,  and  would  be  iiow»  aa  &Taa 
ibe  fund  la  uadiatributed,  m  perfiact  aollityf. 

In  aaticiplition  jof  such  a  Judicial  oonatructiop,  aaMi  boider 
might,  through  the  agency  of  accommodating  fnenda.  kaf«  adld 
his  bills  fiir  par  value,  and  both  he  and  the  purchaser  baya  i^iaad 
the  whole  amount  appearing  to  be  due  on  .them,  thus  dalbatiBg 
the  judgment  of  this  Court  altogether.  As  this  case  inVolvea  do 
point,  save  a  constructidn  of  our  own  judgment  piYHiouscad.  in 
Collins  vs.  The  Central  Bank  et  at.  1  KcUy  R.  435, 1  dismiss  it 
without  further  consideration. 

Jaet  'the  judgment  jo£  tho  Court  below  be  affirmed. 
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N6.  52.-^-Harmon  Howard,  and  Johk  I^owers  seeurity  oh  appeal^    ^ 
piaintifi^  in  errbr,  r*.  The  Central  Bank  of  OEoiOnA,  dcfen- 

'  |l.)  Tlw  ikdoMM  of  a  Mfotiabto  jtwtiist^ry  note,  dnnm  Ito  Mb  Surie,  jMLysble  in 
ffew  Yorky  and  returned  protested  ibr  non-payment,  is  entitled  to  chai|;Q  firo^pav 
ceoL  damages  against  the  iudoracr,  aa  provided  by  the  Act  of  1823,  in  cases  of 
protested  bills  of  exchange. 

Aisampsit.     Tried  befofe  Judge  Floyp.     In  Bibb  Superior 

Oottrt.    May  ferm,  1847. 

i""  _  ■      ■  . 

Dflftiic6y  TTtuty. 

The  Central  Bank  of  GeorgM  obtained  a  ^d^^  in  Bibly 
fiupmor  Court  againtt  the  plaindflTin  errof,  lui  one  of  tb^  indpr^^ 
•nr  of  t  Mte  for  92,000,  made  by  St^ty  &  Pratt,  cmd  payable  at 
fbm  Msrchanta'  Bank,  New  York ;  apd  which  was  transibrred  by 
Ae  ittdofftem^ftts  to  the  Central  Bank.  Tfiis'  note,  wlite  it  M 
ibn^ym  preaentdd  at  the  Merchants*  Bank,  In  New  Yorfcj  fbi 
piynMiit,' wfakh  was  rejfuscd.  The- judgment  rendfered  upon  it 
wIm  Ibt  the  principal,  interest  and  costs ;  as  to  damaged,  the  reeorS 
wasnlent 

Aft«r^Ais  judgment,  die  phintiff  in  error  and  the  Central  Baok 
estpe  to  a  settlerment,  by  which'  the  judgment  was  taken  «p,  and 
Hub  Mte,  IhA  suhgtoct  of  the  preset  iK;tion  of  aaAimpsit,  Was  giveii 
in  Id  Bteadi  for  the  sum  of  $2412.  In  this  settlement,  the  CentSral 
B^nk  eharged  the  plaintiff  in  error  $100,  bein^  fi  p^  cent,  daititt- 
gek  iipoii  the  principal  of  the  former  note,  on  account  of  the  noh- 
paymeiait  vAs/on  presented  for  payment  at  the  Merchants'  Bank, 
New  ToA;  and  it  wa6  included  in  the  note  of  $2412  aforesaid. 

To  tldii  action  the  plalntif  in  error,  Howard,  plead  usu^. 

tJpon  the  trial  on  the  appeal,  it  was  proved  by  the  testimony  of 
ibe  eadiier  of  the  Central  Bank,  that  the  $2412  Was  the  aggregate 
of  llie  principal  and  interei^,  protest  fee,  tmd  die  $100  damages  or 
premium,  less  the  amount  paid  in  cash,  out  of  which  the  discount 
of  tEie  new  note  was  received. 

Tiiere  was' other  testimony  in  tlie  case,  but  not  having  relation 
to  th<v  cantested  ptnnt  as  to  the  $l00  ^hnna^es,  it  is  omitted. 

Tke  CMit  below  charged  the  j«ry,  the  pies  -of  usury 
filed,  that  the  bank  had  a  rigtit  to  charge  the  $100  daxDAi|SQa  ' 


9M  8in>RBM£  COURT  OF  OEOBQliu 

Howard  f>«.  Cemiml  Boolk. 


tbe  non-payment  of  the  note  in  New  York,  in  the  iame  maimer 
a«  if  .the  SM^e  had  been  a  bill  of  exchange ;  and  that  tfaabank,  not 
having  recovered* it  in  tbe  first  action,  wea  no  bar  to  the  legal 
light ;  and  having  the  legal  right  to  charge  it,  the  indndbg  it  in 
the  note  given  was  not  usuiy. 

To  wrhkk  decisioa  and  ebarge*  the  coonael  foe  Howard 
excepted. 

C.  J.  McDonald,  for  the  plaintifr  in  error. 

The  judge  charged,  that  the  Central  Bank  had  the  right  ^ 
charge  the  $100  damages,  fbr  the  non-paymenc  of  the  noCe  in 
New  York,  in  the  same  mimner  as  if  it  had  been  a  bill  ef  excWege ; 
and,  that  the  basl^  not  having  recovered  it  in  the  first  action,  was  vo 
bttr  to  ita  legal  right;  and  that,  having  ibe  legal  right  tQ  diargeit, 
the. including  it io  tba  npte  givMi  was  no(  usury. 

Tbe  note  is  usuricwis,  because  it  is  given  ftr  mcc^tliautlie  mak 
UtaUe  intere9t, 

To  coBadtuta  iwury,  Aere  must  either  be  an  exiaciiig  debi^  or  A 
direct  loan,  ^d  aa  agreement  to  pay  more  thaa  l^gal  interest  fiv 
*  tbe  forbearance  of  tha  debt  or  loan,  or  some  device  ecmtnved  for  Ae 
purpose  of  evading  or  concealing  tbe  appearaeee  of  a  loan  aod  Utt- 
beflffanee,  when  in  truth  it  was  such.  Chkty  an  CmUraeU  701*  In 
this  case  there  was  an  existing  debt,  aq4  ikft  agreemeoc  tepay  more 
|h4n  legal.imerest  for  the  forbearance  ef  the  debt  The  OMrtract ii 
then,  usurious,  unless  the  party  had  t)ie  legal  right  to  demand  die 
payment  of  the  excess  over  the  legal  interestt  under  the  eircam- 
stances  of  the  ease.  The  note  on  which  the  jodgaieDt  was 
rendered,  was  payable  in  New  York ;  the  mal^iar  mede  de&ok, 
and  the  note  wae  returned  under  profeeiC  It  \b  contended,  that 
the  holder  had  a  right  to  demand  five  per  cenL  damages,  and  ie 
the  Court  charged.  Our  statute  applies  to  bilk  of  escha|ige 
enly.  Prince  454,  462.  The  practice  of  re-excliange  has  neter 
been  adopted  in  tjbe  United  States  9  our  laws  and  naagea  ferie  aa 
exception  to  tbe  Sluropoan  Commercial  Law.  CktUg  4m  JBtHi» 
^6,  h.  noU. 

In  an  action  on  a  promissory  note^  no  allowance  is  inad^  en 
nceoiint  of  difier^nca  in  exchi^go.  20  JeAat.  Bm.  102.  The  Cen- 
tral Bank,  then,  had  no  legal  rigbl  to  demand  the  p^ymeol  of  the 
pteaiium,  which  was  precisely  5  per  ceatun  on  the  VTT'yK  id  Ibe 
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note;  aii«l,  having  no  such  right,  including  it  was  usury.  It  was- 
an  agreement  to  pay  mora  than  legal  interest  for  a  debt. 

If  the  agreement  be  clearly  usurious,  though  the  parties  did  not 
iatend  il  to  be  aov  and  were  ignorant  that  such  waatbe  legal  eAet 
of  their  contract,  it  la  void,     CkUty.on  CaiUr(u:U,  703, 

The  mere  giving  and  receiving,  designedly 9  more  than  tha  l^at 
rate  of  intere«t»  is  usury,  although  there  be  no  xnormpt  ageeeaieiit 
other  than  that  which  ia  mjEinifested  by  one  party's  allowing^ '  and 
the  other  receiving  the  unlawful  interest*  8  Qnet»  R,  ^6. .  If  i( 
were  not  so,  the  usury  laws  woul^  be  useless.  Partial  would  inever 
begin  a  contract  by  mutually  anoounoing  an  intention  to  violnte  or 
evade  the  law.     The  only  questions  are-** 

Has  more  than  the  legal  rate  of  interest  been  in  any  manner 
demanded  or  reserved  for  the  loan  of  money  or  forbearamae  of  the 
(iebtt 

Wat-the  amount  which  (Constitutes  this  excei^,  intentionally  asked 
on  ana  aide  and  allowed  on  the  odier  1  • 

.Tkaae  questions,  affirmatively  anf^wered,  make  a  case  of  usurf* 

A  pcpmisftory  note  cannot  be.  treated  as  a  bill  of  exch&nge  40  aa 
to  entitle  the  holder*  to  recover  damages  for  non-payment;  if ^ 
coiild,  a  protest  would  be  necessary.  A  protest  is  not  nag^iory. 
2  Moward  Sujp.  Cl  R. 

;  The  xndotaeraent  of  a  promissory  note  gives  it  the  re^eoUaaoe 
of  i(  bin  of  exchange ;  for  then  it  is  an  order  by  the  indorsei:  upo^ 
tlio  payer  of  the  note$  the  indoraer  beccmies,  aa  it  weret  the 
drawer,  the  maker  of  the  note  the  acceptor,  and  the  indonee,  J^ho 
payee.     CkUty  on  Bilis.  5^3;  Heylin^  vs.  Adamamt  2  Burfwut  iL 

The  acceptor  is  not  liable  for  die  extni  charges  on  tho  ve^^x* 
ehango.    3  Kent  Cam.  116. 

Lo|d  Mansfield,  in  making  the-  above  remarks,  only  alli^ed .  to 
Ihe  law  of  demand  and  notice  before  the  indorsc^r  could  b^ 
cfaai^ged^  and  not  to  the  liability  of  the  indoraer  to  davuige^^  on  a 
foihire  to  pay  by  the  maker.  Our  statute  only  applies  (o  qases  of 
bills  of  exch^^e  draiyn  or  negotiatied  within  this  State,,  upon  any 
person  or  persons  of  or  in- any  State,  Territory,  or  District  of.  the 
United  States.  }t  does  not  apply  to  bills  di-awn  by  one  citizen  of 
diis  State  on  another  citizen  of  this  State,  though  payabte  PVt  of 
llieSute.     CiiUjf  (m  Bilb,  U.  , 
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PoE  &  Nisbet;  for  th6  defendant  in  error. 

The  question  arising  oat  of  this  case,  is,  did  the  act  of  the 
Central  Bank,  in  inchiding  the  5  per  cent,  in  the  new  note,  amount 
tonaoty? 

To  tbii  positioB,  we  reply,  that  it  did  not  aifkount  to  asotj. 

When  a  bill  indorsed  over,  is  not  duly  paid,  the  indorsee  may 
charge  the  indorser  with  interest,  exchange,  and  other  incidental 
expenses,  beyond  the  atnount  of  legal  interest.  15  Vesey  ISOj 
Aurial  ts.  Thomas,  2  T.  iZL  52 ;  Hiddd.  Ch.  R.  112 ;  11  :Eatt.  43; 
^  Camp.  488;  Blt/den.  an  Untry^  58. 

By  ike  OouTt,-^'W AJitHf^kt  J.,  deliy^ng  the  opinion.    * 

It  appears  from  the  record  in  this  cAtse,  diat  Stdry  &  Pratt  drew 
their  promissory  note  for  $2,000,  payable  iLt  the  MerchanttT 
Bankt  in  New  York^  and  which  was  transferred  Mj  indorsement, 
to  ^e  Central  Bonk  of  Georgia ;  that  the  note  was  dnly  presented 
when  doe,  at  the  Merchants'  Bank,  in  New  York,  for  paymeni; 
which  was  refhsed.  It  also  appears,  that  Harmon  Howard,  the 
plaintiff  in  error,  was  otie  of  the  indorsers  oa  that  nete,  and  that 
miit  was  instituted  against  him  thereon  by  the  Central  Bank,  and 
Judgment  obtained  against  him  for  the  principal  and  inteteat  due; 
that  he  then  applied  to  the  bank  for  a  settlement,  and  6Dr  socb 
ai^ttlement'  executed  to  the  bank  another  note,  for  die  anm  of 
$2,412.  'Suit  having  been  instituted  against  him  on  this  last  noCa^ 
he  filed  the  plea  of  usury,  and  on  the  trial  of  the  cause  it  ap 
pears  that  the  Court  bekmr  charged  the  jury,  that  the  bank  had 
tbe  right  to  charge  the  one  hundred  dollars  damages,  included  in 
the  note,  for  the  non-payment  of  th^  note  in  Now  Yotk,  in  the 
same' manner  as  if  the  aame  had  been  a  bill  of  exchange,  afkd  die 
including  it  in  th6  note  given  on  the  settlement,  was  not  usury. 

To  this  charge  of  this  Court,  the  plaintiff  ih  error  excepted  |  Mid 
insists  that  the  bank  had  no  right  to  charge  or  demand  damages 
for  the  non-payment  of  a  note  payable  in  another  State;  and  diat. 
Including  the  one  hundred  dollars  for  dtoiages  in  the  tiote»  does 
consttttite  Ufeury. 

[I.]  The  cashier  of  tbo  Central  Bank  proves,  diet  one  bmidreil 
dollars  was  included  in  the  note  for  premium,  or  damages,  and  tBD 
qa<)atiou.  presented  (ot  our  considoi-ation  is,  whether  the  baak  had 
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ike-jegal  right  to  charge  damages  on  the  note  ^rawn  by  Story  Ic 
Pratt,  in  this  State,  and  indorsed  by  the  plaintiff  in  error,  pajald* 
mt  the  Merchants'  Bank  in  New  York,  and  there  protested 'fornon- 
•  p«ymenL  The  act  ef  10th  December,  1823,  declares:  ''Whenr 
•ver  any  bill  of  exchangQ  hereafter  to  be  drawn  or  negotiated 
within  this  State,  upon  any  .person  or  persons  of  or  in  any  Stated 
Territory  or  District  <£  the  United  States,  shall  be  reCumed  unpakli 
and  shall  have  been  doly  protested  for  non-payment  in  the-  viaimef 
oeiiai  in  case  of  foreign  bills  of  exchange,  ^e  person  or  persons 
li^  whom  the  •aiEi&  shall  or  may  be  payable,  shall  be  entitled  to 
IWMTer  and- receive  of  and  from  the  drawer  or  drawers,  or  the 
indorser  or  indorsers  of  «acb  bill  of  exchange,  five  per  c^U 
damages^  over  and  above  the  principal  sum  ibr  which  said  bill 
'o£.eKchaBge  shall  have  been  drawn,  together  with  lavirfnl  interest 
qn  t^ia  aggregate  amount  of  such  principal  sum,  irom  the  *tim9 
•I .  which  notice  of  such  protect  shall  have  been  given,  and.  the 
payment  of  tho  80 id  principal  sum  and  damages  shall  have  been 
daipanded*"  Prince  Dig.  4.$4.  By  the  law  merchmit,.as  it 
existed  befb^  the  enactment  of  the  statute  of  1823,  the  holder 
of  the  bill  would  have  been  entitled  to  recover  the  face  of 
the  bill,  with  interest  from  .the  time  the  bill  ought-  to  have  been 
peidf  charges  of  protest,  and  the  amount  of  the  eurreni  rmU  rf 
excfioMge^  between  tho  placq  where  the  bill  was  drawn,  and 
the  place  where  it  was  to  have  been  paid.  The  five  pet  cent, 
damages,  fixed  by  the  statute,  is  supposed  to  cover  the  rate  iff 
ijxhange.  The  Centr.al  Bank  wanted  Ainds  in  the  city  of  New 
York,  and  purchased  the  note  in  question,  payable  there;  and  it 
was  returned  protested  for  non-payment.  If  it  had  been  a  hill  of 
exchange,  instead  qf  a  promissory  note,  it  is  admitted  that  the 
holder  would  have  been  entitled  to^  charge  the  indorsor,  nnder  the' 
statute,  the  five  p<^r  cent,  damages,  which  would  have  made  the 
one  ])U|idred  dollars  included  in  the  note  alleged  to  be  uSurioup. 
WJiat  is  tlie  difference  in  principle,  so  &r  as  the  rights  of  the 
defendants. in  .error  are  concerned,  between  a  purchase  of  it  hSi 
ef  exchange  payable  in  New  York,  for  two  thousand  dollars,  anj 
a  purchase  of  an  indorsed  promissory  note^  drawn  by  Story  &  Pratt» 
payable  there,  for  the  same  amount  t  The  presumption  is,  thai  the 
liank  needed  that  amount  of  funds  in  tha  qity  of  New  York,  and  had 
a  right  \o  expect  that  it  would  be' pmd.  there, :  which  net  haWog* 
been  doi^  eiUipr  by  the  makers  or  the  indbntoie^f  the  papier^  ih* 
I  wea  cetnrned  pcotested,  and  the  bank  -wae  damtagr I ,-  ya»  % 
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Ae  Bat&e  extent  kB  contemplated  by  tiite  ftatate  is  ieato  a  bffl  «f 
MuMnge  liad  been  .00  reitinied  protected  fer  noii^ayiDeiiC.    ' 

"But  tbe  trgufnettt  icnr  the  plaintiff  in  etnir  is.  tkat  the 
efi)j  mentuuM  ^&«S!ii  «/*  exchamgti  and  does  not  tnentfon  j 
Mgtfipa/.Uiatii  trne,  bat  if  we  cad  i4iow  tiiat  pttniftiflBorf  Botes  stMil 
ii|km  i^mmefoUing  with  bids  ofeicchabge^  after  iiidomeBMiH 
ithd  come  witbin  ^  rirti#iM  tod  ^jnftr  of  ihe  atatote^' ihetii  iroagic 
W  be  held  to  apply  as  weti  to /wvmiwory  awitot  as  Mto  ^  imlaufgi', 

la  HeyUn  ts.  ^42am#tMi,  Loixl  Mansfield  said-^^  While  a  prae» 
mrj  nete  continues  in  its  original  shape  of  a  promise  from  e«e 
man  to  fiay  abodier,  it  bears  no  simititade  to  a  bill  of  exebeegeb 
When  H  is  trnddned,  the  metibtanc^  begint;  fyr-  then  it  is  en  erAr 
by  the  indorser  upon  jLh§  maker  of  (bo  note,  {kis  Mtat  by  Ae  eeCOi)  , 
to  jMi^  to  <^  mdbrtee.  This  is.tbe'Very  definttioe  of  e  ,hiH  of  e^  . 
efaange.  The  indorser  is  die  drawer;  the  «iaker  of  die  note  li 
the  acceptor,  and^he  indorsee  is  die  person  to  whon  it  is  eisis 
paylfcle.     2BUr.IL%76. 

hr  Brmdn  ys.  Harraden^  it  was  held,  that  sfaice  the  statute  of  JksM 
bills  af  exchange  and'  promissory  notes  are  placed  on  the  MMMt 
footimg.  In  that  case,  Mr.  Justice  Bailer  says-*-^  It  appears,  fteai 
the  cases  cited,  diat  Lord  Hdltaadthe  merchants  were  perpetaaAf 
disputing  whether  or  not  promissory  notes  should  be  put  ge  <dM 
sanne  looting  widi  bills  of  exchange.  The  merchantsl  did  not  eQB« 
tend  that  they  might  recover  on  notes  in  particular  caae$  odtf^ 
bat  that  notes  should  be  univpr§aUff  considered  in  the  same  light 
as  tills  of  exchange.  Upon  that  ground  they  applied  to  dMlegn- 
ktare  for  r^ef ;  and  their  conduct  is  very  strotig  to  Aow  wiet 
cohslinsction  the-  statute  of  Anne  ought  to  recetYe.  The  languagi^ 
of  the-preambJe  is  express,  that  it  was  the  object  of  thelegisiatiiro 
to  put  promissory  notes  exacHif  an  the  0atn0  Jbeting  wiAitdandtiBi 
nf  exokm^ge,  and  the  Enacting  past  pursues  that  intention.  Thers^ 
{ore,  though  k  has  been  now  sMempted  to  make  a  distincdoe 
betwe^  billa  of  exchange  and  promissory  notes,  and  to  rimw  dist 
the  Ibr^er  cnsly  are  beneficial  to  trade  and  cottimerse,  yet,  disl 
•rgumeait  is  not  ^w  open,  for  the  legislature  have  Said  dbeody 
die  reverM;,  and  that  it  is  for  the  benelit  of  cemmerbe  that  diey 
sheald  be  placed  m  ihe  9Mke  Jhoting.**    4  7.  JR.  IM. 

in  Carbm  ifs.  Fantmtri,  Lord  Kenyon  seid-«-^*Tt  was  die  oljesi 
ot  the  statute  ef  Anne  So  put  promissory  ikoles  eti  dm  same  fte^ 
iiig  wWi  bills  of  exehangei,  m  ertry  rmfpeci.*^    ^  K  JR.  4M. 
/ .  Mr.  CUmf  aaj»-^  The  autute  of  ^n 
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•n  tho  ftanie  footing  as.^  bills  of  excbaQg^j  and  consequently  the 
decisions  and  rules  relating  to  tiiQ;  Onei  ^re  in  general,  applicable 
to  the  other."  *  Ckitiy  <m  BUh^.  329:    . 

XDbancellor  Kent  says — **  PrOiaitiBory  notes  are  goTerned  by  the 
nilfis  tbaC  apply  to  bills.  The  effect  of  the  statute  of  Anne  is,  to 
maktnotei^  token  negotiated^  aumnu  the  shape  and  operation  qf  hW^ 
and  to  redder  the  analogy  between  thena  so  strong,  that  the  rules 
estftblished  with  respect  to  the  one,  apply  to  the  other."  3  Keni 
Com.  72. 

It  is  admitted  that  if  a  bill  of  exchange  had  beeB  drawn  in  this 
State  by  Story  &  Pratt  on  persons  living  in  the  State  of  New 
York,  it  would  be  considered  as  a  fbreiga  bill  of  exchange ;  btft 
the  statutes  of  8th  and  9th  William  III,  and  3d  and  4th  Anne, 
placed  foreign  and  inland  bills  on  the  same  footing,  and  subjected 
iolaad  bills  to  the  same  law  and  custom  of  merchants  which  gov- 
erned foreign  bills.  Buckner  vs.  Finley  if  Van  Lear^  2  Petert  2L 
586.  Notwithstanding  promissory  notes  are  not  mentioned  jn  the 
•UitulB  of  1823,  yet,  we  are  of  the  opinion,  that  when  negotiable  and 
imdanedt  they  come  within  the  reason  and  spirit  of  it,  and  that  the 
defendant  in  error  was  entitled  to  charge  the  five  per  cent,  dam- 
agesi  which  was  included  in  the  note  on  settlement,  and  that  the 
■ame  was  not  usurFous. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  63^— CowLEs   &;   Ward,  plaintiffs  in   error,  vs.  Arcbibals 
Clark,  defendant  in  error. 

[1.]  Where  the  bdi  of  exceptions  does  not  embrace  the  material  facts  upon  which 
the  judgment  of  the  Court  helow  was  rendered,  and  which  are  indiapensahly 
necessary  to  enable  this  Court  to  review  the  judgment  of  the  Court  below,  the 
writ  of  e^or  will  be  dismissed. 

The  bill  of  exceptions  in  this  case  referred  to  dirers  documents, 
as  faaTtng  been  used  in  evidence  on  the  trial  below,  and  also  to 
eertain  testimony  taken  by  commission  ;  tione  of  which  was  emhp* 
(iied  in  the  bill  of.  exceptions,  nor  appended  thereto,  under  tlA 
I  of  tlM  presiding  judge  below.  « 

TOL.  in.  49 
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'  CowlM  lb  W«f4  m.  dull.  " 

The  counsel  for  the  plaintiflTs  in  error  moved  a  raggefttioB  «f  • 
diminution  of  the  record ;  which  was  overrakid.* 

The  connsel  for  the  defendant  in  error  then  mored  to  disiiita 
the  writ  of  error,  on  the  ground  of  the  incompleteneai  of  the  bill 
of  exceptions ;  the  docoments  and  other  endence  onuttad,  bmng 
Biaterial  to  a  bearing'  in  the  Sapreaoe  Comt. 

'  WiNGFiBLB,  Hncas  &  Hms  and  Pes  fc  NnacT  for  pluntiHk 

C.  S.  McDonald  for  defendant. 

'  By  the  Caurt.-^'WAmNEn,  J.,  delivering  the  optnioa. 

This  is  a  motion  to  dismiss  the  plaintifTs'  writ  of  error,  on  the 
ground  that  material  documentary  eridence»  had  upon  tbe  trial,  ia 
not  embi%Ced  in  the  bill  of  exceptions,  winch  is  necessary  for  the 
hearing  of  the  oatjse  in  this  Court. 

[1.]  It  appears  from  the  record,  that  Cowles  plead  in  bar  to  the 
suit  in  the  Court  below,  his  certificate  in  discharge,  as  a  bankmpi 
under  the  act  of  Congress,  and  that  fraud  was  suggested,  for  ite 
purpose  of  Vacating  tbe  d<ecree  declaring  him  a  bankrupt,  oa  iba 
ground  that  he  had  not  returned  a  fair  schedule  of  his  ptopeffty 
as  required  by  the  bankrupt  'act.  Tbe  certificate  of  bankruptcy 
is.  not  embraced  in  the  bill  of  exceptions,  or  in  the  brief  of  the  evi- 
dence, nor  is  there  any  statement  as  to  the  time  of  iU  daU* 

From  what  we  can  learn  from  the  record,  the  fraud  alleged  con- 
sists, in  not  returning,  in  the  bankrupt's  schedule,  certain  property 
which  had  been  mortgaged,  but  which  mortgage  had  lost  its  h'en 
in  consequence  of  not  being  recorded  within  time.  To  enable 
this  Court  to  determine  the  questions  made  by  thQ  record,  as  wa 
understand  them,  the  certificate  of  bankruptcy  ought  to  be  before 
us,  or  at  least,  a  statement  of  its  date,  that  we  might  know  ike  time  at 
which  he  was  declared  a  bankrupt ;  the  record  is  silent  aa  to  that 
fact  It  would  be  equally  important  to  have  the  mortgage  before 
us,  at  le^Bist  a  statement  of  its  date,  wh^  recorded,  and  all  the  ma* 
terial  facts  connected  with  it,  necessary  to  a  correct  application  of 
the  law  thereto.  The  certificate  of  bankruptcy  and  tbe  ssorlgage, 
constituted  material  and  important  evidence,  upon  which  tha  jadgw 
ment  of  the  Court  below  was  had,  and  which  is  indispeaaahiy 
accessary  for  this  Court  to  have  before  it,  to  onabb  il  to  lemw 
the  judgment  of  the  Court  below.    Tba  judgaianl  af  iha  Omi^ 
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belo^  was  given  on  the. facto  presented  to  it»  including  the  mort- 
gage and  the  certificate  of  bankruptcy.  The  fourth  rule  of  this 
Court  requires,  that  ^  a  brief  of  the  oral,  and  a  copy  of  the  written 
evidence  adduced  in  the  Court  below^  shall  be  einiK>died  in  the  bill 
of  exceptions,  and  shall  constitute  a  part  of  the  same." 

Tlus  rule  was  intended  as  well  for  the  protectioa  of  the  rigkis 
rf  ike  partieM^  as  a  froper  w^dertiamimg  of  the  judgmeni  qf  ike 
Cmurt ;  and  the  C^urt  below  is  iaterested  to  see  that  all  the  mflifi- 
fi^  facts  on  which  ito  judgment  Mfas  rendered,  ai'o  embraced  ia 
l})a  biU  of  exceptious  and  sent  up  to  this  Court.  The  parties  are 
also  equally  intei-ested  to  have  all  the  material  facto  in  the  cause^ 
lapoB  which  the  judgment  of  the  Court  which  they  seek  to  revaito 
er  affirm,  was  rendered,  correctly  represented  to  this  Coutt^ 

Indeed,  the  evidence  was  required  to  be  embraced  in  the  bill  ef 
•sceptioBS,  that  the  Court  below  might  inspect  it,  and  certify  to  itf 
beiag  correct,  not  only  for  ito  own  protection,,  but  for  the  protectioa 
ef  tke  righto  of  the  parties  interested  in  the  judgment  .of  vibe  Goait. 

This  as  a  duty  which  we  fisel  we  cannot  too  earnestly  zecomr 
iMBd  to  the  /acmtrable  cenmderaium  of  the  judges  of  the  Superior 
Coarti^  dee(4y  impressed  as  we  are  with  the  great  necessity  of  hevt 
lag  the  facts^  upon  which  their  judgment  was  predicated  in  the 
Coort  beWw,  faithfully  i-epi^sented  en  the  record  certified  and 
IraaamiMed  to  this  Court. 

The  faeto  ia  this  case  necessary  to  a  correct  veview  ofthe  jodg« 
wtmal  of , die  Court  below,  not  bmng  eaibraced  in  the  bill  of  excep- 
,'the  motion  to  dismiss  the  writ  of  enor  must  be  allowed. 


54-*-CaABi.se  J.  McDewAKa,  assignee,  tce^  plaiatiff  in  errc^  vs. 
FaBDSRiOK  Sme  and  otheie,  defeadanto  ia  enar, 

11.J  GMffti  of  tqmtj  uBuallj  act  in  obe4ie«ee  and  is  aaal^fj  to.the  statates  of  limi- 
latioiia,  is  cases  where  it  would  oot  be  uigast  and  inequiuble  to  do  so. 

[3.1  Lapse  of  tune  i^  no  bar  to  oases  oT  express  tr^st,  created  by  deed  or  wfll,  wbei* 
prtceedinf  s  are  instituted  within  a  maaonabla  time,  aqd  there  is  no  doubt  eilh* 
•a  to  te  aright  or  the  exisMKe  of  iha  tnut. 

b  B^ky.    Bin,  kt.    Triad  bsfoM  Jadff«  Fl«s»<    &>  BSbb 
OMUt    May  T«nB.  1847. 
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For  the  fffcts  of  the  case  and  the  errors  alleged,  the  reader  ui 
referred  to  the  opinion  delivered  by  the  SuprenM  Court. 

Chaslcb  J.  McDonald,  In  pro.p^, 

Tliis  writ  of  error  brings  before  this  Court,  two  eamses  which 
Were  submitted  to  the  jury  together,  and  which  were  p^itiully 
connected,  as  will  be  seen  from  the  transcript  of  the  record. 

The  plaintiff  in  etror  was  the  assignae  of  aft  execution  obtained 
agaifi^  Pk^d^rlck  Sims,  and  which  was  levied  on  certain  negtoct 
ifhich  were  claimed  by  Henry  G.  Rosk,  as  trustee  of  Mm.  Suaatt 
BiyAb  the  wifb  of  the  defendant  in  execution.  The  defendant  In 
execution  was  ih'  possession  of  the  negroes  levied  on,  at  the  tiiMi 
of  the  levy.  The  judgmefit  on  which  the  exe<iutien  was  issued, 
was  obtained  at  November  Term,  1842.*  The  uote  im  which  ths 
judgment  was  obtained,  was  dated  the  15th  day  of  July,  1841. 
The  defendant,  Siitas,  executed  the  deed  of  settlement  set  ferth  m 
the  bill  iC  exceptions,  on  the  '27th  day  of  September,  1841,  in 
which  are  embraced  the  negroes  levied  oir,  and  in  which  it  li 
recited  that  he  is  seised  to  his  own  use  and  of  his  own  property, 
of  the  negroes  named,  which  is  recorded  the  29th  day  of  SepCeoh 
bef ,  1841.  The  execution  docket  showed  die  indebtmetit  of  SiiBi» 
at  the  time  of  the  execution  of  the  deed  of  settlement.  Marriage 
articles  between  Sims  and' his  wife,  executed  3d  October,  1832, 
and  recorded  13th  day  of  November,  1843,  and  executed  prior  to  ths 
marriage;  were  read.  These  articles  are  fully  set  out  in  tlie  btt  ef 
exceptions.  It  will  be  seen  that  Sims  stipulates,  that  so  soon  as 
the  debts  of  Mrs.  Wells,  the  intended  wife,  were  paid,  fer  which 
purpose  he  was  authorized  to  dispose  of  any  portion  of  the  prop- 
eity  he  might  think  fit,  and  also  as  soon  as  all  litigation  in  regard 
.  to  the  said  Susan's  property  should  be  ended,  and  all  expenses 
paid,  and  a  suitable  compensation  for  his  time,  trouMe  aiid  atMH 
tion  to  said  business,  he  would  settle  en  the  said  8«9Mi,  through 
the  intervention  of  trustees,  the  whole  of  her  (the  said  Susan's) 
estate  which  should  regain,  whether  real  or  personal  estate  or 
money,  &c.  That  the  charge  of  the  Court  may  be  ftilly  compre- 
beiide4f  i^  i^  prG|>ef  to  state, '^that  the  bill  iu  chftncery  filed  by 
plaintiff  in  execution,  was  submiued  to  the  jury  at  the  same  time, 
which  bill  contained  allegations  that  the  property  levied  on,  was  a 
portioli  of  ^e  property  owned  by  Mt%,  diau  'prior  to  4he  anr- 
riage,  and  embraced  ia  the  marrkige  artielaR    Vhm'i 
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tlie  jury,  that  the  property  was  levied  on  as  the  individual  prop- 
erty of  Frederick  Sims,  and  that  unless  they  should  be  of  opinion 
that  it  was  his  individual  property,  it  cot^ld  not  be  found  subject  at 
law,  and  that  for  the  purpose  of  coming  to  a  conclusion  on  this 
point,  they  must  look  into  the  testimony  that  was  given ;  that  it  all 
depiended,  iu  the  opinion  of  the  Court,  upon  whether  the  property 
levied  on  was  the  property  embraced  in  the  ante-nuptial  articles 
oC  agreement,  entered  into  between  Mrs.  Wells  and  Mr.  Sims. 
If  it  was  that  property,  it  was  not  subject,  and  that,  for  the  pur- 
poee  of  ascertaining  whether  it  was  the  same,  they  might  refer  to 
tke  allegations  in  complainant's  bill,  in  which  it  was  so  alleged^ 
and  these  allegations  bound  him. 

The  bill  filed  by  complainant  alleged,  that  the  note  on  which 
tira  judgment  at  law  was  founded,  was  given  for  professional  ser- 
wes,  for  the  payment  of  which  the  ante-nuptial  articles  of 
agreement  provided,  and  prayed  that  the  property  levied  on  might 
he  subjected,  by  the  decree  of  the  Court,  to  the  payment  of  that 
debt,  provided  the  property  should  be  condertined  at  law;  ortbat 
k  might  be  decreed  to  be  sold,  and  the  proceeds  applie'd  to  the 
payment  thereof;  or  that  an  account  should  be  taken  of  the  pro- 
ftssional  services  of  complaidant,  and  that  the  payment  therefor 
ibould  be  decreed  from  the  trust  property  set  apart  for  that  object 
in  the  ante-nuptial  articles.  The  defendants  answered,  and  denied 
that  the  consideration  of  the  note  was  that  alleged  in  the  cora- 
plainanit's  bill,  but  was  a  totally  different  consideration ;  and  then,  in 
answer  to  an  amendment  to  his  bill,  defendant  Sims  answers,  that 
it  was  without  consideration,  but  given  at  complainanl's  request 
and  lor  his  accommodation,  and  it  was" in  fact  complainant's  debt; 
and  he  fixes  the  time  at  which  it  was  given,  on  which  depends  the 
truth  or  falsehood  of  his  sworn  statement  of  the  cirx^umstances 
under  which  it  was  given,  'i  his  4s  proven  to  be  untrue  by  an 
officer  of  the  bank,  and  the  books  of  the  bank  where  the  note 
was  negotiated.  Complainant  could  not  prove  the  consideration 
fer  which  the  note  was  given,  but  'he  proved  the  allegation  of  Sims' 
answer  to  be  false.  The  complainant  proved  his  services,  and  the 
▼alue  of  them  in  the  litigation,  the  expenses  of  which  were  to  be 
paid  by  Sims  from  the  property  prior  to  the  settlement  agreed  to 
he  made  on  his  wife,  and  that  the  last  case  was  finally  settled  in 
1840. 

I..wiU  proceed  to  show  that  the  prc^rty  is  subject  t6  the  ese» 
cotion  under  tlM  facta  prOTen,  aad  that  the  chaxfs^  q€  ikHa 


3M      SUPRSMB  COURT  OF  OEOROUu 

'  f    ■  '  ■  '  >      ■  ^ 

McDoMdd  M.  Sinw  aad  diben. 

as  embraced"  in  the  firat. ground  of  error,  is  erroneous.  All  the 
property  of  the  defendant  is  bound  by  th^  judgment.  Prncce  42€^ 
451.  Was  the  property  levied  on,  the  property  of  the  defendanl^ 
or  was  it  diverted  by  the  marriage  articles  of  3d  Octn^be^,..  18SS  t  '. 
or  did  these  articles  prevent  the  myarital  rights  «€  Sims  from  aitacli* 
ing  to  Mrs.  Wella'  property,  on  the  consiinimatioa  of  the  nMrriage  t 
I  shall  argue  the  xase  on  the  assuftiptioa,  that  the  properly  levied 
OR 'was  a  part  of  the  same  embraeed  iu  the  anle^iiuptial  articlei  ■■ 
which,  by  the  way,  was  not  proven. 

Property  of  the  wife,  en  marriage,  vests  in  the  husband*  PruMe 
225.  The  marriage  is  a  gift  of  all  chattel  interests  ef  the  wilb  ' 
to  the  husband.  1  Bacon  Abr.  476,  479.  Clancy  RighU  of  Womm^ 
This  is  the  general  effect  of  marriage  on  the  rights  of  property 
of  'the  wife.  Did  the  marriage '  articles,  entered  into  betweee 
Sims  and  wife,  prevent  this  effect  1  or,  in  other  words,  did  thej 
prevent  the  marital  rights  of  Sims,  the  husband,  from  attaching  te 
the  property  t  It  is  only  nocesfory  to  examine  them  to  discover ' 
that,  so  far  from  it,  it  was  not  so  intended ;  it  was  expected  and 
intended  that  the  legal  estate  should  vest  in  Sims ;  they  were 
executed  prior  to  marriage,  bpth  parties  were  mi  jwn§^  no  tmt* 
tees  were  interposed,  no  conveyance  of  title  was  made,  and 
there  is  nothing  in  the  transaction  which  prevented  the  usual  effect 
ef  marriage,  on  the  property  and  rights  of  property  of  the  wifis. 
Indeed,  the~ articles  shpw  that  both  parties  understood  the  effect, 
and  that  the  legal  estate  should  vest  «n  Sims  ;  for  they  prorvidethat 
he  '*  should  settle,  by  the  intervention  of  trustees,  the  whole  of  her^ 
the  said  Susan's,  estate."  Now,  if  it  was  not  known  and  expected 
that  the  title  should  vest  ie  him,  why  stipulate  diat  JU  tkmM  setUe^ 
&c.  1  He  has  power  to  sell  what  pipperty  he  shall  think  fit ;  die 
letter  part  of  the  articles  provides  for  the  sale  of  the  property  el 
any  time,  provided  he  should  deem  it  necessary,  with  the  conaaet 
of  his  wife  expressed  under  her  band.  This  clause  haa  no  refinr- 
epce  to  the  power  of  sale  to  pay  debts,  expenses  of  litigatioB,  ke^ 
but  if  it  did,  as  the  legal  estate  was  in  Sims,  and  he  held  it  mani^ 
festly  as  trustee  fur  the  purposes  specified  in  the  articles,  it  coaU 
have  been  placed  there  with  no  other  object  thae  that  Mrs.  Sims 
jnight  be  apprized  ef  the  proceedings  of  the  trustee,  and  satisfy 
herself  of  the  justice  and  necessity  of  his  proeeedings.  -But  the 
articles  did  not  convey  the  property  out  of  Mrs.  S.;.  if  they  did 
not,  the  marital  rights  of  Sims  attached,  and  be  took  &e  piepehy 
with  all  its  incVdeuta.    2  Aoperen  Aefb^*  YFj^lM. 
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The  agreement  entered  into  before  man-iage,  becathe  extin- 
IfQished  by  the  marriage.  Ath,  on  Mar.  Set^t,  f.  171;  Waikym, 
T».  Wtk^n»,  8  Aik,  72.  97. 

The  ante-naptial  articles,  then,  baring  no  eflfect  npon  the  title  t6 
tte  property,  it  was  sobject  to  his  debts  at  law 

'  Thai  Mrs.  Sims  ts  entitled  to  the  protection  of  a  conrt  of  chan* 
eery,  against  the  general  creditors  of  her  husband,  I  dp  not  ques- 
tion ;  birt  when  she  applies  to  that  court,  other  parties,  who  hare 
ft  prior  equity,  will  also  be  protected.  The  claim  cause  is  exclu- 
sively at  law,  and  has  tio  connexion  with  the  cause  in  chancery, 
except  so  far  as  that  cause  seeks  to  have  the  proceeds  of  the  sale 
of  the  property  levied  on,  applied  lo  the  execution  levied,  as  being 
a  debt  for  which  the  trust  property  is  liable.  • 

The  charge  of  the  Cotirt  to  the  jury,  that  in  investigating  the 
claim  cause  they  might  refer  to  the  allegations  in  complahiant|8 
bill,  for  the  purpose  of  ascertaining  whether  the  property  levied 
on  ^was  embraced  in  the  ante-nuptial  articles,  is  erroneous.  1 
rm.  Eo.  358;  7  Term.  R.  3;  3  PhU.ED.923',  Narris'  Peake,S5. 

The  bill  in  chancery  was  not  offered  or  read  as  evidence ;  had 
it  been,  all  its  allegations  would  have  gone  together,  those  in  com- 
plainant's favour  as  well  as  those  against  him.  1  Starkie  Ec,  285. 
The  bill,  if  used  as  evid^ce,  would  have  made  out  the  whole  of 
complainant's  case.  But  it  itas  neither  read  as  evidence,  nor  com- 
mented on  as  evidence,  by  counsel  on  either  side. 

I  maintain  that  the  instiilction  of  the  Court  to  the  jury,  that  thtf 
statote  of  limitations  presented  a  complete  bar  to  the  complainant's 
demand  for  ^professional  services,  was  erroneous.  The  Court  said, 
that  if  it  wais  an  action  at  law  against  Sims  and  wif^  for  these  set^-' 
Vices,  the  statute  v^ould  bar  the  claim,  and  that  the  statute  is  equally 
a  bar  in  equity  as  at  law.  It  is  tnie,  that,  when  the  plaintiff  in  equity 
has'a  remedy  at  law  against  the  same  party  for  the  same  demand,  in 
a  matter '  where  there  is  not  a  direct  trust,  the  statute  is  a  bar  in 
both  courts ;  but  the  present  is  not  such  a  case.  It  is  true  that 
mo  action  at  law  might  have  lain  against  Sims  and  his  wife  for  ser- 
vices rendered  ;  but  it  is  equally  true  that,  on  the  consummation 
of  the  marriage,  Sims,  in  virtue  of  the  mtfrriage  articles,  became 
a  tliistee  for  the  payiAent  of  all  Mrs.  Sims'  debts  contracted  prior  to 
the  marriage,  as  well  as  for  the '  payment  of  the  expenses  of  the 
KCi^ion  respecting  her  property :  and  her  creditors,  and  persona 
rendering  services  in  the  litigation,  bould  pursue  him  at  once«  Ifc^ 
traa  not  neceaaary  to  have  sued  Sims  and  hu  wiSe  ou  VliEitnx  *>! 
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liability,  to  hare  entitled  complainant  to  a.  reoied  j  agaiast  Sims,  oti 
the  trust  deed  or, marriage  articles.  And  here  seems  to  have 
arisen  the  misconception  of  the  Court.  .  If  he  had  pursued  his 
action  at  law,  he  could  not  there  have  subjected  the  trust  property. 
Had  the  articles  been  carried  into  effect  so  far  as  Mrs.  Sims  Was 
concerned,  the  remedy  at  last  was  in  equity,  mad  on  the  ante-nup- 
tial articles.  The  party  would  have  had  ^  right  to  pursue  the  tsott 
property.  This  may  be  done  even  in  cases  of  implied  trust,  (2 
Story  Eq.  Jur.  497,  498,)  when  the  trust  property  k  ultimately 
the  demand  first  at  law.  A  court  of  chancery,  to  prevent  this  cir- 
cuity of  action,  will  give  a  direct  remedy#  ib^  It  makes  no 
difference  that  complainant  was  not  a  party  by  name  to  the  mar- 
riage articles.  If  a  trust  was  created  by  them  for  his  benefit, 
though  without  his  knowledge,  he  bad  a  right,  when  it  came  to 
his  knowledge,  to  affirm  the  trust  and  enforce  its  execution.  1 
^ohns.  Ch,  R.\29;  HUl  on  Trustees,  338,  w^  I. 

A.  debt  may  be  barred  a^  against  executcn^  at  law,  .when  if  a 
trust  is  created  by  will  for  the  payment  of  debts,  it  may  foe  col- 
lected in  equity.  Jones  vs.  Scott,  4  Eng.  Ch.  R.  eond.  415,  422. 
In  this  case  an  action  at  law  had  been  instituted,  in  which  the  Stat- 
ute of  limitations  was  pleaded  ;  the  action  was  discontinued,  and 
the  debt  was  recovered  in  equity.  In  this  case  Lord  Brougham 
held,  that  although  the  personal  estate  of  the  testator  was  assets  in 
the  hands  of  the  executor  for  the.  payment  of  debts,  without  direc- 
tions in  the  will,  yet  if  such  direction  was  given,  a  trust  was  thereby 
created  which  would  prevent  the  bar  of  the  statute  in  equity. 
This  decision  underwent  revisictn  in  the  House  of  Lords,  and  they 
reversed  the  decision  of  the  chancellor  only  so  far  as  to  bold,  that 
a  direction  in  a  will  for  payment  of  debts,  was  merely  inoperative 
so  far  as  the  personal  estate  was  concerned  ;  in  other  words,  the 
dire'ction  did  not  create  a  trust.  14  Eng.  Ch.  R.  cond.  2dpt.  504  j 
but  the  principle  is  sustained,  that  when  a  tnist  is  created  the 
statute  presents  no  bar.  ib.  note.  The  same  principle  is  ^enforced 
in  Hughes  vs.  Wynne,  11  id,,  in  which  the  Master  of  the  Rolls  says, 
it  is  not  to  be  inferred  that  a  man  has  no  debt,  because  he  does  not 
go  to  law  to  enforce  payment  when  he  has  a  trustee  to  pay  hiiL 
Paige  R,  172,  1^3^  This  principle  has  been  recognised  sod 
enforced  in  other  States.  In  the  case  o£  Buchan  vs.  Jamet,  decided 
in  South  Carolina,  the  chancellor  says,  that  the  well-establishtd 
doctrine  of  this  Court,  based  on  the  authority  ci  the  English  Chan- 
cery, is,  that  the  Statute  of  limitations  will  not  b«r  a  fli^mar^ 
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growing  Out  of  a  dii'ecC  trust,  but  will  a  deraaod  ariaiDg  out  of  « 
trust  raised  by  implication  of  law.     1  Speer  R,  383. 

Again,  tbe  trust  to  which  both  Sims  and  his  wife  were  parties, 
was  created  by  deed.  They  created  the  trust.  Sims'  lability  bA 
trustee  is  by  deed,  and  ^puld  he  have  been  held  accountable  at 
law  as  trustee,  the  statute  bar  is  twenty  years.  Pfince  577.  As 
the  complainant  has  no  remedy  on  the  instrument,  at  law,  but  is 
entitled  in  equity  to  relief,  the  statute  can  present  jio  bar. 

Had  the  ante-nuptial  articles  been  executed,  and  the  settlement 
faaade  oo  Mrs.  Sims  in  accordance  tbeiewith,  but  without  paying  tbe 
exjpenees,  (these  expenses  being  a  charge  on  the  separate  estate^) 
the  statute  would  present  no  bar.  .2  Dan,  Ch.  Pr.  732 ;  Noriom 
ra.  TurviU^  2  P,  WiU$,  iL  144.  But  the  defendants  did  not  insist 
in  dieir  answer  upcto  the  statute  except  as  to  a  part  of  the  demand, 
when  the  judge's  charge  embraced  the  whole. 

The  principle  of  the  decision  is,  that  the  Statute  of  limitations 
does  n6t  run  against  a  trust ;  and  it  applies  equally  to  a  trust  cre- 
ated by  deed  for  the  payment  of  debts  whether  the  property 
•ubjected  u>the  trust  be  real  or  personal  estate.  Hiiim^  Trustee 
341. 

How  a  trust  may  be  created,    ih.  65. 

The  settlement  made  by  Sims  to  Ross,  in  tmst,  not  having  been 
made  in  eonfermity  to  the  ante^nuptial  a^icle^,  can  derive  no  valid- 
ity from  them.     Roberts  Fraud't  Con.  245. 

Fob  k  Nibbet,  for  defendants  in  error. 

To  the  first  point  we  object  and  say,  that  the  marital  rights  of 
Sims  did  not  attach  by  the  marriage ;  for  the. marriage  articles  were 
enteved  into  for  the  purpose  of  avoiding  this  result,  and  provided 
eriy  4bat  the  debts  due  by  said  wife  and  the  expenses  of  the  liti- 
gatkx^  should  be  paid  out  of  her  property.  , 

1.  Courts,  of  equity  endeavour  as  much  as  possible  to  give  effect 
to  marriage  articles.    Atherhif,  27  Law  LUk  48,  68,  64. 

2.  The  claims  of  creditors,  I  apprehend,  are  never  an  objection 
to  the  execution  of  marriage  artides,  unless  they  were  creditors 
by  judgment  or  other  matter  of  record,  before  the  articles  were 
•Bteied  into.  Aik.  on  Mar.  Sot.  68;  JPtnc^  vs.  EuHof  Wtnckdua; 
I  P.  Wm.  277. 

In  diis  case  the  demand  was  never  reduced  to  judgment  against 
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the  ctfitet  ^flM  (rtutj  «Dd  not  even  against  Sims  until  long  after  dw 
marriage.  •         -  . 

To^e  seoond  aseignaient  of  orror,*  we  reply^  that  die  aHega- 
tions  in  the  farm  of  udmis9ion$  in  the  complainantVs  bill,  are  and 
can  be  received  as  evidence  against  bii%  1  Grtenl,  Ev,mc,  ftk2 ; 
BM.  Nin  Prms,  235 ;  1  Pk.Ev. >391« 

To  the  third  asaigmnent  of  errbr,^that  the  Co«it  erred  hi 
charging,  that  if  this  was  an  action  at  law,  and  die  statate  ef  Kn« 
tations  Would  bar  the  claim,  ilr  would  be  equally  a  bar  in  eqnky," 
because  it  was  preveii  chat  the  aervices  sued  for,  were  rendered 
for  said  Suslm  while  sole,  and  for  herself  and  said  Sims  after  mar- 
nage  in  relation  to  the  property  embraced,  in  sarid  marriage 
articles,  and  that  said  Sims  was  thdn  a  tmstee  for  fhe-pajraent  of 
said  demand,  and  the  statute  did  not*  bar  said  dlaim  in  equity/' 
This  ground  of  the  plaintiff  in  error's  case  is  fatal  to  the  frst 
ground  of  exception  taken,  which  holds  *'  that  the  legal  estate 
vested  in  the  hcisband  by  the  marriage,  notwithstanding  the  mar* 
riage  articles,  afnd  could  only  be  divested  by  a  eettlenlent  made 
in  porsliance  of  die  articles."  We  admit  die  general  mle,  that  ae 
time  bars  a  direct  trust  as  between  the  trustee  and  the  cegtui  quetrmii\ 
but  as  between  a  creditor  and  a  trustee,  the  statate  ztay  be  a  bar. 
Webster  vs.  Wdtster,  10  Fe*«y  R.  98;  1  Brown  Ch.  R.  479 ;  I\nau^ 
head  vs.  Taumekeady  17  Vesey  R,\  Bec^ford  and  olhen  ^n.  TFoile,  t^ 
95;  ExWs.  of  Hamilton  vs.  AdmW.  of  Smith,  3  Murphy,  US. 

Although  the  statute  of  limitations  speaks  of  acdons  in  the 
courts  of  law,  yet  it  is  the  duty  of  .the'courts  of  equity  to  tttfiue 
its  spirit  into  their  decisions,  as  much  as  can  be  done  without  vio> 
kting  its  own  fundamental  ttaxiafs^  Thompwri  emi  Wi/k  vs. 
Blair,  3  Mwrphy,  583.  And  courts  of  equity  act  in  obedienoeto  the 
statute  of  limitadons.  Hovendm  vs.  Anmetfey,  2  Seha.  and  Ltfi  <l2t ; 
S  Stmj  Eq.  eee,  1520,  note  2.  Even  where  there  vras  a  trust  fiat 
the  payment  of  debts,  in  awiil,  Lord  Hard wick^aHowed  the  etatnii 
of  UmiUtions.  LaeonTs.  Bn'ggs,  3  Atk.  R.  lOSjEvanews^  Tweedy, 
1  Bei\  ^1^.  This  was  in  a  will  of  personal  estate.  1  Brmm  CL 
R.  482, «.  b.  But  the  trust  attempted  to  be  set  «p  by  the  plaintiff 
in  error,  viewed  in  the  most  favourable  light  for  eiud  plaintiiF,  cM 
amount  to  nothing  more  than. a  eoneirmctive  trtut.  (See  arddea.) 
And  oonstrucdve  trusis  are  affected  by  the  atatute  of  limitadoBa 
Beckford,  vs.  Wadt,  17  Vesty  R,  95;  Farnhdm  vs.  Brooke,  9  FidL 
343;  Robmeom  vs.  Hook,  4  Maeon  R.  139. 

But  diis  is  not  oven  a  constnicUve  trust  in  &voar  of  the  pUntiff 
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ia  errpi^  ibr  the  articles  merely  give  a  permisvioii  to  the  trustee 
(Sioos)  to  dispose  of  part  of  the  ti'ust  estate  to  defray  the  expen- 
ses of  litigation^  S^c,  the  trust  being  created  for  the  benefit  and 
protec;|ion  of  the  wife. 

^Fourth  ground  of  error.  '*  Because  the  defeddants  .did  not  insist 
on  the  bar  of  the  statute  of  limitations,  except  as  to  a  part  of  the 
daiub"  (X  course,  the  Court's  charge  in  favour  of  the  statute, 
only  referred  to  so  much  as  was  relied  on  in  defendant's  answer. 
Fifth  ground  of  error.  **  Because^lhe  statute  had  not  taken  effect 
Irafei  the  end  of  the  litigation  (but  plaintiff  had- ceased  to  repre» 
sent  the  defendants  in  the  cases)  to  the  commencement  of  the  4Buit 
in  chancery,  prior  to  which,  time  Sims  could  not  execute  tha settle- 
ment on  said  Susan."  ,  We  hold  that  the  provision  in  the  marriage 
artioIeSf  eecuring  to  Sims  the  right  to  me  eo  much  vi  his  wife's 
propeity  as  might  be  necessary  to  pay  her  previous  debts  and  the 
expenses  of  litigation,. before  he  should  ]fe  required  to  make  ^e 
settlement,  was  inporporated  into  the  maniage  articles  for  the  sole 
benefit  of  Sims,  and  not  for  the  benefit  or  security  of  creditors ;  aa 
SimSy  i^ho  was  then  (and  so  contjinued  many  jfe^,)  fully  able  to 
pay,  was^  aJ(ber  the  marriage,  le^aUy  bound  for  his  w^'s  pre- 
vious and  subsequent  debt^ 

By  the  Court. — LumpkxNp  J.,  delivering  the  opinion. 

The  facts  in  this  case  are  somewhat  entangled.  .  It  rests,  how* 
ever,  upon  a  single  point.  Frederick  Sims  made  and  delivered  to 
Charles  J.  McDonald,  his  promissory  note  forjeight  hundred  dol* 
lars,  bearing  date  the  15th  of  July,  1841»  payable  ninety  days  af^ 
date  to  the  order  of  McDonald  at  the  Marine  and  Fire  Insurance- 
Bank  of  the  State  of  Georgia.  McDonald  indorsed  this  note  to 
said  bank;. upon  failure  of  payment  at  maturity,  the  bank  sued 
and  recovered  judgment  against  Sims,  on  the  note;  and.afler 'a 
return,  of  nulla  hmta  by  the  sheriff,  the  exeeuMon  was  assigned  to 
McDonald^  he  hi^ng  advanced  to  the  plaiiltiffs  the  fiiU  amoiplt 
dme  thereon,  McDonald  caused  this  ^*  ^  to  be  levied  on  three 
slaves  Aaron^  Ellen  and  Hannah^  as  th^  property  of  Sims,  which 
were  claimed  by  Henry  6.  Ross  as  trustee  of  Susan  Sime 
the  wife  of  the  defendant.  Bending  this  claim,  McDonald  filed 
his  biQ  on  the  chancery  side  of  the  court,  against  Frederick  Simi^ 
Susan  Sims  his  wife,  and  her  trustee  Henry  O.  Koas,  alleging 
that  the  said  Susan  Sims,dien  Suaan  \^£eUs»as  the  ^dow  andiQaMA 
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trix  of  Ntcholas  W.  Welk,  her  former  hasband,  waa  extensively 
inYolved  in  litigation,  growing  out  of  the  yarious  buaineaa  tranaac* 
tions  of  the  said  Nicholas  W.,  in  his  life  time,  which  are  enume- 
rated in  the  bill.  That  the  said  Susan,  as  such  executrix,  engaged 
the  professional  services  of  the  complainant,  not  only  in  the  various 
cases  specifically  set  forth,  but  in  many  others  both  in  the  Superior 
and  Inferior  courts,  in  which  the  estate  of  her  late  husband  was 
interested,  and  alsd  in  advising  and  assisting  her  as  to  the  proper 
management  of  the  said  estafb  generally ;  and  that  ^  aM  of  said 
services,  the  complainant  was  well  entitled  to  have  eight  handled 
dollars,  or  some  other  large  sum. 

That  the  said  Frederick  Sims  intermarried  with  die  said  Susan 
Wells,  and  by  virtue  "thereof  possessed  himself  of  the  asaeCs  of  the 
estate  of  the  said  Nicholas  W.  Wells,  'in  the  hands  c€  die  said 
Susan  at  the  time  of  said  marriage ;  and  that  the  complainOant  was  ' 
employed  as  counsel  to  defend  a  case  brought  against  said  Sims, 
by  one  William  T.  W.  Daniel  and  his  wife  Martha,  for  a  negro 
girl,  which  they  claimed  as  a  bequest  under  the.  will  of  the  said 
Wells.  That  no  sum  was  agreed  upon  for  his  aervices  in  this  last 
case,  but  that  he  weH  deserved  Co  have  dierefor  tho  fhitfaer  sum  of 
fifty  dollars. 

That  in  the  month  of  October,  1832,  prior  to  the  intermarriage 
of  the  said  Frederick  and  Susan,  they  entei*ed  into  a  marriage 
agreement.  The  articles  recited  that  a  marriage  waa  about  to 
take  place  between  the  parties ;  that  said  Susan  was  possessed  of 
a  considerable  estate,  real  and  personal,  and  that  ehe  was  involved 
both  in  debt  an9  litigation  ;  and  they  provided  tliat  so  soon  as  the 
debts  of  his  intended  wife  were  paid,  for  which'  purpose  be 
was  authorized  to  sell  any  portion  of  her  property,  and  likewite 
BO  soon  as  all  litigation  in  relation  to  her  property  was  ended,  and 
all  expenses  paid  growing  out  of  said  litigation,  and  a  suitable 
compensation  allowed  the  said  Frederick  Sims  for  hia  time  and 
trouble,  and  attention  to  the  settlement  of  her  affairs,  that  then  the 
residue  of  said  property  was  to  be  settled  upon  die  said  Siiaan,  by 
Sims,  upon  the  terms  stipulated  in  this  ante-nuptia]  contract.  Tbe 
marriage  articles  were  not  recorded  until  September,  1841,  and 
prior  to  the  registration  thereof,  Sims  had  become  gfeacily  embar- 
rassed, and  indebted  to  an  amount  more  than  sufficient  to  exhaoit 
the  whole  of  said  property.  He  then  made  a*  conveyance  in  tnui 
to  Henry  G.  Ross  of  the  property  which  he  got  by  hia  wile,  and  of 
tbe  negroes  levied  on,  among  the  rest. 
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Tbe  bill  charges  that  the  eight  hundred  dollar  note  giTen  by 
>  Sims  to  McDonald  was  in  part  payment  and  satisfaction  of  his 
aocount  against  Mrs.  Sims  for  ^I'ofessional  serviiies.  It  "may  be 
well  enough  to  remark,  that  the  deed  of  trust  executed  by  .  Sims 
t»  Roes,  on  the  27th  of  September,  1841^  makes  no  allusion  at  all 
to  the  articles  of  marriage,  and  on  the  contrary  recites,  that  Sims 
was  seised  and  possessed  of  the  property  thereiti  conveyed,  in  his 
own  right. 

.  The  prayer  of  the  bill  is,  that  an  account  may  be  taken  of  tbe 
professional  ser.vi(^es  rendered  by  the  complainant,  and  that  what- 
ever  is  found  due,  may  be  decreed  to  be  paid  out  of  the  trust 
property!  and  that  the  slaves  levied  upon  by  the  execution,  and 
daisied  by  the  trustee,  be  sold  and  applied  to  the  extinguish- 
ment  of  complainant's  claim.  ' 

The  answer  of  Sims  and  wife,  admitted  that  a  ^ovtion  of  the 
services  set  forth  in  the  bill  weilB  rendered;  a  part  they  de- 
nied. Sims  utterly  denied  that  the  eight  hundred  dollar  note  was 
givoD,  either  in  whole  or  in  part,  for  said  services ;  but  alleges 
that  it  was  founded  upon  another  and  a  different  consideraticTn 
altogether.  And  by  way  of  plea,  the  defendants  insist  upon  the 
Statubr  of  limitations  in  bar  of  tbe  complainant's  account  for  pro- 
fessieoal  sewices. 

-  At-  May  term,  1847,  of  the  Superior  Coort  of  Bibb  .<k>unty. 
Judge  Floyd  presiding,  the  claim  case  and  bill  were  both  submit- 
ted to  a  jury  at  the  dame  time,  and  after  the  testimony  had  closed, 
the  Court  ddivered  the  following  charge  to  the  jury^to  wit: 

^  That  they  must  bear  in  mind  to  keep  the  two  casea  distinct ; 
that  one. was  a  claim  case  seeking  to  subject  the  property  levied  on 
to  the  payment  of  tbe  exeeation  given  in  evidence ;  tbe  other  was 
a  cause  in  equity,  alleging  that  the  note  on  which  the  judgmcjlit 
was  founded,  was  giveA  for  professional  services,  for  which,  com- 
plainant contended,  the  property  levied  on  was  bound  oa  trust 
property,  in  preference  to  older  judgment-creditors;  and  praying 
that  if  the  property  was  found  subject,  the  proceeds  of  the  sale  there- 
of should,  by  their-  deciree,  be  appUed  to  its  payment ;  or  that  an 
account  should  be  taken  of  .the  professional  services  of  complain- 
ant rendered,  as  charged  in  the  bill,  and  the  amount-  decreed,  &nd 
the  payment  thereof  decreed  from  the  ti*ust  property ;  that  th^y 
would  first  direct  their  attention  to  (he  claim  case ;  that  the'prop- 
eity  was  levied  on  as  the  individual  property  of  Frederiek  Sims, 
and  that  unless  they  should  be  of  opinion  that  it  vvaa\i\a\ndiH>draai^ 
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property,  it  could  not  be  fi>and  subject  at  law,  and  that  for  tbe  pur- 
pose of  comipg  to  a  conclusien  on  this  point,  they^must  look  into  the 
testimony  that  was  given ;  that  it  all  depended^  the  opinion  of  the' 
Court,  upon  whether  the  property  levied  on,  was  the  property  em- 
braced in  the  ante-nuptial  articles  of  agreement  entered  inta  be- 
tween Mrs.  Wells  and  Mr.  Sims.  If  it  was  that  property,  it  was 
not.suljpct;  and  for  the  purpose  of  asceitaiiung  whether  it  was 
the  same,  they  might  refer  to  the  allegations  of  complainant's  biD, 
in  which  it  was  so  alleged,  an4  those  allegations  bound  him.  That 
if  they  believed  the  property  was  the  individual  property  ef  the 
defendant,  they  must  find  it  subject.  And,  furthermore,  if  in  con« 
Bidering  both  the  claim  and  the  case  in  lequity,  they  weno'patisfied 
from  the  testimony  that  the  consideration  of  the  note  waa  one  of 
the  debts,  the  payment  of  which  was  intended  to  be  secured  by  the 
anto-nuptial  articles,  and  that  the  property  levied  on  waa  Uie  prop- 
erty of  Mrs;  Sims  before  the  marriage,  they  ought  to  decree  it  sub^ 
joct  to  the  execution,  inasmuch  aa^  it  waa  a  fund  set  apart  to  Sims 
w])erewith  to  pay  the  debts  with  which  he  would  become  chargisa* 
ble  by  the  marriage  The  Court  then  proceeded  to  oharge  the 
jury  on  the  bill  in  chancery,  that  if  they  should  not  find  the  pi^op- 
erty  sul^ect  to  the  execution  as  Sims'  individual  property,  they 
would  proceed  to  ascertaiq,  under  the  bill,  whether  the  considier*- 
tion  of  the.  note  was  for  professienal  services  rendered  in  the  litiga- 
tion, for  the  payment  of-  which  proyision  was  made  in  the  ante- 
nuptial articles  of  agreement. .  That  the  complainant  had  so  alleged 
it,  and  the  defendants  had  denied  it  in  the  answer ;  that  as  fhr  as  the 
answer  was  responsive  to  the  charge  in  the  bill,  they  wen  evi- 
dence for  the  defendants,  unless  contradicted  by  two  witoeaMS^  or 
one  witness  and  circumstances  suporting  his  evidence ;  that^  the 
answer. might  be  impeached  by  its  inconsistency,  as  well  as  in  the 
manner  before  stated  ;  but  that  the  jury  must  inquire  if  the  com- 
plainant had  submitted  any  evidence  proving  the  consideration  of 
.  the  note  to  have  been  for  these  services,  and  if  he  had  not,  they 
must  decree  for  the  defendants  on  that  ground. 

"  The  con^lainant  then  prays,  that  an  account  of  his  professional 
services*  may  be  taken,  and  payment  decreed  from  the  trust  prop- 
erty. To  this  part  of  the  complainant's  case  the  defendants  have 
pleaded  the  Statute  of  limitations,  and,  in  the  opii^ion  of  the  Court, 
the  statute  presents  a  complete  bar  to  the .  complainant's  demand. 
If  this  was  an  action  at  law  brought  by  complainant  against  Sims 
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ftnd  wife,' for  these  siBnrices,  tke  statute  would  bar  the  claim ;  and 
the  statute  ia  equally  a  bar  \n  equity,  as  at  law, 

'^But,  there  is  a  point,  (continued  the  Coutt,)  on  which  t)iis  casa 
miMt  turn.  The  marriage  articles  entered  into  by  Mnn .Wells  and 
Mr.  Sims,  '^constitute  the  latter  a  trostee  for  the  payment  of  her 
^debts,  conti'acted  before  her  intermarriage  with  Sims ;  and  if  Xbb 
Wide  was  given  for  a  debt  of  that  description,  they  must  decree  the 
tale  6f  the  property,  either  under  the  execution  or  under  their 
decree,  end  order  the  amount  to  be  paid  on  the  execution.** 

To  this  charge,  the  complainant  in  the  bill  excepts,  oa  thi:ee 
groun'ds : 

1st.  He  qontcnds,  that  the  Court  erred  in  instructing  the  jury 
that  if  the  property  letied  on  belonged  to  Mrs.  Sims  before  mar- 
riage, it  was  not  subject  to  the  execution  against  ^ims — -it  being 
protected  by  the- marriage  articles  and  the  settlement  subsequently 
Bade  in  pursuance  thereof    - 

2.»Ib  holding,  and  so  charging  the  jury,  that  the  allegations  ia 
the  hill  were  evidence  against  the  oomplainant. 

3.  By  (barging,  that  the  complainant's  demand  fbr  professional 
tenrices  wae  clearly  barred  by  the  Statute  of.  limitations^ 

In* the  main,  we  are  of  opinion  that  the  charge  was  not  only  [l.J 
fair,  but  as  favourable  to  the  complainant  as  he  was  entitled  to  ask. 
Upon  one  point  we  are  inclined  to  think  that  there  was  error  in 
the  inftmetions;  and  as  it  is  material  to  the  issue,  and  must  ulti- 
mately control  the  case,  we  shall  confine  our  consideration  to  that . 
It  is,  80  to  the  applicability  of  the  Statute  of  limitations  to  the 
complainant's  account  fbr  professional  services. 

And  I  remark,  that  it'will  be  found  upon  examination  of  the 
numerous  cases  upon  this-doctrine,  that  there  is '  great  ground 
for  embarrassment,  arising  from  ^e  apparent  contradiction  of  the 
cases. 

I  believe  that  it  has  always  been  conceded,  since  the  ^Statute  of 
Jac.  I.  was  enacted,  that  the  Statute  of  limitations  was  a  good  plea 
in  equity  as  well  as  at  law.  1  CA.  iL  88;  1  Ch.  Cos.  102.  The 
doctrine  has  uniformly  b^n,  that  though  the  courts  of  equity  wero 
not  within  the  words  of  the  8tatutes,>the  time  presented  by  them 
was  adopted  by  analogy,  as  a  fit  and  just  period  for  a  bar  in  equity 
€^  anala^ous  claims.  The  difficulty*  in  this  case  does  not  arise, 
tlierefore,  from  the  fact  that  this  claim  for  professional  services,  to 
which  the  statute  is  pleaded,  u  presented  on  the  chancery  side  of 
theCosrt.  *•.  - 
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^.}  Tfae  questiom  to  be  decided  here  is,  what  kind  of  tnmtt  av» 
withdrawn  from  the  operation  of  the  Statute  of  limitations,  smd 
whether  thie  case  comes  within  the  rale.  And  I  must  confess,  that 
after  'the  most  extended  research  which  my  time  and  library  would 
afford  me,  I  find  great  confusion  and  marked  inconsistency  in 
the  numerous  adjudications  upon  this  point.  In  one  thing,  hoir- 
ever,  they  all  agree.  It  is,  that  whenever  there  is  an  express  truti 
created  by  wilting,  either  deed  or  Ivill,  one  ever  which  tha  eouits 
of  equity  hl&Te  an  onginal,  exclusiye  and  peculiar  jttns(tiction,  sack 
trusts  are  not  subject  to  the  Statute  of  limitations.  1  Brow,  554; 
3  P.  WiUs.R.  310;  17  Vesey  R.  87 ;  2  Sch.  ^  Lef.  R.  630;  90 
J(^ns,  R,  516. 

The  only  remaining  inquiry  then  is,  whether  .this  be  such  a 
trust.  A  part  of  the  services  of  McDonald  for  the  ^tate  of  Wells, 
weiie  rendered  before,  and  a  part  after,*  the  intermarriage  of  the 
widow  and  eii^ecutrix  with  Sims.  The  marriage  articles  refer  lo 
the  fact,  that  Mrs.  Wells  -was  involved  in  debts  and  litigatioo. 
These  debts  were  to  be  paid,  for  which  purpose  Sims  was  authei^ 
ized  to  sell  any  portion  of  her  property  that  he  might  see  fit.  And 
they  further  provided,  that  so  soon  as  alMitigation  in  regard  to  her 
affairs  should  be  ended,  and  ail  expenses  paid,  and  a  suitable  ccAn- 
pensation  allowed  to  Sims  for  his  time  and  trouble  in  attending  to 
this  business,  he  was  then  to  settle  on  his  intended  'iirife,  and  m€ 
h^bre,  through  the  intervention  of  trustees,  the  prc^erty  which  be 
got  by  her.  Does  not  this  amount  to  an  express  provision  for 
the  payment  of  McDonald's  claim  out  of  this  property,  which  has 
since  been  conveyed .  by  Sims  to  Ross  in  trust  for  Mra.  Sims  f 
Could  Sims  have  been  compelled  to  make  this  convejance  uatil 
this  demand  was  paid  1  and,  having  made  it  voluntarily  before  this 
claim  was  satisfied, -does  not  the  lien  follow  the  proper*ty  and  attach 
to  it  in  the  hands  of  Ro88  1 

I  presume  that  no  argument  is  needed  to  show,  that  where  a  trust 
is  ci*eated  for  the  benefit  of  a  third  person,  though  without  his 
knowledge,  yet  he  may  afterwards  affirm  it  and  enforce  the 
execution  of  it.  Moses  vs.  Murgatroyd,  1  Johns.  Ch.  R.  473; 
Cumberland  vs.  Codrington,  3  id.  261;  Shepherd  yb,  M^Evers.A  id, 
136. 

' .  Is  there  any  remedy  at  law  adequate  to  the  exigency  of  thh  ease? 
Is  it  not  a^direct  and  subsisting  trust  for  the  benefitof  McDomU 
to  i^4  extent  of  his  demand  1  This  i»  no  attempt  to  render  die 
statute  a  dead  lell^i,  by  changing  the  forum ;  by  siibstitotiag  abiH 
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ifi  ^uity  for  an  actioD  of  assumpsit  or  account  On  the  contrary, 
it  would  appear  to  be  one  of  those  matters  exclusively  cognizable 
in  equity^  and  where  suitable  redress  could  b^  administered  no 
where  eke. 

Sims  'expressly  denies,  in  his  answer  to  the  bill,  that  his  note  of 
$800  was  given  in  liquidation  of  ^he  compHiinant's  account  Eren 
if  it  had  been,  unless  it  were  agreed  at  the  time  to  be  taken  in 
payment,  it  would  constitute  no  obstacle  to  the  present  proceed- 
ing. Il  is  not  even  pretended  by  any  of  the  defendants,  that 
McDc.naJd  has  ev/sr  been,  paid.  Why,  then,  should  not  this  trust 
property  be  made  l.iablq  for  debts,  nut  contracted  merely  fbr  its  use, 
iNit  for  its  very  existence  ?  Our  law  greatly  favours  liens,  and  we 
hold  that  it  would  be  ^  dangerous,  if  not  destructive,  not  tQ  trust 
estates  merely,  but  to  the  best  interest  of  society,  tQ  peimit  this 
claim,  under  the  law  and  the  circumstances  of  thb  case,  to  be 
defeated.  .         «      . 

Upon  thia  ground,  then,  the  judgment  of  the  jCourt  below  mufl^ 
be  vevened. 


No.  55.— Joseph  A.  WnrrE  and  William  McCarthy,  sheriff, 
plaintiffs  in  error,  vs!  Elizabeth  Lowther,  executrix,  and 
Jonathan  ParisiI,  executor  &c.,  defendants  in  error. 

[1.].  A  lieutenant  of  a  company  raised  under  the  Act  of  Congress  of  lltli  February, 
1847,  is  not  exempt  from  arrest  on  civil  process;  ondei'  tbe  Act  of  1U18,  which 
exempts  the  miUlia  of  this  Stote  from  arrest,  while  in  actual  service. 

&ule  itgainst  sheriff.  Heard  before  Judge  Flotd.  In  Bibb 
Superior  Court.    May  Term,  1847. 

The  defendants  in  error  sued  out  a  capias  ad  satisfaciendum 
against  one  Maria  Watkins  and  the  said  Joseph  A.  White,  upon 
a  judgment  recovered  in  the  Court  below  for  the  sum  of  $100pnn- 
cipal,  with  interest  and  costs. 

/Fheiv  was.  a  ^return  upon  the  ca,  jo.,  entered  by  the  deputy 
sberifT,  of  nan  est.inventMs  as  to  Maria  Watkins,  and  oi  XioL^  ^sx^ 
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of  White  under  the  ca.  io.     The  return  bore  date  April  the  dch^ 
1847.  ' 

At  the  said  May  Term,  1947,  of  the  Court  below,  the  cauniet  for 
the  defendants  in  error,  who  were  the  plaintiffs  in  executioDy 
moved  a  rule  agaiost  McCarthy,  the  sheriflT,  requiring  him  to  retnm 
the  said  ca.  sd.  into  coun  with  his  actings  siii  doings  thereon,  vbi 
to  show  cause  why  he  should  not  pay  to  said  ttoreauts  the  anuwut 
due  on  said  ca,  sa> 

In  answer  to  this  rule,  McCarthy,  the  sheriiT,  showed  byUe 
deputy,  Dayid  J.  Davis,  that  Maria  Watkins  was  not  to  be  ibuudt 
and  that  Joseph  A.  White,  the  other  d^endant  in  ca.  stL,  and  who ' 
is  one  of  the  plaintiffs  in  error,  was  in  actual  feervice  ;as  Fifil 
Lieutenant  in  one  oT  the  military  companies  of  the  United  States, 
authorized  by  the  Act  of  Congress  of  the  United  States,  and 
which  company  was  required  by  the  Secretary  of  War  fiwrn  the 
State  of  Greorgia;  and  that  said  White  was,  and  is,  a  ci^sen  4f 
this  State,  and  one  of  her  militia ;  that  said  White  was,  at  llietiHid 
said  ca.  sa.  was  placed  in  his  hands,  in  the  service  of  tfaCT  Uaitedl 
States,  and  has  so  remained  ever  since,  and  under  marching  orders 

The  said  deputy  further  returned,  that  being  certified  of  the  fore- 
going facts  after  he  had  arrested  the  said  White,  he  forebore  to 
commit  him  to  jail,  leaving  him  at  large  in  the  army  barracks, iA 
the  city  of  Macon,  to  await  such  decision  -of  the  Court  below  as 
should  be  made  touching  said  White's  liability  to  arrest,  under  the 
foregoing  circumstances ;  the  said  White  being  considered  in  cua- 
tody  untU  such  judgment  should  be  pronounced  in  the  premises. 
It  was  further  alleged  in  the  return  of  the  deputy,  that  he  was 
advised  and, believed,  that  he  had  no  authority  to  commit  the  said 
White  to  close  confinement,  when  thus  in  actual  military  service. 

Whereupon  the  Court  below  decided,  that  the  said  Joseph  A. 
White  was  liable  to  arrest^  under  civil  process,  and  the  rale  was 
made  absolute. 

Jo  which  decision  the  eounsel  for  the  plaintiA  in  error  excepted, 
on  the  ground  that  said  White,  being  an  offiecir  of  die  mifitim  ii 
actual  service,  was  not  liable  to  said  arrest 

The  decision  of  the  Court  below  was  assigned  for  error. 

S.  T.  Bailet,  for  the  plaintifib  in  error. 

There  were  two,  and  only  two,  qoestiona  to  be  decided  in  dai 
ChUBe  below. 
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h  Did  the  deputy  sherifr,  by  his  return,  show  a  sufficient  excuse 
for  not  comroittinjg;  White  to  jaiU 

2.  If  he  did  not  show  a  su£^cient  excuse,  still,  did  he  not  show 
by  his  return,  enough  to  save  the  ^sheriff  from  the  penalty  of  a 
contempt  ] 

The  Court  below  answered  in  the  negative. 

Was  Whit^  subject  to  arrest  by  civil  process  t  We  maintain  he 
was  not  Our  statute  provides,  "  that  all  equipments  and  accou- 
trements of  the  militia,  and  their  persons,  shall  be  exempt  from 
,  ftrre^t  when  in  actual  service,  or  on  muster/'  Hotchk.  253.  The 
return  of  the  officer  must  be  taken  as  true,  (7  Cam.  pig.  290, 
UUer  G.)  and  no  averment  shall  ]be  admitted  against  it.  ihid^  and 
COMU  dud;  15  East.  R.  3781  10  IPich.  R.  169.  By  a  late  statute, 
the  retvni  of  an  officer  may  be  traversed,  and  if  not  traversed,  it  is 
taken  as  true.  Then  it  is  true,  that  at  and  before  the  time  the  ca.  sa. 
was  placed  in  Davis'  hands,  and  down  to  the  time  the  return  was 
made.  White  was  a  citizen,  and  one  of  the  militia  of  Georgia,  in 
actual  service  of  the  United  States.  That  being  admitted,  the 
statute  prohibits  his  arrest,'  and  thd  officer  was  at  liberty  to  notice 
his  privilege,  and  act  upon  it. 

In  Ray  et  ml.  vs.  Hog^oam,  11  Johns.  R.  433,  Spencer,  Judge, 
in  delivering  the  opinion  of  the  Supreme  Court  of  New  York, 
oaid :  "  The  constable  was  not  bound  to  notice  the  fjBust  that  Traver 
was  protected  from  arrest,  but  if  he  chooses  to  notice  it,  or  neglects 
to  take  a  person  privileged  froni  arrest,  and  c^n  show  that  he  is 
privileged,  it  is  a  good  defence  in  an  action  against  him." 

But  the  Court  below  seemed  to  think  that,  taking  the'retum  as 
true,  still,  IVliite  was  not  privileged  from  arrest,  because  if  he  viras 
in  the  service  of  the  United  States,  ais  the  return  showed,  his  case 
was  not  within  the  statute  of  G^eorgia;  he  was  not  one  of  her 
miUiia^  V^d  the  act  of  congress  only  exempted  from  arrest  th^ 
xwok  and  file,  and  not  the  officers. 

The  constitution  of  the  tjnited  States,  Art.  1,  bee,  8,  seems  to 
fakci  a  different  view  o£  the  subject.  It  declares :  "  Congress  shall 
have  power  to  provide  for  calling  forth  the  militia,  to  execute  the 
laws  of  the  Union,  suppress  insurrections  and  repel  invasions ; 
to  provide  for  organizing^  arming  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  njay  be  employed  in  die  ser- 
Tice  of  the  United  States;  reserving  to  the  States  respectively  the 
i^ipoai^bDeDt  of  the  officers,  and  the  authority  of  training  the  militif  ^ 
IMBOOidSng  to  tho  discipline  prescribed  by  congress." 


400       .^       SUPREME  COURT  OP  dEORCJlJ! 

McCarthy,  tKff,  and  White  rt.  Lowther  and  Pariah 

The  service  does  not  change  their  character;  they  ure  still  militia. 
The  Court  knows  the  Roman  definition  of  this  Latin  term,  and 
Mr.  Bouvier,  in  his  Law  Dictionary,  defines  "  Militia'*  the  mili- 
tary force  of  the  nation,  consisting  of  citizens  called  forth  "to 
execute  the  laws  of  the  nation,  suppress  insurrection,  and  repel 
invasion."  2  Bouv,  Die,  149.  Under  the  power  to  repel  ibyasioQ, 
the  Supreme  Court  have  decided,  th&t  the  President  is  the  sole 
judge  of  the  exigency  that  r^qyires  the  eaH  for  the  militia,  and 
mode  of  repelling  the  invasion,  ivhether  oti  our  ownf  soil,  or-  by 
pursuit  of  the  enemy  into  his  own  country.  Haustim  vs.  Moore^  5 
Wheat,  R,  1 ;  >Martin  vs.  Molt,  12  i J.  19. 

In  Che  case  last  cited.  Judge  Story,  in  delivering  the  opinion  of 
the  Court,  said  :  "  The  service  is  a  military  service,"  and  the  com- 
mand of  a  military  nature ;  and  in  such  cases,  ^very  delay  and 
every  obstacle  to  an  efficient  and  immediate,  compliance,  necessa^ 
rily  tend  to  jeopard  the  public  interests."  The  court  also  decided 
in  the  case  of  Martin  vs.  Mott^  that  the  officer,  in  pleading  or 
making  his  defence,  neeS  not  set  fortb  or  show  the  orders  of  the 
government,  by  virtue  of  which  a  militiaman  is  called  into  the 
service. 

It  is  certainly  true,  that  when  the  militia  are  called  into  service 
by  the  Federail  government,  they  are  no  longer  State  militia,  bat 
have  become  National  militia ;  but  this  does  not  take  from  them 
the  protection  of  our  statute  while  within  the  jurisdiption  of  t^ 
State  ;  the  term  usdd  in  the  statute,  is  not  the  militia  of  this  State, 
nor  State  militia,  but  it  is  the  militia.  ' 

It  seems  to  me  that  it  would  imply  a  ^ant  of  patriotism  and  an 
enlarged  national  sentiment  in  the  legislature,  to  suppose  tbat 
they  intended  to  confine  the  statute  to  the  militia  in  the  service  of 
the  StatQ,  while  they  left  those  of  other  States,  nay^  their  own 
citizens  also,  when  in  the  national  service,  to  be  incarcerated,  a>pv^y 
from  their  friepds  and  home,  and  that  top,  while  peiliape,  they 
may  be  repelling  the  invasion  of  the  State,  or  suppressing  insur- 
rection, and  defending  our  homes  and  hearths  from  horrors  wona 
than  war. 

The  act  of  congress  which  protects  privates  from  arrests,  btf 
nothing  to  do  with  this  question.  That  act  applies  solely  to  tbe 
United  States'  troops  in  time  of  peace,  and  net  to  militia;  there  tf 
a  marked  distinction  between  the  two  arms.  The  militia  ate 
subject  to  camp  duty,  only  in  the  three  cases  specified  in  tbe'eon- 
fititution.    The  txoo^a  of  the  Ignited  States,  both  in  peace  aikd 
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war,  make  the  camp  their  home.  See  1  Kent  Gam,  264;  Con* 
gress  were  aware  of  the  g>reat  iraprovidence  of  private  soldiers 
when  quartered,  as  they  often  fire,  in  the  neighbourhood  of  large 
towns;  they  therefore  protect  thera  from-  the  small-  Shylocks 
*tbat  prey  upon  them.  But  they  left  the  great  army,  on  which*  this 
Republic  must  ever  lean  in  time  of  danger,  to'  the  States  forpro- 
'tection,  or  rather  they  left  that  array  to  its  own  protection,  for  it 
mainly  ^constitutes  the  States.  But,  secondly,  if  the  act  of  coo* 
gress  had  expressly  included  the  miHtia,  ihra  would  not  have  ex- 
cluded State  legislation  upon  the  same  sal^ct  It  has  never  yet 
been  doubted  that  the  States  may  prescribe  limits  to  their  own  pro- 
cesses. 

In  the  case  of  Gregg  vs.  Summers,  1  McCgrd  IL  461,  the  Con- 
stitutionaT  Court  of  South  Carolina  decidc^d,  that  no  process  whaC- 
ever  could  be  served  on  a  soldier  while  on  parade,  or  gohig  to  or 
ratuipning  from  muster. 

The  Supreme  Court  of  Akbama,  in  Greening  vs.  Shefield,  1 
Aht.  R,  976v  held  the  siame  doctrine. 

Colcock,  Judge,  in  delivering  the  opinion  of  the  court  in  the 
first  cited  case,  uses  the  following  language,  wbi<;h  commends 
ilaeif  to  the  feelings  of  every  honourable  mam 

"  The  service  of  a  process,  even  for  the  recovery  of  an  erdinaiy 
debt,  is  a  circumstance  calculated  to  excite  unpleasant  feelings  in 
the  bosom  of  a  man  of  correct  principles,  and  the  more  se,  if  it 
ahoiild  occur  at  a  moment  when  he  is  performing  a  publio  duty  in 
the  presence  of  his  fellow-citiKens.  Suppose  a  sheriff,  (continues 
the  judge,)  stepping  up  to  an  officer  as  he  was  about  to  give  the 
the  word  of  command  Co  his  regiment  or  biigade,  and  putting  a  writ 
into  his  hand.  Would  not  this  be JiHimiliating  to  his  pride?  or 
even  in  a  more  stoical  view  of  the  subject,  is  it  not  an  impediment 
and  biadr^nce  in  the  discharge  of  his  duty,  whiph*  be  ought  net 
te  be  subjected  to  1  Or,  in  the  ease  of  a  private,  at  the  tfkoment  be 
is 'about  to  shoulder  his  musket  in  obedience  to  the  command  of 
his  officer,  to  b»  compelled  to  receive  a  writ  from  a  sheriflT,  would 
it  not  both  wou«dchis  feelings  and  embarrass  him  in  the  disckai'ge 
of  his  duty  1  It  is.  the  duty  of  a'  wise  legislature,  in  suljecting  the 
citizens  of  the  country  to  the  regulations  of  the  law,  to  have  a  due 
regard  to  those  honourable  feelings  which  should  be  inculcated  in 
the  bosom  of  freemen;  and  this  was  the  object  of  oc^r  legislature." 
.  iFbe  statute  of  Akbania,  forbids  the  arrest  of  a  aoldier  going  uk 
continuing  at,  or  returning  from  a  muster.     The  Sui^i^me  i^<^f«l 
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held,  that  it  was  the  intentiod  of  the  legislature  to  prohibit  the  i 
Tice  of  any  writ,  whether  bailable  or  liot. 

**  If,  sajs  Cren^awi  Judge, "  the  statute  nrere  of  doubtful  i 
ing,  it  ought  to  receire  the  coDstruction  most  beneficial  to  the 
party  to  whom,  the  law  hat  extended  a  pririlege."  Greemmg  vs. 
Skegidd. 

la  the  case  at  bftr,  we  contend  there  is  no  doubtful  jbManiog  of 
the  stetule  on  which  we  rely.  -  In  our  case  there  is  net  merely  as 
attempt  to  disgrace  Whiter  and  wound  his  feelings,  but  an  effiotC 
tha(  will  aid  tl^e  public  enemy,  by  doing  for  him  what  he  conUI,  as 
I  trust,  never  effect  for  himself^  by.  making  White  a  priaoaer  in  a 
dungeon. 

If  Judge  Cokock  asks,  **  would  it  not  be  mortifying  to  the  ftel- 
ings  of  an  officer  to  be  barely  senred  with  a  writ  by  a  sheriff  at  a 
muster  t "  I  may  be  permitted  to  ask,  what  must  be  the  feelings  of 
an  officer,  who  has  given  up  all  the  endearments  of  home  at  ths 
call  of  his  country,  to  vindicate  the  rights  of  that  country  on  the 
soil  of  a  barbarian  foe  more  than  three  thousand  miles  distant,  there 
to  brave  death  in  iu  worst  forms,  when  he  finds  that  country  whose 
rights  he  is  thus  perilling  all  to  vindicate  and  defend,  is  < 
ing  and  aiding  its  officer  to  deprive  him  of  his  liberty,  by  < 
ting  him  to  dose  confinement  for  no  crime ;  while  he  sees  the  bar- 
barous foes  of  his  country  taken  in  arms  against  her,  turned  loose, 
and  sent  home  to  their  families,  because  it  would  be  hard  aad  na^ 
generous  to  confine  them.  His  feelinga  would  be  the  ieelinga  of 
every  honourable  man  that  witnessed  such  treatment.  He  wooU 
resolve,  like  Belisarius,  that  such  a  country  must  find  othec  men€o 
defend  her. 

I  will  not  argue  the  qu^ption,  whether  thejiheriff  is  liable  to 
have  a  rule  absolute  passed  against  him,  provided  White  was 
liable  to  arrest,  although  the  sheriff  makes  that  questiofB  in  hii 
return.  1  would  not  desire  to  elude,  by  any  by-path  of  the  kio^ 
the  great  questioa  I  have  briefly  discussed;  one  of  so  much  im- 
portance to  the  country,  and  on  which  I  humbly  fiMl  the  plaintiff 
in  error  is  firmly  based.  I  want  no  such  poor  •Humph  as,  that  I 
got  the  decision  below  reversed  on  the  g^round  that  the  sheriff 
acted  innocently.  If  Lieutenant  W^i^®  is  to  be  tamed  over  te 
the  tender  mercies  of  the  patriot  Shylocks,  who  stand  ready  with 
other  ca.  ta^s  to  feed  upon  his  carcass,  I  have  no  wish  to  depiife 
the  defendants  in  error  of  the  pound  of  flesh  that  diey  hav^a  aknady 
carved  ovt 
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R.  v.  Hardeman,  for  tbe  defendants  in  torror,  insisted — 
TJiat  said  White  was  liable  to  bo  arrested  and  imprisoned  by 
•aid  os^'MUy  ndt withstanding  he  had  been  appointed  a  Lieutenant 
in  the  army  of  the  United  States,  by  the  President,  under  an  act 
ef  Cotigress.  And  thAt  all  persons  against  whom  a  ciyil  process 
hsB  issued,  are  liable  to  be  arrested  by  virtue  thereof,  uiiless  exempt 
by  the  cotmnonlaw,  the  constitution  of^the  United  States,  or  of 
the  State  of  Georgia,  or  by  Act  of  Congress  of  the  United  States, 
or  of  the  General  Assembly  of  this  State ;  and  that  there  is  no  sveh 
exemption  as  that  claimed  by  Lieut  White  provided  by  any  of 
the  aforesaid  laws  or  constitutions. 

And  submitted  the  following  authorities :  3  Black.  Cam,  224, 
S2&;  1  U.  8.  Stat,  at  large,  560, 751 ;  2  id.  136, 137,  and  the  Cah- 
iHtuticm  U.  S.  and  of  Georgia. 

By  tk^  Caurt^^W ABMzn,  J.,  deliveting  the  opinion. 

The'  only  qnestibn  presented  by  the  record  in  this  ease  is, 
whether  Joseph  A.  White,  one  of  die  pHtintiflTs  in  error,  was  fiable 
fi>  be  ^arrested  by  the  sheriiT,  by  virtue  of  a  capias  ad  satigfitden^ 
Ami,  Miaed  against  him  for  the  sum  ef  one  hundred  dollars,  in 
laYoitr  of  the  defendants  in  error. 

It  is  conceded,  that  by  the  laws  of  the  United  States  he  is  liable 
to  tbe  arrest,  but  it  is  contended  that  he  is  not  liable  to  be  arrested 
under  the  provisions  of  the  20th  section  of  the  Act  of  1818,  which- 
dectares,  "  All  arms,  ammunition  and  oquipments,  the  trooper's 
horses,'  and  furniture  of  the  militia,  shall  be  exempted  from  exe- 
cution and  distress  at  all  times ;  and  their  persons  fh>m  arrest  and 
pfocees  in  civil  cases,  while  going  to,  continuing  at,  or  returning 
from  muster,  and  while  in  actual  service."  Prince  591.  It  is  con- 
tended that  White,  the  plaintiff  in  error,  is  now  in  ihe  actual s^nnee 
of  the  State  of  Georgia,  and  not  in  the  service  of  the  United 
States. 

The  record  shows  that  he  was,  at  the  time  of  the  arrest,  in  actual 
service,  as  First  Lieutenant  of  one  of  the  military  companies  of 
the  United  States,  authorized  by  the  Act  of  Congress,  and  which 
company  was  required  by  the  Secretary  of  War  fix>m  the  State  of 
Georgia;  and  that  he  toae  in  the  eervice  of  the  United  States,  and  is 
under  marching  orders.  Taking  into  view  the  Act  of  Congress 
of  11th  February,  1847,  undenwbich  tbe  plaintiff  in  error  wm 
appoitptod  by  the  President  First  Lieutenant  of  th^  coin;^«n)««ai 
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well  as  the  provision  made  for  raising  the  company,  and  die  object 
ibr  which  it  was  raised,  we  are  clearly  of  the  opinioo'that  the  plaintiff 
in  error  was  in  the  service  of  the  .United  States  at  the  time  of  hie 
arrest,  and  not  in  the  actual  service  of  the  State  of  G.eorgia. 
Indeed,  if  there,  was  asy  doubt  on  th(D.  subject,  the  return  of  the 
sheriff,  we  think,  admits  it.  By  the  Act  of  Congress,  the  troops 
were  raised  during  the  war  wi^  Mexico,  and  atthe  close  of  the 
war,  the  5th  section  provides,  that  they  shall  be  immediately  die> 
charged  /ram  the  iervice  of  the  United  States,  By  the  29th  section 
of  the  Act  of  1818,  the  Gt>vemor  of  this  State  is  authorizedp  in 
case  of  an  invasion  or  insurrection,  or  probM)le  prospect  thereof 
to  call  out  the  militia ;  or  if  there  should  be  a  sudden  insurrection 
or  invasion  in  any  county  of  this  State,  the  commanding  officer  ci 
such  county  may  call  forth  the  militia,  to  vepel  or  suppress  iL, 
Prince  594;  Such,  in  our  judgment,  is  the  actual  service  which  the 
legislature  had  in  contemplation  when  they  exempted  the  penons 
of  the  militia  from  aiTest,  by  the  20th  section  of  the  Act  of  1818. 
That  act  provides  for  the  mustering  the  militia,  and  calling,  them 
out  to  repel  invasion  and  suppress  insurrection,  and  the  20th  Mo- 
tion exempts  their  persons  from  arrest  while  going  to,  continuii^ 
at,  or  returning  from  mu^er,  and  while  in  adual  serdce  ;  that  is  to 
say,  in  the  actual  serviee  of  the  State,  under  the  orders  and  author- 
ity of  the  officers  of  the  State,  as  provided  by  the  Act  of  181& 

From  the  facts  disclosed  in  this  case  by  the  record,  we  do  not 
think  that  Lieutenant  White  was  in  the  actwd  service  aftku  State, 
as  contemplated  by  the  Act  of  1818,  which  exempts  the  personf 
of  her  militia  from  arrest  in  civil  cases  ;  but  was  in  the  service  •  of 
the  United  States,  under  the  authority  of  the  Act  of  Congress  Co 
raise  an  additional  military  force  duiing  the  war  with  Mexico  and 
the  United  States. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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^o.  66. — William  Brown,  plaintiff  in  error,  vs^  Tab  Executors 
OF  J'aiheb  RiooiNSy  deceesed,  d^epdants  m  etiTor. 

P4'AB]Fact  •^'tkr«radil9rt  •Aerlndlfmeatt^iint  priacipml  and  wietx.  which  u^mraa 

.  the  Miretjr  pr  ipcivases  hia  risk,  sr  exposes  him  to  liabiHty,  will  dischfu-ge  him. 
p.2  When  the  creditor,  has  judgmeBt  a^ains^both  principal:  luid  surety,  anddisnisses 

a  levy  against  the  property  yf  the  principal,  sufficient  to  pay  the  debt,  the  surety 

Is  dlfecfaarged.  " 

la  Equity^  Tried  lieibra  Judge  Flotd.  Ib  Pike  Supeiior 
Ooiut.    Febroaty  Term,  1847* 

TMt  bHl  WRfl  filed  bj  Bfown,  the  plaintiff  ii|  error,  allegkig  tkat 
one  WiUivm'  V.  White,  Edmund  Head,  Jasaes  Kilpatrick,  and 
Uteaot^  gavd  their  joint  and  several  note  to  eaid  Riggints,  then  id 
IHtv  for  411 115  67,  payable  to  said  Rigging  or  bearer,  dated  30tii 
imifmtji  1837,  and  diie  the  25th  December  tberiBafter,  with  inter- 
eat  fhem  datie  if  not  puncTtually  paid ;  that  the  complaiiMnt,  Brown, 
wat  not  ibtereated  in  the '  conaideratioA  of  the  note,  bat  was  a 
iocnity  only«  Ihoiigh  faia  character  of  aecurky  was  not  set  forth ; 
dMtt  the  note  w^  sued  on,  and  judgment  rendered  against  all  of 
akfi  said  makers  i^  principals,  though  it  was  well  known  to  Rig- 
gins  that  the  oottrplainant.  Brown,  was  only  a  seoaiity;  thai 
•xecBtioii  was  issued  and  placed  ^  the  hands  of  the  sheriff^  who 
vas  foqnesleil  Sy  the  complainant  to  pi^eed  to  make  the  money 
Am  liiefeoii  out  of  t)io  other  defendants. 

The  tiitt  fsAther  alleged,  that  with  proper  diligence  the  vdiole 
•UtoiMt  due  on  said  judgment  might  have  been  made  by  levy  and 
•ale  of  the  propeily  of  the  principals,  without  r^erting.  to  the 
^emplnnant,  and  which  would  have  been  done  but  forlhe  fact, 
that  Whfle  said  Ji.  fih  was  in  the  hands  (^  the  fAieriff,  in  184),  e 
ooBtract  or  agreement  was  entereid  into  between  the  said  Riggins 
and  Jame^  Gi^ffin,  one  of  the  princij^als,  without  the  knowledge 
or  eoBSont  of  the  complainant,  whereby  the  said  Ginffin  agreed  on 
Ilia  part  to  delirer  up  his  negi^oea  to  satisfy  said  ;;^.^.,  provided 
ll^gins  would  indulge  him  thereon  until  he  could  gather  hie  crop ; 
whereupon  the  said  Riggins  agreed  to,  and  gave  the  desired 
iadvlgence,  and  required  the  sheriff  jn  writing  not  to  proceed  for-' 
tbcfr.agatinst  the  said  Griffin';  that  after  said  term  of  indulgeoca 
•ftpbod,  the  Begroes  of  Gi:iffin  tiwre  not  to  be  fourtd  to  be  " 
»  '  • 
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on  under  the  /i^Ja.,  having  been  given  up  to  Riggins  or  removeil 
awaj.  ^  • 

The  bill  further  allegi^d,  that  ^h^  3aid  Ji.Jk.  was  leyied  upoir 
property  of  White,  also  one  of  said  principals,  sufficient  to  haw 
satisfied  the-  same,  w^ioh  levy  was  afterwards  dismissed  brj  tbm 
order  of  Riggins,  and  that  said  Ji.  fa.  still  remained  open  and  un- 
satisfied, and  that  the  property  of  the  complainant  was  endangered^ 
and  threatened  to  be  seized  and  appropriated  to  the  satisfactioo . 
thereof.  The  bill  further  alleged  fraud  and  collusion  between  said 
fiiggins  and  Gri^,  and  Riggins  and*  Wl&tQ,  with  a  view  to  relieve 
them  and  subject  the  complainant. 

The  bill  further  alleged,  that  much  of  the  complainant's  prop- 
erty had  been  sold,  and  money  arising  therefroi^  to  the  amooiit  of 
$7400,  or  oUrer  large'sum,  was  in  the  hands  of  the  sherifi^  and  lie 
appveliended  that  the,  said  fu  fa,  of  Riggins  would  be  placed  ^ 
the  sherifi*  to  claim  payment  out  of  the  same,  or  be  proceeded  i 
against  other  of  his  •  property  ;  and  concluded  with  a  pray w  finr 
relief  and  injunction.  '   • 

Riggins  answered  the  billy  denying  any  knowledge  of  the  sms- 
tyship  alleged,  or  of  the  causes  which  induced  the  complainaat  te 
become  a  paity  to  the  note ;  denied  all  knowledge  c^  the  eosi- 
plaii^ant's  ordeHng  the  sheriff  to  proceed  with,  the  executioe 
against  Griffin  s  denied  making  the  alleged  contract  with  Griffia 
fof  indulgence,  a?  charged  in  the  bill;  denied  having  eves  had 
Gnffin's  negroes  in  possession,  or  of  having  contracted,  ibr  iheaif 
admitted  he  had  proceeded  against  White's  property  te  eave  te 
other  parties,  and  at  the  specia]  request  of  the  complainant*  and 
that  he  alwtiys  believed  White's  property  should  have  paid.  dM 
debt,  for  causes,  however,  not  stated  in  the  biU,  and  had  acted  ^ 
this  belief,  though  not  doubting  the  liability  of  the  others,  nor  the 
propriety  of  forcing  it  out  of  the  others  if  he  failed  with  Wbita. 
The  answer  further  admitted,  that  Griffin's  effects  were  saffieienl 
to  have  paid  the  debt  up  tg  the  time  when  he  ran  o^hb  property^ 
but  denied  his  having  received  anything  for  indulging  Grifin,  or  «f 
having  paiticipated  in  the  removal  of  his  property ;  insisted  that 
the  fi,  ya..  remained  open  and  unsatisfied,  and  admitted  thatk  wift 
his  intention  to  exert  all  lawful  means  to  enforce  its  collectioa ; 
and  concluded  with  a  denial,  of  the  fraud  and  confederacy  charged. 

The  answer  was  excepted  to  as  insufficient,  and  during  the  p€»* 
dency  of  the  e^ceptions^  Riggins  ;^ied,  leaving  the^  def«^anls  ill 
error  as  his  executors,  who  in  due  time  were  made  parties* 
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Th'e'bill  was  afterwards  amended,  introducing  additional  parties 
defendants  therein. 

"*the  exceptions' to  ttie  answer  were  sustained.  Justice,  One  of 
tlie  executors,  ai^wered  tbat'ifidulgetice  wsis  given  the  said  Griffin 
by  Higgins  for  the  length  of  time  stated  in  the  bill,  but  that  be  did 
net'  know  for  what  consideration.  That  Griffin  at  that  tim^  was 
worth  J)ropeity  sufficient  to  pay  the  debt. 

The  execution  showed  &  levy  made  on  diveHMots  of  land,  besides 
/cattle  And  oth^r  property,  pointed  out  by  Brown,  the  complainapft, 
jn  Noy^rab^r,  1841,  and  its  dismissal  in  1942 ;  besides  Other  levies 
made  subsequently. 

Upon  the  trial  of  the  bill,  and  before  the  cause  was  submitted  to 
fte  jury/  the  defendant's  counsel  moved  to  dismiss  the  bill,  on  the 
foHowtng  grounds. 

I.  Because  after  judgment  rendered,  the  relation  of  principal 
sl0  surety,  as  shown  by  the  bill,  ceased  h)  ^xist,  so  as  to  entitle 
the  surety  to  his  discharge  on  ^count  of  indulgence  to  the'  p^- 
clpil^lebtors  extended  to  theitl,  as  stated  in  the  bill. 

9.  Because  an  agreement  or  contract  fot  indulgence  to  a  princi- 
pal after  judgment,  not  sufficient  in  law  or  dquity,  tor  want  of 
eoinidetHtian,  to  bind  the  parties  thereto,  does  not  discharge  the 
flecorfty  on  said  judgment  from  his  liability  thereon,  and  that 
donbplainant's  bill  charges  and  exhibits  a  contract  devoid  of  such 
legal  and  equitable  consideration. 

iWhereupon,  the  Court  below  overruled  the  (irst  jground  of 
etjiectiony  and  sustained  the  second ;  deci^ng  that  an  agroeihdnt 
fbr^hidulgence  to  a  principal  debtor  aftei*  judgment,  not  suf- 
Acient  in  law  or  equity,  for  want  of  consideration,  to  bind  the 
partieB  to  sucfc  agreement  or  contract,  does  not  discharge  the 
tecurity  on  said'  judgment  from  his  liability  thereon,  and  that' 
complainaDt's  bill  charges  and  exhibits  cL  contract  devoid  of  such 
legal  and  equitable  consideration. 

To  which  the  counsel  ft)r  the  plaihtiff  in  error  excepted. 

3AiLn,  &rARKE  &  Hammond,  for  plaintiff  ia  error. 

Ko  appearance  on  the  part  of.  the  defendant.  The  plaintiff  was 
pemutted  to  proceed  ex  parte. 

S.  T.  Bailet,  for  the  plaintiff  in  error. 

•  Tfce  K»  dlarge^,  among  other  things,  tha.t  Bxo^mv  ^»  «w 
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in  a  note  to  Riggins,  for  Qrlffin,  White,  and  othan»  who  were  all 
principals ;  that  the  note  was  sued  and  judgment  passed  aganM 
all ;  that  Brown,  the  surety,  directed  the  execution  to  be  levied  on 
the  principals  in  1841 ;  that  Griffin  was  solvent  and  he  had  negroef 
enough  to  pay  the  debt.  ThsLt  when  the  sberiflf  was  about  to  levy 
on  Griffin's  property,  Riggins,  the  plaintiff,  gave  the.sheriff  written 
instructions  not  to  levy  on  Griffin.  That  Giiffin  and  Rigging  bad 
entered  into  a  conUiict  by  which  Riggins  agreed  to  indulge  Griffin 
until  Christmas  then  ne^t,  or  until  he  could  gather  hit.  crop* 
That  Griffin  agreed  on  hid  part,  to  deliver  up  his  negroes,  to  htp 
sold  at  Christmas,  and  that  by  virtue  of  Jtbis  contract,  said,  indut 
gence  was  given  to  said  Griffin.  That  before  Chriatmas  arrived^ 
all  the  negroes  and  property  of  said  Griffin  w^re  eloignad  aod^mm 
off,  or  BO  disposed  of  that -they  have'never  been  found  or  fiuifb-^ein* 
ing  to  be  levied  on,  and  this  either  with  tbe  aid  or  privity  of  said 
RigginSy  whereby  the  whole  disbt  is  thrown  on. Brown,  the  sureCff 
all  the  other  parties  being  insolvent. 

That  the  said  contract  was  a  binding  contract.  See.  Ckmym  m 
Contracts,  IS,  where  the  doing  an  act  which  the  kw  would  compel, 
is  held  a  good  consideration.  See-  also  Cemyn  atf  drntraeU^  28 ;  1 
PaweU  on  Contracts;  Chitty  on  Contracts^  7,  8,  9,  10,  11,  wbera 
it  is  held  tha^  any  benefits,  labour  or  prejudice,  however  small  oc 
trifling,  will  constitute  a  sufficient  consideration  for   a  binding 

contract. 

« 

That  indulgence  oi.  a  principal  without  the  assent  of  the  snnty 
discharges  the  surety  in  all  cases  where  there  is  a  landing  contrad^ 
is  too  well  settled  to  argue  or  adduce  any  authority.  But  tlie  Conj$t 
below  held,  that  there  must  be  such  c6ntract  in  all  caaea  to  effisqt 
the  discharge  of  the  surety,  and  that  we  do  not  show  or  charge 
such  a  contract  in  our  bill. 

We  have,  aa  we  think,  shown  that  there  is  a  binding  contract 
set  up  in  the  bill  between  Riggins  and  Griffin. 

But  no  such  contract  is  necessary  to  discharge  a  snraty,  wheiet 
afler  a  lien  is  fixed  upon  the  property  of  the  principal,  such  Ken 
is  discharged  or  leat  by  the  act  of  Ae  creditor;  or  where,  by  abe 
active  interference  of  the  creditor  any  prejudice  or  damage  accmea 
to  the  surety,  he  is  discharged.  Nihlo  vs.  Clarh,  3  Wend.  R.  24; 
Buim's,  Ex'rs.  vs.  Winstons,  1  Munf.  R.  269;  Camnumwea^hfir  m 
of  Bellas  vs.  Administrators  of  Miller,  8  Serg.  ^  RaseU^  452 ;  Coa^ 
SfArrington  vs.  Wilcox,  2  Der.  Sf  Dat.Eq.  90;  NeUtmY»,W$UHms, 
i6^  118 1  iiees  \8.  £errifi^to»,  2  Tefty  A.540,i|aee  a;  Lawf^.^ 
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Ltd.  6V.  4  VeietfR.  824,  Mie  a  829  (  Majfhew  ya.  CrickH,  2  Siomut, 
R.  18a  s  Tkomoi  vs.  Y^Mg  et  al.,  l&Ea$t  R.617;  1  Cemd.  Ch.  iL 
543 ;  10  Johns.  R.  587;  2  C«iii«i  CW.  1 ;  2Bo».  4'P«Z/.^2;  1  3fa<r. 
C4;  234;  1  Stmry  Eq.  m.  326;  13  Johns  R.  174;  jB«iri2  tb.  Rice, 
I  CaiL  18;  J^Mt  vi.  .Sd&icl;,   3  £i^  1&  467;  6  Mmn/r  R.  9^. 

la  the  esse  of  The  Cammantoeakh  w.  Adm*r%.  of  MUkrs  the 
Sufyrene  CoMtt  of  Penasyhratiia  say;  thert  is  no  clearer  mle  in 
equity  then  that  wh^Mv  the  ereditor  has  thet^gjleiie  of  8ftHe£actioli 
ia  his  hands  and  chooses  not  to  retain  it,  the  swaty  is  disahai^ed ; 
iL  488;  and  that  the  doctrine,  that  the  relatien  of  prmcipatand 
Barely  ceases  after  judgment,  has  no  foundatien  in  law  neif  rea' 
SOB.    lb.  488.  • 

In  tlM  case  ofBMiii*s  Ex'H.y.  TFtMiMM,  Judge  Tnckef  detiv- 
eriog  tbe^^manimeus  decision  of  theCoan  of  Af^jwals  of  Virginia, 
dedafisd  the  surety,  Winston,  discharged,  on  the  git>and  f!hat  the 
principal  creditor  had,  by  letter  to  the  sheriff,  coontermaaded  'an 
esecution  proceeding  against  the  property  ef  thejirincipal^  grtiTiChl^ 
him  indulgence  without  Winston's  privity,  who  was  surety  and  a 
eo-defendant  in  th#  execution.     lb,  881. 

In  Cooper  S^Arrington  vs.  Wilcox,  where  indulgence  was  granted 
to  iihe  principal  alter  judgment.  Judge  Gaston,  in  deliverikig  The 
epiliioii  of  the  Supreme  Court  heklthe  surety  discharged;  and  declai*- 
ed^  "  If  the  creditor  do  any  act  for  the  ease  of  the  principal  witheof 
the  pririty  oi  the  surety,  hy  which  act  the  surety  is  injufed  ef 
exposed  tQ  injury,  that  act  may  he  laid  hold  of  for  this  surety's 
relief."  lb.  91.  And  in  NeUom  us.  TFiNtems,  the  saave'  eM»^ 
again  asMtted  the  same  doctrine,  and  declared  the  ereditor  a 
tnistee  for  the  surety  te  the  extent  ef  the  punperty  he  held  bound; 
hut  that  be  could  do  no  «ct  te  the  prc^ndioe  of  the  surety. 

In  Rathbone  vs.  Warren,  the  Court  of  Enors  of  New  Ye* 
held  the  same  doctrine,  and  Chancellor  Kent,  tn  giving  his -opinion, 
said :  "  The  law  is  well  settled,  that  a  court  of  chancery  will  never 
hoU  sureties  liaUe,  where  the  risk  is  increased  h^^ac^ofthe 
fgart^  for  whose  benefit  the  suretyship  is  intonded  to  inure.  M 
JMntf.  R.  591* 

la  P«^  Ts.  Paekard,  13  JMesi  R*  174,  there  warademurfer  to  a  . 
jtlea  which  set  forth  that  Pachard  was  only  surety  on  the  m>te  sued 
oiu  that  he  raquested  the  creditm:  to  stte,(  that  he  neglected  to  do 
.  so  until  the  priecipal  dehftor  absconded,  insolvent,  whereby  ther 
Wbofe  debt  would  be  thmwn  nn  the  snvety.  The  Supreme  Cowt 
•Mfffided  thn  dewniie^.nndeald :  '^ There  ean  Vmim  i 
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oi^ection  to  the  plea ;  it  ncry  be  said  th%  sarety  miglifc  have  paid 
the  note  and  prosecuted  the  principal;  but  although  he  nigbt 
have  done  bo,  he  was  not  bound  to  do  it/' 

In  the  caae  of  Nibh  vs.  Clafk^  where  the  creditor,  plaintiff  in  a 
judgment,  agreed  to  let  the  principal  debtor  go  on  a^  journey  out 
of  the  Stated  and  to  wait  till  his  return,  the  Supreme  Court  of  New 
York  held  that  this  discharged  the  bail^  and  also  held  that  bo  eon* 
sidoration  to  such  $%  arrangement  was  necessary  to  effect  such 
discharge.  '^But,''  say  the  Court,  "  the  true  ground  appears  lo 
be  this,  that  the  plaint\ff  hat  by  his  ^u:t  greatly  incrtamd  ihM  rM. 
4md  hazard  of  the  surety  |"  "  the  smrety  has  been  preptdiced  by  lAs 
of'tice  interference  of  tJie  creditor.**     lb,  27.* 

lu  Rua  vs.  Berringtmf  ^  Vesey,  R.  540,  Lord  Eldoiv  said  :  "^  It 
is  the  clearest  and  moat  evident  equity  net  to  cany  on  any  trao^ 
action  without  the  privity  of  him  who  must  necessarily  h«f«  a 
concern  ia  every  transaction  with  the  principal  debtor.  You 
cannot  keep  him  bound,  and.  traneact  bis  affairs,  (for  they  are  hii 
as  much  as-  your  own,)  fvitfaout  consulting  bias ;  you  must  let  hfaii 
judge  whether  he  will  give  diat  indulgence  contrary  to  the  natuie 
of  his  engagement.'' 

.  Speaking  of  the  case  of  Nesbit  vb.  Smith,  his  Lordship  rehnriu: 
<*lie,  the  creditoi;  thought  it  better  to  give  stay  of  execution  tSkm 
to  bf  ve  oonlbufided  the  affairs  of  the  man  by  destroying  bis  credit 
and  holding  him  iu  prison ;  but  he  did  it  without  consulting  the 
surety,  and  therefore.  Lord  Tburlow  held,  and  vety  rigfatlT,  that 
ihe  surety  was  discharged."     lb.  544.  ^      ' 

In  Lmuf  vs.  East  huL,  Ce.  4  Ves§y  R.  833,  Lonl  SMon  says: 
**  Where  any  act  has  been  done  by  the  obligee  that  fmaymyurt  the 
surety,  the  court  is  very  glad  to  lay  hold  of  it  iki  fiiviHEr  of  the 
»u»-ety."    . 

The  same  doctrine  is  maintdned  tn  the  other  authonties  referred 
tOy  and  they  might  be  multiplied. ' 

So  far  from  the  rule  in  favour  of  sureties  being  relaxed  after 
judgment,  it  is  greatly  nsore  stringent;  the  credih^  then  has  the 
property  of  the  principal  debtor  in  his  power,  and  he  lets  it  go  at 
his  peril ;  he  is  a  trustee  for  the  surety,  and  he  must  not  jeopard 
his  interest  without  he  assent  by  apy  act  or  ottiiasion  of  W^ 
and  if  be  does,  all  right  feeling  judges  are,  like  Lord  SMon, 
*'glad  to  ley  bold  of  such  act  for  the  relief  of  the  surety/* 

The  case  of  Lemox  vs.  Proui,  3  Whtaim  ML  5S0,  and  tbe  «Ma 
#f  JBciy  va.  TaMmadge,  5  Jbhns.  C4.  R.  365,  ivWebfbnowed  Lanov 
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&  Prout,  and  which  maintains  the  doctrine  that  saretyithip  it 
merged  in  a  judgment,  are  novelties  in  the  law,  wholly  unsup- 
ported by,  and  adverse  to,  all  authority  ;  or,  to  Use  the  language 
of  the  Chief  Justice  of  Pennsylyania,  in  The  Cammmw^allh  vs. 
Milkr, "  Such  a  doctrine  is  unsupported  by  either  law  or  reason.'' 

If  the  authorities  we  rely  on  are  to  have  any  weighty  Brown  is 
dfischarged,  even  if  the  Court  should  be  pf  opinion  that  the  con- 
tract between  Riggins  and  Grif&n  was  not  biQflUog* 

Although  our  execution  was  not  levied  as  directed  by  BrowH 
the  surety,  still  he  is  discharged,  for  the  levy  was  prevented  by  the 
inteiference  of  Riggins,  the  creditor ;  he  forbade  it  without  Brown's 
consent,  whereby  the  property  of  Giiffin  was  lost  to  the  surety. 
Indeed,  under  our  law,  which  fixes  a  lien  on  all  the  property  of 
the  defendant  after  judgment,  no  levy  or  direction  of  levy  by  a 
surety  is  necessary  to  discharge  a  surety.  If  by  any  act  e^  the 
creditor  that  lien  is  lost,  so  as  to  throw  the  whole  debt  on  the 
surety,  or  to  injure  or  jeopard  his  interests,  he  is  released.  In  Eng- 
land, and  in  most  if  not  all  of  the  other  States,  judgments  are  not 
liens  upon  personal  property;,  so  that  no  binding  interest  attaches 
in  behalf  of  the  creditor,  until  a  seizure  by  the  officer. 

In  the  case  at  bar,  it  is  charged  not  only  that  the  lien  was  lost 
to  enough  property  of  the  principal  to  have  satbfied  the  judg- 
ment, so  as  to  endanger  the  surety,  but  that  the  whole  debt  had 
been  thrown  on  him ;  and  it  is  also  charged  that  Riggins  ool- 
kidisd  with  the  principa],  and  yet  the  Court  below  holds  that  there 
IS  ao  equity  in  the  bill  and  dismisses  it  on  motion,  without  peimit- 
ting  us  to  go  into  proof.  ^ 

Loeking  to  the  law  of  the  case  and  the  charges  in  the  bill,  we 
canhot  help  thinking  that  the  Court  below,  unlike'the  great  Eqglisii 
Chancellor,  is  not  **glact  to  lay  hokl  of  any  a«t  that  will  disdiarge 
m  sorety/' 

By  the  Court — Nisbbt,  J.,  delivering  the  opinioDi 

This  bill  was  filed  by  Brow%y  a  surety  for  Whiie^  S^ad^  Kiipai" 
rick^  and  Ghifin,  against  Riggins^  the  creditor,  for  relief;  alleging 
that  he  was  discharged  by  the  acta  of  the  creditor.  In  this  ease 
tb6  debt  was  reduced  to  judgment  against  the  piincij^als  and  the 
i«rety.  The  bill  charges,  tfhat  Rigfins,  the  creditor,  after  judg^* 
meats  and^the  Qxecutioo  bqiog  then  m  the  bauds  ef  the  sheriff 
agreed  with  Griffin,  one  of  the  principals,  to  grant  himiKBo^^ 


4lf  8UFREME  COURT  OF  GfeOROIA, 

Brown  9t.  Ex*f.  of  Riggfcs.  ^ 

^  — '  ' ' '  ' — ' — ■ — • —  " ' 

oonsideratioD  that  be  wonid  d«Kver  up  to  him  his  neg^roet  at  |h4 
expiration  of  the  time  ;  and  gave  directiona  to  thd  shsfiff  to  gtmj 
proceedings  on  the  ^.  Jh.  A]ao,  that  at  the  time  of  fiKng  the  biU» 
there  was  so  property  of  any  of  the  princip^  to  be  iband. 

The  bill  fhrther  chaises,  that  the  execation  was  levied  on  suffi* 
cient  property  of  White,  another  of  the  defendants  and  principals, 
to  satisfy  it,  and  teas  by  order  of  the  plaintiff  diemiseed.  It  proceed^ 
to  pray  for  a  pdi(g|»tual  injunction  of  the  plaintiff's  executiott 
against  the  surety.  One  other  fact  charged  in  the  bill  ought  to  be 
stated,  and  that  is,  that  the  property  levied  on  belonging  to  Whiie^ 
was  either  taken  and  appropriated  by  the  •  plaintiff  and  creditor 
Riggins,  Or  run  off,  so  as  no^  to  be  reached  by  the  officer. 

The  answer  came  in,  and  at  the  trial  term  the  respondents 
moved  to  cHsmiss  the  bill  upon  the  following  grounds : 

1^  Because  the  relation  of  principal  and  surety  ceased  after 
judgment. 

2.  Because  an  agreement  or  contract  for  indulgence  to  a  prin- 
cipal, «fter  judgment,  is  not  valid,  and  does  not  bind  the  parties 
thereto,  fbr  want  of  consideration,  and  therefore  the  surety  is  not 
discharged  by  such  agreement. 

The  presiding  judge  overruled  the  first  ground,  aind  dismissed 
the  bill  on  the  seeond ;  and  to  the  decision  thus  dismiiasing  thebilly 
the  plaintiff  in  error,  Broum,  has  excepted. 

[1.]  Every  principle  involved  in  this  case  was  settled  in  the  case 
of  CWrwft  vs.  Colbert,  argued  at  the  same  term.'  Thd  contract 
may  be  conecded  to  be  void  as  between  the  creditor,  Riggins,  and 
the  principal.  Griffin,  and  still,  in  the  case  made,  the  contract  dis* 
charged  the  surety.  If  not  a  valid  contract,,  yet  it  was  such  an 
aof,  as  injured  the  surety,  as  increased  his  risk,  and  exposed  him 
te  liability..  Whilst  it  is  true,  as  a  general  pi*oposition,  that  mert 
forbearance  to  call  upon  a  principal  does  not,  per  se,  discharge  the 
surety,  yet  if  the  consequence  of  that  forbearance  is  injury  to 
the  surety,  it  is  equaHy  true  that  he  is  discharged.  Partkuiarly 
afler  judgment,  is  it  dangerous  to  do  any  act  which  increases  the 
risk  oi  the  surety.  In  this  case,  the  principal,  Griffin,  was  at  the 
time  of  the  mdulgence  given,  solvent ;  and  at  the  time  when  the 
creditor  came  down  upon  the  surety  for  payment,  he  wastfuo/^ail; 
h^»  is  injury  to  the  surety.  It  has  been  held  that  a  letter  to  the 
sheriff  directing  a  suspension  of  proceedings  against  a  principal 
on  an  executioni  discharged  the  surety.  See  ^^rtffrTi  '^ITimtm,  I 
Mmif.R.2^9. 
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But  the  dismissal  of  the  levy  on  the  property  of  the  principal,  [2.] 
White,  beyond  all  question  discharged  the  surety.  A  levy,  as  to 
the  surety,  is  a  satisfaction.  If  a  creditor  who  has  effects  in  his 
hands  sufficient  to  discharge  the  debt,  belonging  to  the  principal, 
releases  them,  the  surety  is,  'without  controversy,  discharged.  I 
shall  not  repeat  the  argument  which  I  wrote  out,  in  the  case  of 
Curan  vs.  Colbert ;  for  the  reasoning  and  authority  which  govern 
this,  see  that  case^ 

Let  the  judgment  of  the  Court  below  be  reversed. 
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ARGUED    AND    DETERMINED    , 

SUPREME  COURT  OF  THE  STATE  OF  GEORfilA, 

AT    GAINESVILLE, 

SEPTEMBER     TERM,    1847. 


No.  57.-r-JoHN  Sqackelford,  plaintiff  in  error  rt,  Jab1e«  E.  Hats, 
defendant  in  error. 

p.]  The  miscarrio^e  of  the  mail,  io  the  traneni^sion  of  papers  to  the  clerk,  b  po 
gnrand  for  continuing  a  case,  unless  shown  to  be  ^m  Providential  cause. 

Error  to  Jacklon  Superior  Court. 

Motion  to  enter  |his  case  upon  the  doeket  of  the  Supreme  CourC, 
«t  the  Gainesville  September  Term,  1847. 

The  writ  of  error  was  made  returnable  to  ^e  March  Term,  a| 
Caasrille,  1847,  being  the  first  term  in  that  judicial  district  after 
the  signing  of  the  bill  of  exceptions,  and  the  proper  term  to  which 
tlM  writ  was  returnable,  under  the  constitution  and  the  law  crea- 
•liag  and  organizing  the  Supreme  Court 

The  papers  were  mailed  at  Jefiereon,  Jackson  countj,  and 
iddressed  to  the  Clerk  at  Milledgeville,  in  time  to  have  been 
received  hy  him,  and  docketed  for  Cassville.  Tboj  were  not 
Mceiveyi  by  the  derk  until  after  the  adjournment  of  the  Court  to 
which  the  writ  was  made  returnable,  owing  to  aome  castialty,  th« 
nature  of  which  did  not  appear. 

Oterbt,  Peeples  &;  Cobb,  fof*  the  plaintiff  in  error. 
BfrrcMBLL,  for  the  defendant  in  error. 
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By  tlie  Court, — Lumpkin,  J.  delivering  the  bplDion. 

[1.]  The'writ  of  error  in  this  case,  Was  made  returhaUe  to  the 
Supreme  Court  at  its  March  Term,  1847,  at  Cassville,  that  being 
•  the  first  term  in  that  judicial  district  afler  the  signing  of  the  bill 
of  exceptions  The  papers.appeitaiiiing  to  the  causa  were  mailed 
ni  Jefferson,' Jackson  county,  ttnd  addressed  to  the  Clerk  of  this 
Court  at  Milledgeville,  in  time  to  have  been  i*eceived  and  docketed 
for  Cassville.  By  some  casualty,  the  nature  of  which  does  not 
appear,  the  packet  did  not  come  to  hand  until  after  the  adjourn- 
ment of  that  Court,  and  application  is  now  nia<][^  to  place  the  case 
on  the  present  docket,  so  as  to  entitle  the  party  to  a  hearing. 

The  Court  is  unanimously  of  the  opinion,  that  this  cannot 
be  done.  The  constitution  declares  that  the  Supreme  Court 
''shall  at  each  session  in  each  district  dispose  of  and  finally  deter- 
mine ea^h  and  every  case  on  the  docket  of  such  Court,  at  the  firU 
term  after  sttck  writ  of  error  brought;  and  in  case  the  plaintiflf  in  error 
in  any  such  case  shall  not  be  prepared,  at  such  first  term  of  such 
Couit,  after  err&r  brought,  to  prosecute  the  same,  uidesn  precluded  bff 
some  Providential  cause  from  such  prosecutipn,  it  shall  be  stricken 
from  the  docket,  and  the  judgment  below  shall  stand  affirmed."  1 
Kelly  R.5.  ,  • 

As  the  case  then  would  have  been  stricken  /rom  the  docket 
had  it  been  entered  at  Cassville,  unless  the  inalKlity  to  proeted 
was  Providential,  it  is  clear  that  the  party  n)ust  be  visited  with 
the  fike  penalty,  unless  he  is^  prepared  to  prove  that  the  Iftiliire  in 
the  mail  was  attributable  to  superhuman  cause.  liideed,  it  is  a 
matter  of  grave  doubt  whether  this  showing  can  be  made  at  tba 
second  session  of  the  Court  after  the  writ  of  error  has  been  sued  out 

The  cardinal  feature  in  the  amended  constitution  calling  this 
Court  into  existence,  is  the  prevention  of  delay ^  and  every  section 
of  that  statute  passed  in  pursuance  thereof,,  is  but  a  practieal 
illustration  of  the  great,  though  long  and  much  neglected  pnocipla 
of  Magna  Cfiarta — "  N^U  vendimus,  nuHi  negabimuit  9ul  diferemui 
rectum  rd  jnstitiam,*'  ^ 
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No.  58.<-«BuRTON  Camp,  plaintiff  in  error  vs.  The  State  ov  Qeor- 
GiA,  defendant  in  error. 

[1.]  An  indictment  which  statea^the  offence  in  the  tenna  and  language  of  the  penal 

codej  or  ao  plainly  and  distinctly  that  the  nature  of  the  offence  may'  be  eaaily 

understood  by  the  jury,  is  ciufficient. 
fSL]  The  offence  of  an  assault  ivith  intent  to  commit  a  rape,  if  atated  in  the  language 

and  .terns  of  the  penal  code  defining^  the  offence  of  rape,  need  not  be  called  in  the 

indictment  a  misdemeanor. 
f3.|-On  aa  indictment  for  an  assault  with  intent  to  commit  a  rape,  evidence  that  the 

person  charged  to  have  been  injured  is  in  fact  a  common  prostitute,  or  evidence  of 
•   lepntation  that  she  is  a  woman  of  ill  hmc;  may  be  submitted  to  the  jary,  to 

impeach  her  credibility,  and  disprove  lu^r  statement  that  the  attempt  was  forcible 

and  against  her  consent. 

Indictment  for  an  assaidt  with  intent  to  commit  a  Tape.  Tfied 
before  Judge  Dougherty.  In  Gwinnett  Superior  Court.  March 
TenB,  1847. 

The  prisoner  was  convicted,  and  a  motion  made  for  new  trial, 
and  also  in  arrest  of  judgment. 

For  the  grounds  in  support  of  each  o£  these  motions,  and  the 
questioos  made,  the  reader  is  referred  to  the  opinion  delivered  hf 
ike  Supreme  Court. 

In  reference  to  the  ground  for  new  trial,  predicated  upon  that 
part  of  the  charge  of  the  Court  te  the  jury,  ruling  that  the  testi- 
Bdony  of  the  witness  for  the  pnsoner  as  to  the  want  of  chastity  gf 
Cynthia  Emeline  Davis,  upon  whom  the  assault  was  alleged,  to 
have  been  made,  was  admitted  solely  to  enable  them  to  judge/>f 
ibe  intention  of  the  prisoner,  it  is  thought  proper  to  state,  that 
^^aid  Gynthia  Emeline  Davis  was  the  principal  State's  witness, 
Cbal  she  alone  proved  the  ofience  charged,  and  that  on  the  part  of 
Ae  prisoner  it  was  proven  that  she  was  a  wonup  of  ill  &me, 

H1LI.TER,  Jackson  Sc  Simmons,  for  the  prisoner. 

Wk.  H.  HuirL,  representing  Sol.  Gren'l.  Haiuus,  for  the  State. 

Mr.  Hull,  submitted  the  following  positions:- 

The  character  of  a  witness  for  want  of  chastity,  does  not  impeach 

ber  veracity.    BasQoe  Crim.  Ev,  165 ;  1  StarkU  on  Ev.  211,  mie. 

It  was  lawful  for  the  judge,  in  bis  diaciBtion,  ta  permit  tba  8o«  j| 

ileilor  Odneni-to  ask  a  juror  aslio  bis  place  of  xemAmffff^. 
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It  is  no  ground  for  a  new  trial,  that  a  physician  is  called  to  see 
a  sick  juror  in  the  jury  room,  wheu  it  appears  that  nothing  was 
said  by  him  about  the  case.     Graham  on  New  Trials,  92. 

The  indictment  was  good.     Prince^  625. 

The 'words  violently  and  felopiously,  are  not  necessary  ander  our 
penal  code.     Prince^  658. 

A  new  trial  will  not  be  gi*anted  in  case  of  felony  for  die  misdi* 
rection  of  the  judge.  Qraham  an  New  Trials,  506,  507,  616 ;» 
Chilty  Grim,  Law,  654,  and  notes. 

When  the  testimony  of  the  prisoner  was  admitted  to  the  jury» 
it  is  no  ground  of  new  trial  that  the  Court  g&ve  a  wrong  efibct  to 
it  in  the  charge. 

By  the  Gourt. — NieBET,  J.,  delivefing.the  opinioa. 

[1.]  The  first  exceptioQ  in  this  case,  is  founded  on  the  refuaal  of 
the  Court  to  grant  a  new  trial,  because  the  indictment  does  nol 
charge  the  offence  to  have  been  committed  **  violently  and  f^hmi* 
ously." 

The  indictment  charges  the  offence  substantially  in  the  langmgo 
of  the  code  defining  it,  and  that  is  sufficients  "Rape  is  thecarMl 
knowledge  of  a  female,  forcibly  and  against  her  will."  Hcickk 
709.  An  attempt  to  commit  a  rape,  the  offence  ^r  which' the 
defendant  was  indicted,  is  an  attempt  to  know  a  female  fbreibly 
ahd  against  her  will.  Our  6ode  does  not,  in  so  many  words,  ttiak* 
this  an  offence ;  it  does,  hbwcver,  by  implication,  becauso  'it  pre- 
scribes a  punishment  £br  an  attempt  to  commit  a  rape.  There 
was  no  necessity  to  defene  an  attempt  to  commit  a  rapt,  Hapo 
being  defined,  the  attempt  to  commit  a  rape  is  included  in  that 
definition.  In  pleading,  therefore,  the  ofience  of  an^aUempt  li 
commit  a  rape  is  to  be  described  according  to  the  defioitioD  of 
rape.  If,  in  the  description  of  it,  the  offence  is  stated  in  the  terms 
and  language  of  the  penal  code,  or  so  plainly  that  the  nature  of  it 
may  be  easily  understood  by  the  jury,  it  is  sufficient ;  for  the 
legislature  has  declared  that,  "  Every  indictment  or  accQsatioo  of 
the  Grand  Jury  shall  be  deemed  sufficiently  technical  and  correct, 
which  states  the  ofience  In  thQr terms  and  language  of  thi^  eode»or 
so  plainly  that  the  nature  of  the  offence  charged  may  bo  easilj 
understood  by  the  jury."  Hot*hk,  787.  The  statement  of  the 
offOnce  in  this  indictment,  is,  that  the  defendaut,  tpiik^ftne  mni 
r,  in  die  county  aforesaid,  in  and  upon  one  Oyitthia  SflsalM 
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Davis,  a  white  female,  in  the  peace  of  Grod  and  said  State  then 
and  there  being,  did  make  an  assault  and  hi^r  the  said  Cynthia 
Emeline  Davis,  did  then  and  there  beat,  wound  and  ill  treaty  with 
iiltent,  her,  the  said  Cynthia  Emeline  Davis,  forcihly  and  {igaintt 
her  wdl^  then  and  there,  camaUy  to  know  and  fdonvoudy  to  ravish^ 
and  other  wrongs,  &c."  The  prime  elements  of  the  crime  are 
Btated,  to  wit,  with  force  and  Krma,  forcibly  and  againet  her  tpUl 
oamaUy  to  know  the  prosecutrix.  As  to  this  exception,  we  hold 
the  indictment  good. 

*  Another  ground  upon  which  the  defendant  sought  to  arrest  [2.}- 
the  judgment,  is,  that  the  indictment  charges  him  with  the  qffence 
of  "a»  attempt  to  commit  a  rajpe^^  when  it  should  have  designated 
tbe  offence,  a  misdemeanor,  because  our  penal  code  declares,  that 
attempts  to  commit  the  offences  in  it  defined,  shall  he  indicted  as 
siiademeanors.  The  .Court  below  overruling  this  ground,  the 
plaintiff  in  error  excepted.  We  do  not  think  the  circuife  judge 
erred  ip  this  particular,  for  two  reasons. 

1.  Because  the  code  having  prescribed  a  specific  pendty  for  an 
ais^ult  with  intent  to  commit  a  rape^  thereby  created  it  an  inde- 
pead^Ilt  offence,  and  took  it  out  q£  the  operation  of  the  general 
cfanae  referred  to. 

2.  If  this  is  Qot  so,  then  it  is  sufficient  to  say  that  this  is  air 
isdictinen^  for  misdemeanor.  The  name  given  to  it  in  the  bill, 
does  not  characterize  the  offence;  the  description  does  cliaraeterise 
iL  It  may  be,  and  it  is,  called  an  assault  with  intent  to  commit  a  rape, 
and  yet  may  be,  and  by  the  description  in  this  caseis,  a  misdemeanor. 
Again,  it  is  claimed  that  the  Court  below  erred  in  this,  that  it 
permitted  the  Solicitor  General,  when  each  juryman  was  called^ 
to  inquire  of  him  in  what  part  of  the  county  he  resided ;  because, 
says  the.  counsel  for  the  plaintiff  in  error,  the  law  permits  no  such 
quekion  to  be  put  to  test  the  competency  of  the  juror.  The 
rtaeon  is  true,  and  yet  we  do  not  think  that  there  is  any  thing  in- 
the  exception;  because  it  appears  from  the  statements  in  the  bill, 
t)iat  this  was  no  judicial  act;  it  was  permitted » because  not  olijected 
to,  as  mere  matter  of  convenience. .  The  question  of  right  to  put 
fluch  a  question  was  not  made,  and  not  decided  by  the  presiding 
jpdge;  we  have,  therefore,  nothing  touching  this  exception  to 
review.* 

The  only  other  ground  of  error  found  in  this  bill,  and  arged  by  [3.] 
OQiuiiel,  grojwi  out  of  the  charge  of  the  Court  to  the  jury.  ^The 
qM>g^  cf  the  CoiatX  is.  i^ted  In  the.  Uil  of  exGfiBQflMSQft  Vxl 
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following  words:  "The  Court  cfaarged  the  jury,  among  other 
things,  that  one  mod&of  attacking  the  credit  of  a  witiiess,  was  to 
produce  her  neighbours  or  acquaintances,  who  were  acquainted 
with  the  character  of  the  witness  in  the  neighbourhood,  for  truth 
and  veracity,  and  who  would  swear,  that  from  that  knowledge^, 
they  would  not  believe  he?r  on  oath  in  a  court  of  justice.  T^atin 
prosecuting  that  mode  of  attack,  the  testimony  of  the  witness,  as 
to  the  want  of  chastity  in  the  female  assaulted,  was  admitted  tokfy 
to  enable  them  to  judge  of  the  intention  of  the  prisoner."  Tbia 
instruction  was  given  to  the  jury^  as  to  the  force  and  efiect  of  the 
testimony  which  had  been  admitted  going  tashow  that  the  femalo 
assaulted,  was  a  person  of  ill  fame.  The  plaintiff  in  error  ch«iges 
err6r  in  these  instructions,  in  this,  that  the  effect  of  such  testimony 
is  not  solely  to  enable  the  jury  to  judge  of  the  intention  of  tto 
defendant  in  committing  the  assault;  but  its  further  effect  is,  Id 
impeach  the  credibility  of  the  witness,  who  was  the  person  alleged 
to  be  injured,  by  disproving  her  statements  that  the  aasaiilt 
made  forcibly  and  against  her  wtUi 

"We  agree  with  the  learned  judge,  that  evidence  of  the 
of  chastity  in  the  prosecutrix,  may  be  admitted  to  show  the  inten- 
tion of  the  defendant  in  perpetrating  the  assault,  that  is,  to  show 
that  he  did,  or  did  not,  mX^u^  forcibly  and  against  her  teill,  to 
commit  a  rape  on  the  prosecutrix.  But  we  do  not  agree  witK 
him,  that  it  is  admitted  solely  for  this  purpose.  We  think  that 
evidence  of  ill  fkme,  of  general  character  for  want  of  chastity,  may 
he  admitted  for  the  further  purpose  of  enabling  the  jury  to  judge 
of  the  truth  of  the  material  facts  stated  by  her,  as  a  wlt^esi^  t» 
wit,  that  the  attempt  was  forcible  and  against  her  toiU. 

We  are  not  now  to  disturb  the  well  established  rule^  as  to  the 
manner  in  which  the  credibility  of  a  witness  may  be  attacked  for 
want  of  general  character  for  truth  and  veracity.  This  queetioii 
is  to  be  determined  upon  principles  peculiar  to  this  kind  of  casei 
The  rules  of  evidence  in  indictments  for  rape,  or  an  aaaaolt  widi 
intent  to  commit  it,  are  different  from  what  they  are  in  ordinary 
cases.  The  offence  is  peculiar.  Lord  Hale  says,  that,  due  aeca- 
sation  is  easily  made,  hard  to  be  proved,  and  harder  to  be  defended 
by  the  party  accused,  notwithstanding  his  innocence.  1  Hak^^ 
635,  636.  The  act  of  cohabitation,  because  of  a  sense  of  decency 
ii^hich  does  not  wholly  forsake  the  most  abandoned  c»f  ettiier  aez»  is 
generally  in  secret.  Henoe  the  very  general  absonce  of  diroe( 
testimony.  The  law  admits  the  testimony  of  the  praieenuJA,  ubikl 
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it  e^dudee  the  tflstimony  of  the  accused.  Men.  are  therefore  put 
hi  the  power  of  Abaadobed  and  vindictive  womep^  to  a  great 
•xtent.  At  the  same  tiioe,  so  enormous  is  the  crime  against 
society,  so  destructive  of  those  rights  of  women  whith  civilized 
society  holds  so  sacred  and  guards  so  vigilantly,  that  the  riAe 
ivhich  allows  her  testimony p  cannot  be  condemned.  .  The  defend- 
bat,  however,  in  consideration  of  these  things,  is  let  in,  in  his.  de^ 
fence,  to  some  privileges,  which  are  not  always  allorwed  to  persons 
accused  of  crime.  The  degree  of  evidence,  which  in  this  case 
ought  to  satisfy  the  jury  ci  the  defendant's  guilt,  depends  upoii 
the  circumstance^  of  each  case,  and  cannot  be  reduced  to  specific 
rules.     3  ChiUj/  Grim.  Law^  572p 

The  specific  inquiiy  belbre  us,  is  this :  on  indictments  for  iape^ 
or  an  assi^ilt  with  intent  to  commit  a  rape,  can  evidence  of  gen- 
eral character  for.  want  of  chastity  be  admitted  to  impeach  the 
testimony  of  the  female  charged  to  have  been  injured]  Can  the 
jury  be'  allowed  to  inier-.from  that  testimony,  that  her  statement 
that  the^tempt  vfsa  forcible  and  witfumt  her  consent,  is  not  truel 
We  think  the  testimony  may  be  admitted  for  the  purpose  stated, 
and  that  the  jury  may  consider  of  it,  as  impeaching  or  not,  t^e 
credibility  of  the  female  charged  t»  be  injured.  We  are  not  to 
be  understood  as  determining,  that  want  of  chastity  generally, 
can  be  admitted  to  discredit  a  fismale  witness;  only  can  it  be  done  - 
in  indictments  for  rape,  or  for  an  attempt  to  commit  a  rapey 
or  perhaps  in  actions  for  damages  for  adduction  and  criminal 
conversation. 

Blackstone  says:  **  The  party  ravished  may  give,  evidence  upon 
oath,  and  is  in  law  a  competent  witness,  but  the  credibility  of  her 
tatimony,  and  how  for  forth  she  is  to  be  believed,  must  be  left  to  the 
jury,  upon  the  circumstances  of  fact  that  concur  in  the  testimony. 
For  instance;  if  the  witness  be  oi  good  fame,  if  she  presently  dis- 
covered the  ofience  and  made  search  for  the  offender,  if  the  party 
accused  fled  for  it,  &c.  &c.,  these  and  the  like  circumstances  which 
give  greater  probability  to  her  evidence.  But,  on  the  other  side,  if 
she  be  ofevilfome,  and  stand  unsupported  by  others,  &c.  &;t.,  these 
and  the  li&e  circumstances  carry  a  strong,  but  not  conclusive  prewmp- 
tion  that  her  testimony  is  false  or  feigned.*^  4  Black,  Com,  213. 
This  authority  puts  the  credibility  of  the  witness,  among  other 
things  in  issue,  on  the  fact  of  HI  fame — if  she  be  of  ecU  fame,  that 
is  a  ftct  or  circumstance,  which  carries  with  it  a  strong presuti^ptiam 
that  her  testimony  is  false  or  feign^. 
▼OL.  ui.  54 


4U  8ITPBBm.COURT  OF  «BOR<»lA. 

T«rk  M.  Turk  ant  othen. 

I  maj  safoly  aseerC  that  this  authority  10  fbanded  ia  the  ekftrMt 
reason.  The  fcniale  aaserli  in  her  teatNBonj,  that  the  attempt  was 
JkreMe^  amd  wkkaui  her  cmumU.  "Sow,  who  is  nore  likely  to 
eoBsent  to-the  approaches  of  a  man,  ^ke  uniiilKed  Tirgki  and  die 
revered,  loved  and  virtuous  mother  of  a  ikmily,  or  the  lewd  aad 
loose  prostitute,  vphose  arms  are  opened  to  die  embraces  of  every 
eoarse  brute,  who  has  money  enou^  to  pay  for  the  privilege  t 
The  fact  of  assent,  may  ia  reason,  be  well  left  to  the  jury,  upon 
proof  ef  ill  or  evil  fame:  Again,  no  evi)  habitude  el  bomanity  so 
depraves  the  natura,  so  deadens  the  moral  sense,  aod-  obliterates 
the  distinctions  between  right  and  wrong;  as  comwojb^  licentioas 
indulgence.  Particnlarly  is  this  true  <rf  women^  the  citadel  of 
whose  character  is  virtue ;  when  that  is  lost,  all  is  gone;  bar  love 
of  justice,  sense  of  character,  and  regaird  for  truth.  Ift^jesteems 
henelf  as  put  to  ^  ban  of  society,  and  as  iaeapaUp  af  deeper 
degradaticm. 

-It  is  settled  ia  England,  that  you  mmf  submit  to  the  jory 
evidence  that  the  prosecutrix  is  in  ftct  a  common  proetirate,  ia 
these  cases.  1  East  Crown  Law,  444,  445;  Rmcoe  Critn.  Bv,  708. 
So,  i48o»  reputtUion  of  general  bad  character,  is  admisdUe.  It 
seems  that  testimony  of  s'pecific  acts  of  lewdness^  is  not  admissibla. 
Rex  vs.  Clarke,  2  Starkie  N.  P.  334;  Rn  vs.  Barker,  3  Car.  ^ 
Pa^ne,  467;  Bjex  vs.  Hodgion,  Rma.  l^  R.  R.  C.  C.  R.  211.  See 
^se  this  question  discussed  at  length,,  in  The  People  ya.  AhbM,  19 

Wemd.  R.  102.   See,  also,  6  Gbr.  ^  Payne,  562;  14  Afoisw  R.  387; 

CaiUra.  3  Pick.  194. 
Let  the  judgment  of  die  Court  below  be  reversed. 


No.  59.*— William  Turk,  plaintiff  in  error,  ve.  TBEODoas  TuaK« 
administrator  of  William  Turk,  Sr.,  deceased,  and  others, 
defendants  in  error. 

[l.*]  A  dies  intestate,  leaving  a  widow  and  ibnr  children,  his  onfj  heirs  and  mt  oTldi. 
B,  one -of  the  sons,  upon  coming  of  .age,  takes  posscaaioii  of  the  profierQr,  sad 
manages  the  same  for  the  benefit  of  all  concerned,  advancilig  to  the  diati^nieef 
monejr  and  property  ibr  their  maintenance,  and  settlement  as  thej  mairj  or  cone  of 
age.    The  hein  being  all  of  age,  submit  the  division  and  MttloMac  of  ihs  sMSs 


GAINESVILLE,  dEPTBBfBBR  TERM*  1647.       483 

Turk  99.  Turk  aod  others. 

to  arbitrators,  w}io  make  an  award  which  it  acquiesced  in^uid  executed.  Subse- 
quently, administration  is  taken  out  and  a'  bill  filed  against  B  to  recover  the  assets. 
Hetdy  that  the  submiiuion  and  award  could  not  be  set  np  ks  a  defence  to  tho 
original  bMl;  and  that  the  defendant  oeuld  get  relief  only  by  ««roM  bill  ogainit 
.  the  administrator  and  his  co-heirsi. 

In  Equily.  From  Franklin  Superior  Court  April  Term,  1847. 
Judge  DouGHEBTT  presiding. 

The  defendant  in  error  filed  a  b31  against  Uie  plaintiff  in  error, 
tor  the  recovery  of  the  assets  of  William  Turk,  Sr^  deceased, 
alleged  to  be  in  his  hands.  Whereupon  the.  plain  tiff  ip  error  filed 
a  cross  biU  agahist  the  defendant  in  error  and  the  heirs  at  law  of 
said  deceased,  setting  up  at  arbitration  award  and  final  Mttlemeint 
between  all  the  heirs  of  said  deceased  in  .reference  to  said  estate.  * 

The  cross  bill  was  demurred  to  )n  the  Oourt  below,  and  dis- 
missed upon  the  ground  that  the  several  matters  and  things 
lliereiB  charged  might  be  set  up  hf  way  tif  defence  to  the  origiual 

For  ikm  &cts  of  the  case,  see  the  opinion  deliyered  by  die 
Bupreine.  Court. 

Cobb,  Freeman,  MirciiELL  4^  Hu|«i,,  for  tke  plaintiff  in  error. 

HiLbTEit,  Peetlbs,  UiTOBmwooD  k  Otebbt,  for  the  defendante 
10  error. 

By  tie  CbMftK-— LuMPXiiff,  J.,  deliTering  the  opinion. 

W^Diam  Turk,  Sr^  died  intestate  in  the  year  1794,  leaving  a 
spBiall  estate,  and  his  widow,  Afargaret  Turk,  and  four  ckUdrea, 
Jebn^  Mary,  James,  and  WiBiam  Turk,  Jr.,  his  next  of  kin  and 
only  heirs  and  distributees*  The  widow  remained  in  possession  of 
the  property  until  her  son  William  became  of  age,  when  he  tevok 
the  control  and  management  thereof,  and  sold  a  portion  of  the 
negroes.  A^  the  ckildreB  grew  up  and  /Mttled  off,  ke  made  advan- 
ces to  them  at  sundry  times.  On  die.32d  day  of  Jaoaary,  1843, 
tko  beirs  being  aH  of  age,  they  agreed  to  lubnit  to  certain  per- 
sons,  as  arbitrators,  die  settleaoMnt  of  said  estate ;  vtbo  laet  anil 
made  ipi  award,  which  w%i  y^Bysced  in  and,  weonia4  by  aft  the 
parde>iali<e<eat.    Th^yjjlfcip  i.Tipi^  Jr.Hi>.| 
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paid  out  money  and  delivered  over  property  to  the  several  dis- 
tiibuteeQ,  which  they  received  in  full  satisfaction  of  their  claims 
upon  the  estate  of  the  deceased*  and  suitable  acquittances  were 
executed,  and  all  the  papers  burned  which  had  previously  passed 
between  the  parties.  In  1844,  the  year  of  the  said  submission, 
Theodore  Tnrk,  a  grandscm'  of  the  intestate,  appliied  for  and 
obtained  from  the  proper  court,  letters  of  administriKion  upon  the 
estate  of  his  deceased  ancestor,  and  forthwith  filed  his  bill  on  the 
chancery  sidfe  of  the  Superior  Court  of  Franklin  County  for  the 
recovery  of  the  whdle  of  the  assets  which  had  come  to  the  hands 
of  his  uncle,  taking  do  notice  whatever  of  the  reference  which  had 
taken  place,  and  the  settlement  under  it.  The  defendant,  William 
Turk,  filed  a  cross  bill  against  Theodore  Turk,  the  administrator, 
&nd  the  heirs  of  his  father,  setting  forth  the  foregoing  facts,  and 
alleging  that  there  were  no  outstanding  debts  against  the  estate  of 
William  Turk,  Sr.,  deceased,  and  that  the  distributees  were  utterly 
insolvent,  and  would  he  wholly  unable  to  respond  to  him  fbir  the  prop- 
erty and  money  which  they  had  got  under  the  arbitration,  provided 
he  should  be  again  compelled  to  account  for  it  to  the  administra- 
tor. The  icross  bill  prayed  a  perpetual  injunction,  tberefore, 
against  Theodore  Turk ;  and  also,  that  he  might  be  prohibited 
from  commencing  suits  against  persons  who  had  purchased  prop- 
erty of  the  estate  from  the  complainant.  To  the  cross 'bill  a 
demuiTer  was  interposed,  upon  two  grounds :  Ist,  because  it  con- 
tained no  equity ;  and  2d,  because  the  several  matters  knd  things 
therein  charged  might  be  set  up  by  way  of  defence  to  the  original 
bill.  And  for  this  latter  reason,  the  demurrer  was  sustained  and 
the  cross  bill  dismissed.  To  this  jtldgmentthe  complainant  excepts, 
and  thus  thp  cause  comes  up  before  us. 

f  1.]  A  trofife  bill  is  brought  by  the  deftindant  in  a  suit  aguost  the 
plaintiff  in  the  same  suit,  or  against  him  ahd  others.  It  is  usually 
brought  either  to  obtain  a  necessary  discovery  of  facts  in  aid  of  the 
defence  to  the  original  bill,  or  to  obtain  full  relief  to  aB  partiefe 
touching  the  matters  of  the  original  bill  This  bill  is  of  tke  latter 
character. 

William  Tuik  has  settled  witk  the  heits  of  hfe ^ece&sed  father; 
no  complaint  is  made  against  that  settlement ;  there  ih  no  attempt 
te  impeach  it;  there  are  no  outstanding  debts  SgaiitA  the  inte^ 
tate/who  died  just  a  half  century  "before  this  adminlstradon  was 
granted.  And  yet  it  is  sought,  in*  tUs  indirect  mode,  to-tiineganl 
.  Ibil  MttenMit;«irii'br  tarn  tioin^^ikiiuk  tt  the  erigiMnrfR,  being 
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one  of  \he  heirs,  to  recover  the  whole  of  the  assets  for  the  pur- 
poses of  distribution.  Counsel  concede '  that  this  would  not  be 
right ;  and  the  Court  below  virtually  admits  it,  by  holding  that 
the  defence  would  be  good  by  way  of  answer  to  the  original  bill. 

We  are  of  the  opinion  that  the  defendant  is  entitled  to  the  spe- 
cific relief  which  h^  prays,  and  that  it  is  beyond  what  the  scope  of 
tBe  plaintiff's  suit  will  afford  him.  We  do  not  see  how,  by  the 
rules  of  pleading  in  equity,  the  defendant  could  avail  himself  of  the 
arbitration  and  award  in  bar  of  the  plaintiff's  right  of  recovery, 
in  any  other  way  than  by  cross  bill.  The  case  already  instituted 
is  insufficient  to  bring  before  the  Court  all  the  matters  which  have 
transpired  between  the  real  parties  in  interest,  and  which  are  so 
necessary  to  enable  it  to  decide  fully  and  satisfactorily  upon  the 
rights  of  all. 

Instead  of  filing  this  cross  bill,  suppose  the  defendant  had  relied 
upon  this  estoppel  by  way  of  answer  to  the  original  bill ;  what 
would  have  been  the  reply  of  the  administrator  to  this  defence  ? 
Would  he  not  have  sheltered  himself  effectually  under  the  maxim, 
res  inter  alios  acta,  alt&i  nocere  non  debet?  that  a  transaction 
bietWl^n  two  parties  ought  not  to  operate  to  the  disadvantage  of  a 
third  ?  Or,  to  state  the  case  as  it  is,  it  is  yielded  that  the  aw'ard 
made,  is  a  good  equitable  bar  to  the  suit  of  the  administrator ; 
shall  the  heirs,  however,  be  concluded  or  even  affected  by  it,  with- 
out being  heard  1  Would  not  this  be  manifestly  unjust  1  And 
yet;  thefe  is  no  way  by  which  they  can  be  heard  except  the  one 
adopted,  namely,  of  making  them  parties  to  this  proceeding  by 
cross  bill,  and  putting  the  award  directly  in  issue.  If  the  finding 
is  for  them,  then  the  administrator  will  be  entitled  to  recover  in  the 
original  suit ;  if  against  them,  and  there  are  no  debts,  he  ought  to 
be  perpetually  enjoined. 

In  Spann  and  wife  vs.  Jennings,  1  Hill  Ch,  R,  324,  Spann,  the 
husband,  being  entitled  to  the  property  of  his  deceased  wife,  the 
question  was,  whether  he  should  be  compelled  to  take  out  admin- 
istration in  her  name,  in  order  to  perfect  his  title,  and  the  cotfrt 
say :  "  To  what  purpose  should  he  have  administered  ?  Theie 
were  no  debts  to  pay,  and  no  distribution  to  be  made.  Was  it 
simply  that  he  might  take  possession  in  his  own  right  ?  That 
woulJhave  been  merely  going  through  a  nugatory  ceremony.  Or, 
if  any  other  peraon  hA  administered,  could  the  property  have 
beta  jecovered  from  him  1    Na;  by  goMg  into  equity,  i 
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that  there  toere  no  debts,  and  that  his  wifew€U  exclusively  entitled^  a 
recovery  at  law  would  have  been  restrained" 

In  the  case  before  us,  the  heirs  at  law  as  such,  could  not  sue  for 
personal  property ;  they  could  only  acquire  it  through  an  admin- 
istration. And  it  is  this  Uiat  creates  the  difficulty.  Had  the  hairs 
themselves  filed  their  bill,  then  it  is  clear,  that  this  matter  might 
have  been  relied  on  by  way  of  defence.  It  is  endeavoured,  how- 
ever, to  forestall  them  by  acts  and  evidence  on  their  part  which 
they  are  not  admitted  to  gainsay. 

But  it  is  said  that  the  administrator  represents  the  heirs.  In 
one  sense,  this  may  be  true.  He  takes  the  goods  of  the  intestate, 
to  the  intent  that  they  should  be  preserved  and  disposed  of,  for 
tlie  burial  of  the  deceased,  the  payment  of  his  debts,  and  for 
distribution  to  his  wife  and  children,  if  he  have  any,  and  if  noC^ 
his  next  of  kin.  He  is  constituted  by  the  Ordinary,  a  trustee  for 
these  purposes;  and  beyond  this,  he  is  not  the  legal  represen- 
tative of  the  heirs.  And  when  it  is  sought  to  bind  him,  by  their 
transactions,  or  them,  through  him  as  administrator,  they  aib 
entitled  to  their  day  in  court,  to  employ  counsel,  to  make  defence^ 
to  examine  witnesses,  and  to  appeal  from  a  judgment  or  decrai 
which  they  might  think  erroneous. 

This  cross  bill  is  neither  more  nor  less  than  a  defence  to  the 
original  bill.  All  the  rights  of  aU  the  parties,  are  now  fully  and 
properly  before  the  Court  for  its  decision,  and  there  may  be,  and 
will  be,  a  complete  determination  of  all  the  matters  in  litigation. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  60. — H.  M.  Latine,  plaintiff  in  error  r«.  Msbiwethbr  Clb* 
MENTs,  Adm'r.  de  bonis  non^  with  the  will  anoexed,  of  Loot 
Clements,  deceased,  defendant  in  error. 

[1.]  In  an  action  of  debt,  on  a  foreign  judgment,  with  a  tingle  count,  the  wik  if  not 
amendable  by  inserting  a  count  on  the  original  cmnae  of  indebtedaeM  ett  wliiek 
the  judgment  is  founded.  ^ 

»J  Am  actioB  will  lie  against  an  adminietratpr  with  the  will 
on  a  judgment  ohtAJned  in  Viiynia  against  na  eaaeiiler. 
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Debt  apon  judgment  rendered  in  the  Sute  of  ¥ tfgikda,  8f|ib«| 
the  executor  of  the  testatrix,  resident  in  that  State,  J^roogbt  Ijff 
tbe  plaintiff  in  error,  who  was  plaintiff  in  the  yirginjbt  jUgBlMlly 
•gaiBSt  the  defendant  in  error,  as  administratory  &g.  of  |b^  Hipp . 
testatrix,  in  the  Superior  Court  of  the  county  of  Fnuil^' fitted 
beibire  Judge  DoueHEnTT.    April  Term,  1847.  v 

f*or  the  Acts  of  the  case  and  the  evror  assigned,  see  wf,'q|pWi|p 

delirered  by  the  Supreme  Court. 

•  f  * 

HiTCHELL  &  Freeman,  for  the  plaintiff  in  error.  .  ' 

'HflLLTicm,  for  the  defendant  in  error. 
Bf-Ae  CWf.— *NisnET,  J«y  deliyering  the  opinion. 

lihe'fiicts  in  this  case  are  as  follows.  Lucy  Clements  died 
4toslale  in  the  State  of  Virginia,  baring,  in  her  will,  appointed  ao 
esecater,  who  qualified  and  took  upon  himself  the  execution  sf*- 
the  Crost,  according  to  the  laws  of  that  State.  The  plaint^  v^ 
eirolr,  H.  M.  Latine,  being  a  bond  creditor  of  the  testatrix,  insli- 
tttted  suit,  and  obtained  a  judgment  against  the  executor  in  Vir- 
ginia.  The  testatrix  baring  effects  in  this  State,  Meriwether 
Clements,  the  defendant  in  error,  applied  to,  and  obtained  from, 
the  Court  of  Ordinary  of  Franklin  county,  letters  of  administration 
with  the  will  annexed,  upon  her  estate.  The  plaintiff  in  error 
brooght  an  action  of  debt  against  t^  administrator  with  the  will 
annexed,  on  the  judgment  against  the  executor,  from  the  State  o^ 
Virginia.  The  judgment,  on  the  trial,  being  tendered  in  eridence 
by  the  plaintiff,  was  demurred  to,  on  the  ground  that  no  action 
will  lie  in  this  State  against  the  administrator  jirith  the  will 
annexed,  upon  a  judgment  in  Virginia  against  an  executor  to  the 
same  will,  and  the  plaintiff  must  resort  to  ati  action  upon  the  bond 
upon  which  that  judgment  was  founded.  Judge  Dougherty,  pre- 
i^ng  in  the  Court  below,  sustained  the  demurrer.  To  that 
decision,  the  plaintiff  in  error  has  eic^ted,  and  thus  the  main 
question  in  this  case  is  made. 

There  is,  however,  another  question  made  by  the  bill  of  [1.] 
exceptions ;  it  is  founded  on  the  refusal  of  the  Court  below,'to 
allow  the  plaintiff  to  amend  his  writ  by  adding  a  count  on  tb% 
original  eridence  of  indebtedness.    About  tibia,  vre  enXtfcMask  i% 
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ibfJibt.  Tlie  amendmetit  was  properly  refuned.  The  Court  below 
was  of  opinion  that  no  action  could  be  sustained  upon  the  judg- 
inenty  and  v&  ruling,  the  plaintiff  was  wholly  out  of  court ;  these 
was  nothing  to  amend  by.  It  is  true,  that  the  writ  disclosed  the 
'fi»C,,'Aa%ilie  judgment  was  founded  on  a  bond — indeed,  describee 
Itr-rbut  aH  that  was  mere  recital;  there  was  no  attempt  made  t* 
count  upon  it;  the  action  was  debt  on  the  judgment,  and  that 
aU^iijIlt'  A^  plaintiff  could  not  amend  by  substituting  or  adXng 
an  entire  and  independent  cause  of  action.  So  far  as  thk  exdep- 
tion  is  concerned,  we  do  not  find  error  in  the  record. 
*  [2.]  We  find  upon  the  other  question,  no  adjudicated  ease  upon 
a  state  of  facts  exactly  the  same  with  this.  We  have  been  guided 
in  our  judgment,  therefore,  by  analagous  cases,  and  general 
•principles. 

'  It  may  be  stated,  as  a  general  proposition,  that  judgmenta  ren- 
dered by  a  court  of  competent  jurisdiction,  and  not  tainted  with 
ihuid,  are  conclusive  upon  parties  and  privies.  -  There  are  fiidita- 
tiohs  to  this  general  rule  which  I  need  not  now  stop  to  neciea 
It  is  also  true  as  a  general  rule,  that  an  action  may  be  sustaised 
upon  a  foreign  judgment,  to  enforce  it  in  a  different  jurisdictioB. 
The  weight  of  authority,  in  England,  is  to  the  effect,  that  a  fereigB 
judgment  in  personam^  rendered  without  fraud,  by  a  court  of 
competent  jurisdiction,  is  not  only  prima  fode  but  cbnclasive 
evidence,  of  a  debt  due.  There,  however,  as  to  this  point,  the  au- 
thorities are  in  conflict.  See  I  Crreeni.  Et\  604,  605,  606,  613 ;  1 
Bam,  SfAdoIph,  459;  2  id,  951 ;  3  Sim.  458;  8  id.  27^,  302;  "6 
Clnrk  if  FinneU,  1,  20,  21 ;  S^y  Can/.  Laws,  545  to  550;  2  SwmH. 
note,  326,  327;  Cos.  Temp.  Hard.  89 ;  1  Veiet/  R.  157.  That  a 
foreign  judgment  is  not  conclusive,  see  Doug.  1 ;  Willis  R.  36, 
note;  11  East  R.  118;  3  Swanst.  JR.  703,711,  712;  2  H.  Bladt. 
410  ;  Doug.  R.  6,  note  3. 

The  general  doctrine  maintained  in  the  United  States  14,  thift 
foreign  judgments  in  personam,  ^e  prima  focie  evidence,  but  that 
they  are  impeachable.  How  far,  and  to  what  extent^  they  are  lia- 
ble to  impeachment,  does  not  seem  to  be  settled.  See  1  Crreadeof 
Ec.  614;  Stori/  Conf.  Laws,  sec.  608;  2  Kent  Com.  119,  121;  1 
P?iil.  Ev,  Cow.  Sfliillnotes,  353.  The  regard  which  the  courts  of  one 
sovereign  State  pays  to  judgments  rendered  in  the  courts  of  other 
States,  is  founded  in  justice  and  expediency.  Comity  between 
States  is  necessary  to  commerce,  progress  in  civiluEation,  aecarity 
of  property,  and  naxiou^l  iadepeadence.    Heiioe,  fiir  tlM  aoit 
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part,  accordix^  to  the  laws  and  customs  of  nations,  judgments 
receive  abroad  the  Jaith  and  credit. which  they  are  entitled  to  at 
home^  The  States  of  our  Unipn  are,  with  some  limitation,  sove- 
reign States;  they  are  sovereign,  except  in  so  far  as  they  l^ve 
mrrendered  their  sovereignty  to  the  General  Government ;  upon 
the  general  principles  already  adverted  to,  touching  judgments, 
ihey  are  to  be  ti'eated  as  foreigpi  States,  yet,  their  mutual  rela- 
tion»  are  rather  th96e  of  domestic  independence,  than  of  foreign 
alienation.  Milk  vs.  Durj^ee,  7  Crunch,  481 ;  3 ,  Wheat.  234. 
Sut  the  constitution  has  not  Left  the  force  and  effect  of  the  judg- 
menta  of  oue  State,  to  be  determined  upon  general  principles  in 
tfie  ether  States ;  it  has  declared  what  shall  be  their  force  and 
efiect ;  it  provides,  "  that  /idl  Jaith  and  credit  shall  be  given  in 
ei^h  State  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  State."  Const.  U.  S,  arts.  3  and  4.  Gongresff  haa 
declared  whaX  the  constitution  means  by  JuU  Jaith  and  credit ;  it 
has  enacted  that  the  judgments  of  State  courts  shall  have  the  same 
fiith  and  credit  in  other  States,  as  they  have  in ,  the  State  where 
Ihaj  are  rendered.  Act  of  Congress  of  26  May,  1790,  ch.  11 ; 
a  Siory  Com.  on  the  Const.,  ch.  29,  sec.  1297  to  1307.  They  are 
put  upon  the  same  footing  with  domestic  judgments  i  but  Uiia 
does  not  prevent  inquiry  intp  the  jurisdiction  of  tbe  court  in  which 
the  oi-igiDel  judgment  was  rendered,  oi*  into  the  right  of  the  Sta];,e 
to  exereise  authority  over  the  parties  or  the  subject  matter;  or  the 
inquiry  whether  the  judgment  is  founded  in  fi*aud.  The  consti- 
tution confers  no  new  power  on  the  States,  but  regulates  the  ^^ec^ 
of  their  acknowledged  jurisdiction  over  persons  and  things  within 
their  territory.  It  does  not  make  the  judgments  domestic  to  all 
intents  and  purposes,  but  gives  general  validity,  faith  and  credi(  to 
thwn,  as  eindence.  Story  ConJ.  of  haws,  sec.  609;  St4fry  Com.  on 
tie  Cmut.,  ch.  ^9,  sec.  1297  to  1307,  and  cases  there  cited;  8  Johns. 
fi!.173;  6  Pick.  R.  237;  9  Mass.  R.  462;  6  iVend.  ii.  447;  9 
Berg,  if  Rawle 260;  10  id.  240 ;  1  HaU  Sup.  Court  R.  155;  2  id. 
302,358;  4  Con.R.  380. 

By  the  principles  stated,  we  are  conducted  to  the  conclusion 
diat  the  judgment  from  Vii'ginia,  upon  which  this  action  was 
brought,  upon  general  principles,  but  more  especially  by  the 
constitution  and  laws  of  the  United  States,  is  put  upon  the  footing 
of  a  domestic  judgment  cu  evidence,  and  that  in  Georgia  it  js 
entitled  to  the  same  Jaith  and-tredit  that  it  receives  in  Vir  ~ 
Thtt  next  inquiiy,  therefore,  is,  what  ikith  and  credit.  \&  Sx. 
VOL.  ui.  tto 
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t6  in  that  Stato  1  I  know  of  no  statute  law  of  Virginia  which 
defines  the  faith  and  credit  to  which  it  is  there  entitled.  Thtf 
common  la^y  is  there  of  force,  and  we  tx9  remitted  to  th^U  to 
answer  the  last  question.  Th^e,  by  the  conknon  law,  it  m  Innding 
upon  parties  and  privies,  and  may  be  enforced  by  execution  or 
scire  facias;  if  there  binding  upon  parties  and  privies,  it  is  also 
here  binding  upon  parties  and  privies.  If  it  may  there  be  enforc^ 
by  execution  or  scire  faaas^  it  may  be  enforced  htrt  by  action. 
This  judgment  is  against  the  executor  in  Virginia ;  the  suit  here, 
is  against  the  administrator  with  the  will  annexed ;  the  parties 
then,  are  not  the  same.  Is  the  administrator  with  the  wiH 
annexed,  a  privy  to  the  defendant  in  the  judgment,  the  executor 
in  Virginia  {  or,  rather,  had  administration  with  the  will  annexed 
been  taken  out  in  Virginia,  after  the  decease  of  the  executor, 
he  leaving  no  execnloTi  would  there  have  been  privity  between  tho 
executor  and  the  administrator  1  The  question  is  reduced  to  ikttt^  - 
for  if  there  would  be  in  that  state  of  the  case,  privity  in  VirgiiHa, 
the  judgment,  according  to  common  law  principles,  conkt  be 
there  enforced  against  the  administrator;  that  would  b^  theyoM 
and  i^edit  which  it  would  have  in  that  State,  and  to  the  same  fakh 
and  credit,  it  is  entitled  in  Georgia. 

The  term  privitt/,  denotes  mutual  and  successive  relationriirp  to 
the  same  rights  of  property.  1  Greenl.  Ev.  590,  228.  •  There  aie 
privies  in  estate,  privies  in  blood,  and  privies  in  law.  The  last 
class,  to  wit,  privies  in  law,  are  also  designated  as  privies  in  repre- 
sentation, as  executors  and  testator,  administrators  and  intestate. 
If  there  is  privity  in  the  case  before  us,  it  is  the  privity  of  reptesen- 
tation.  There  was  privity^  unquestionably,  between  the  testatrix, 
Mrs.  Clements,  and  her  executor.  So  there  always  is  between 
executors  and  administrators,  and  their  testator  or  intestate.  Be^ 
fbre  proceeding  further,  it  may  be  proper  to  stato,  that  the  execu- 
tor derives  aH  his  power  from  his  appointment  in  the  will;  that  is 
the  law  of  his  action ;  ho  represents  the  person  of  the  testator,  and 
acquires  the  legal  title  to  the  whole  of  his  personal  estate;  be 
can  sue  and  be  sued,  and  has  t^e  right  of  defence  co-equal  with 
that  of  the  testator,  whilst  in  life  ;  he  is,  emphatically,  tiie  personal 
rbprosentative  of  the  testator;  his  duties  are  not  imposed  by  law, 
atid  his  powers  are  not  derived  from  the  Ordinary,  they  are  dete- 
gato^  to  him  by  tbo  testator.  2  Wills.  Ex*rs.  664  to  681 ;  Nap^ 
Van  Stoeafengen,  7  Sergt.  SfRawle  192 
Now,  an  adminialraXox  de  Ixmis  nan,  is  the  only  reprcaentaffve  of 
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tka  origiail  iJeoeaa^d.  H«  has  ^  aune  powerf  as  U>  the  eatatt 
lift  ttiiaidiiHBijttered,  which  the  otiginal  representative  hacL  He 
woomhU  te  'aU  the  rights  and  oUigatioDs  which  appertain  to  the 
•rtgiDal  exeevlor  or  aiHsioiBtrator,  ^  his  repveaenutive  capaci^ 
f$WUk.E»*rs.6Mi  1  B,  if  C.  l^.hy  BmfUy^  J.^  1  IViUs.  ExWs. 
%S6,  e&7i  658.  All  this  is  eminently  true  of  an  administrator 
with  the  will  annexed^  Ha  derives  his  authority  to  act  firom  ^be 
will;  he  is  bound  to  follow  its  directtons;  it  is  the  law  of  his  tnist« 
fie  derires  his  appointment  from  the  Ordimoy^  it  is-troe,  and  the 
esecttlor  receives  his  letten  testamentary,  also,  from  the  Ordinary, 
tmt'tho  will  is  the  rule  of  administratien  for  both.  The  probate 
sf  the  willj  and  the  qualifying  of  the  executor,  and  the  appoint- 
■aent  and  qualifieatioB  of  the  adoifnistraa^r  with  the  will  annexed, 
ase  aierely  conditions  precedent,  which  the  law  imposes,  to  the 
«3cereise  of  the  trust.  The  authority  to  act,  flows,  in  either  case, 
tkom  the  testator.  Now,  the  executor  is  in  privfty  with  the  testa- 
tor ;  so  is  the  administrator  with  the  will  annexed ;  and  if  botii 
are  iis  privity  with  the  common  testator,  it  is  difficult  to  imagine 
thai  they  ave  not  in  privity  with  each  other.  In  the  case  supposed; 
jof  lUft  executor  in  Virginia  dying  intestate,  and  an  adkiinistratioQ 
di  %omi9  nok,  cum  testmmenta  annex^t  is  not  the  administrator  thto 
SMceetwar  of  the  executor?  Does  ho  not  succeed  to  all  the  rights 
SB  traslee,  which  belonged  >to  the  executor,  as  such  9  Is  Hot  die 
•doMUSlration  of  the  execuioTf  so  far  as  ie  is  perfected  aooordiBg 
to- the  provisions  of  tho  wiM,  bidding  on  the  administrator  f  To 
fli^-aaiadv  this  is  a  plain  case  e£swceeinv^  ftprumUUiot^  nmd  thetha- 
fbra,  of  privity  in  Jaw.  If,  in  such  a  case  in  Virginia^  there  is 
pimty,  then  a  judgment  obtained  in  that  State  against  the  execu- 
tor ia  fuch  a  case,  could  be  enforced  by  icirt /aoUu  there,  against 
the  administrator ;  and  if  it  co«ild,  then  it  is  .entitled  to-  the  tmme 
l^ith  and  credit  in  Georgia,  and  may  be  enferced  here  against  an 
sriauBistrator  with  the  will  wnexed,  by  suit.  It  is  eridecice  of  a 
debt  due  as  ratich  in  Georgia  as  it  is  in  Virginia. 

Is  ^e  law  of  tku  ca8e*diifi»rent,l>ecao0e  of  die  feet  that  it  is  not 
ikm  ease  supposed  !  TkU  is  the  case  of  a- will,  and  an  executor, 
«od  a  judgment  against  hhn  hr  Vhrginta.  and  an  administration 
widi  the  wiB  annexed  in  Greorgim.  The  adnjinistratlon  in  Georgia 
is  noeessary,  because  the  Virgima  executor  has  no  power  to  aet  in 
fiksorgis;^  the  two  States  are  sbvereigiSy  and  as  to  each  other, 
'But  in  this  case  the  same  things  are  true  »f -stated  coar 
tka  h^otfaeticld'4»se.    Tho  wUI  ia  «be  \vw  %a  x»  >ytf^ 
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truetees ;  boCk  are  is  pmky  with  ike  t^ator.  Th^ewimtioarf 
die  win  in  Virgmo,  so  far  aa  it  baa  gODe»  ia  WnAiof  span  €km 
Mlministrator  ia  Georgia ;  and  the  rigfau  ef  creditOTa,  perfected 
againat  the  executor  ia  Virgiaiay  are  perfect  riftaa  ia  Gaat^ia 
against  dw  adaHaistrator.  Tke  remedy  to  eaferee  theaa  nay  be 
diflTefent^B  thk  case  is  different.  Aa  to  rtmmSei^  Am  law  of  ifce 
fonimgoyenis^  butit  is  well  aetdedlbi^tbekwof  the  Statewkaro 
a  testator  is  domiciled,  gorems  tbe«xecirtie«  of  his  wifl,  die  deseant 
of  his  property,  and  tbe  settlement  i»f  his  estate  ao  far  aa  eooeeraa 
personal  property.  As  to  realty,  the  law  of  the  place  where  die 
property  is  situated,  govema.  Mr.  Story  lays  down  the  role  aa  ta 
personal  property  aa  follows :  "  It  maybe  stated  now  to  be  a  well 
settled  principle  of  English  law,  that  a  wiH  of  personal  or  mova- 
ble propeity,  regularly  made  according  to  the  ibims  and  ^olerani* 
tiea  required  by  the  law  of  a  testator's  domicil,  ia  sufficient  to  pass 
his  persona]  or  movable  property  in  every  other  country  in  which 
it  is  sitoitted."  Story  C&nJl.rfLawt  3^1 ;  Hunter  va.  P«M,  4  (P. 
R.lSA,^nMe;  2  Vuey^Bea.  127,131;  lVaeyR.192;  SSim.JEL 
279, 299,  300 ;  4  Hag,  Eedeg.  R.  346,  354 ;  Rohertmm  m  Smxeuimm 
99,191,214,215,285,290,897;  2  Boi.  ^  PwL  229, 9oU ;  ^EtmtlL 
130;  3 Hag. Eccies.R.313 to i65i  1  Bmm.R.33%;  4 Mkmi.CaiR. 
460,469;  1  MmsomR,  381 ;  3  Cramek  319  ;  2^ar.  ^Mkm.  R.  193^ 
224 ;  12  WhMUm  i2.  1€9;  9Peitrs  R.  483,  504,  506.  Aa  toi*' 
movable  property,  aeetbe  auhject  diacusaed  at  large,  and  tlia  mlaas 
above  recognised  in  Story  Com/L^LMM  398  to  403w  Thecoocla- 
aion  to  which  I  arrive  from  these  two  last  propositiooa  i%  tibaiDdM 
•will  of  Mim.  Clementa  must  be  enforced  in  Georgia  aa  ia  Yirgiaia; 
thai  tbe  two  representatives  are  subject  to  the  same  law-— ^wiS; 
and  aka,  that  the  will  itself  is  tp  be  executed  by  both^by  the  aaoM 
laws,  that  is  to  say,  according  to  the  laws  of  Vuginia,  wfaara 
the  testatrix  was  domiciled. 

.  It  does  neft  appear  from  thia  record  that  there  ia  any  jiiuiitiaa 
in  Mi-s.  Clements'  will,  ia  relation  to  «eal  estate,  in  CQuflict  with 
any  law  of  Georgia  relative  to  that  sp^ies  of  property.  The 
conclusion  therefore  that  the  lawa  of  Virginia  govern  the  exeea* 
tion  of  this  will  in  G^eorgia,  is  a  legitimate  one.  Thia  raaaoning  is  ta 
establish  privity,  and  is  aside  from  the  prpvioaa  view  of  the  sub- 
ject, taken  under  tbe  constitution  and  lawa  of  the  United  Stales.' 

A^ain,  the  executor  in  Virginia  represented  4ke.  permm  of  iha 

testator,  with  all  rights  of  defence  Against  the  plaintiff 'a  jtirmyH 

^hich  he  could b%\e had  if  inlife.    That  beiiigi|be  caae,  a  j«4f^ 
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iBeBt  pMsing  against  him  binds  his  estate  as  eTideiMse  the  world 
ofisr,  as  fully  as  if  it  had  boen  rendered  against  him  ih  hfs.     ^     ' 

The  courts  here  will  presume  that  the  court  in  Virginia  hHviifj^ 
jurisdiction,  did  its  duty,  and  also  that  the  executor  did  hia,  and 
therefore  that  the  judgment  was  rightfully  -rendered  ;  and,  being 
authenticated  according  to  the  Act  of  Congress,  it  appears  before 
diit  Coon^  and  did  appear  before  the  Court  below,  as  a  TaHd,  sub- 
sisting judgment. 

The  case  of  Lightfaot-y%,  Bicklty^  reported  in  S  Rawh  R,  431» 
relied  upon  by  counsel  for  the  defendant  in  error,  estabUshes  the  doc- 
"trfne  that  a  judgment  obtained  against  an  admimstrator  in  one  State 
wUi  not  support  an  action  against  another  adminutrator  in  a  difief- 
ent  State  ;  because,  in  contemplation  of  l&w,  there  is  ■  no  privity 
between  them.  The  case  relied  upon  from  South  Carolina,  3 
JStt  Ch.  R.  611,  was  also  between  administrators,  and  recognises 
the  same  doctrine.  It  is  also  sidmitted  by  Mr.  Story  in  bis  Conflict 
•ft  Laws ;  alto  ruled  in  the  case  of  Yates  vs.  Gmtgk,  Ydcertom  Ri, 
93.  These  authorities  I  do  not  controvert ;  and  remark  about 
them,  that  the  case  of  two  administrators,  each  deriving  his  author- 
ity from  the  Ordinary  of  different  States,  is  very  different  from  this 
ease,  where  there  was  nm  executor,  and  an  administrator  with 
the  wiH  annexed,  both  deriving  their  authority  from  the  testator 
through  his  will.  In  the  former  case  it  is  admitted  that  there  is  no 
pririty,  and  in  tlie  lattar  I  have  endeavoured  to  show  that  there 
is  privity.  Indeed,  inasmuch  as  those  cases  went  upon  the  ground 
tinit  there  was  ty>  privity,  the  inference  is  a  faiir  one,  that  in  cases 
where  thci-e  is  privity  the  action  will  be  sustained.  But  my  object 
in  referring  to  the  case  in  U  Rawh^  was  to  quote  the  opinion  there 
expressed  by  Chief  NTustice  Gibson,  '*  that  if  the  administrator 
repSDsented  the^  ptrson  of  the  intestate,  without  quaKfication  or 
reswiction;  the  argument  in^fevour  of  thesastainabiHty  of  the  actt()h 
would  be  incontestable."  But  the  tx^cMim  ef  Mrp.  Clements  did 
mpresent  die  person  of  his  testatrix  ;  therefore,  upon  the  auth6r(ty 
of  this  able  Pennsylvania  jurist,  the  action  is  sustainable  upott  this 
jodgment.  Reverse  the  positidil  of  this' case — suppose' the  action 
had  been  brought,  «6t  upon  the  judgment  but  upon  the  original 
liend  on  which  it  is  (bunded ;  could  not  the  def^mdant  huTO  ^l^d, 
^at  by  die  judgment  rendered  on  It  againiBt  the  executor  in  Vfar- 
ginia,  it  had  passed  in  rem  adjuHeaiam,  and  was  extinct  t  The 
<|aestiDU  raises  serious  doubts,  to  say  the  least  of  it.  If  cuioh  ^. 
plea  be  a  good  plea,  «id  at  the  B$tno  dm6  no  wcAom  cwn  Vie  voAr 
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taioed  on  the  judgment,  then  this  case  presents  the  raiw-md  i>dkHi0 
illustration  of  a  right  witliout  a  romedy-^-^a  thing  which  is  rosBy 
ahsurd  in. a  land  of  laws ;  and  an  absurdity  in  moralsp  as  weH  as 
in  mathematics,  is  neve^  true. 

But  we  are  not  wholly  without  authority  to  susudn  our  judgmeoi 
in  this  case,  as  I  will  proceed  to  show.  There  are  cases  analagflHP 
in  principle  to  this  case,  decided  in  England.  At  conuooti  hs^p 
an  administrator  de  bonis  non  CQuid  not  hs^e  scire  Jacyuupon*  a 
judgment  obtained  &y  the  original  executor  or  administrator ;  and 
the  reasons  given  are,  that  the  administrator  de  bonis  nom  oomes  ia 
paramount  to  the  judgment,  and  is  not  a  party  thereto.  But  n0w 
by  Statute  17,  Car,  U,  ek,  S,  see.  2,  "  where  any  judgment  after  a 
verdict  shall  be  had,  by  or  in  the  name  of  any  executor  or  admioy 
]Strator»  in  such  case  an  administrator  de  bonis  nmi  may  sue  forth  a 
scire  /ados,  and  take  execution  on  such  judgment.'*  Schley  Dig, 
246.  This  statute  is  of  force  in  Georgia ;  under  it,  it  has  heea 
determined  in  England,  thit  where  an  executor  or  administrator 
obtains  a  decree  and-dies,  the  administrator  de&MM  nan  may  rerire 
the.decree.     1   Wills.  Ex*rs.  dii  ;  2  Vermm23. 

But  although  this  was  the  rule  of  the  comiBOB  law  at  to  jadg* 
ments  btf  executois  and  administrators,  such  was  not  the  rule  aste 
judgments  against  them ;  for  in  these  lest  cases  the  creditor  might 
have  scire  Jacias  against  tlie  administrator  od  them.  The  reason 
given  is,  that  the  administrator  de  bonis  nan  comes  in  in  place  of 
the  testator,  «nd  is  liable  for  his  debt: — in  other  words,  there  is 
privity,  between  the  executor  and  the  administrator  de  bonis  man. 
The  case  o£  Norgate  vs.  Snape,  W.  Janes  R,  214,  and  also  Kpoited 
in  Groke  Car.  167,  determines  this  principle.  In  that  case,  a  man 
recovered  in  debt  on  obligation  against  an  executor ;  the  execu- 
tor died  intestate,  and  administration  de  bonis  non  was  taken ;  the 
ci-editor  sued  out  scire  Judas  against  the  administrator  de  bonie  nmif 
he  pleodei  plene  administravit ;  the  plaintiff  replied  that  he  had 
assets  of  the  tesUitor,  and  there  was  a  finding  for  him.  It  was 
then  moved  to  arrest  the  judgment,  on  the  ground  that  the  judg* 
ment  against  the  executor  was  determined  by  bis  death  without 
willy  and  therefore  there  was  no  privity  to  aulhorixetbe  scu^/aeias. 
Jones,  Whitlodc  4t  Croke,  Js,  said,  "  It  seems  that  ^ms  is  well 
enough,  for  there  is  a  difierence  between  «  judgnfent  by  and 
against  an  executor."  Judgment  was  given  en  the  motion  acoor* 
dingly.  This  case»  in  princi(>le,  is  a  direct  wrt&ority,  and  is  hke 
k    th#  ooe  ait  bar  ,piec\ae\i|^  ^is^t  that  instead  of  «  eekejkoiaf  to 
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9  enforce  a  domestic  judgment,  we  have  a  suit  to  enforce  a  foreign 

.  So  also  k  kas  been  decided  by  the  Court  of  Errors  of  New  Yo^K 
that  a  writ  of  error  would  lie  to  reverse  a  judgment  agamU  au 
executor  in  favour  of  an  administrator  de  bonis  non.  That  could 
Mift  be,  UBlesa  he  is  injured  l>y  the  judgment  aad  the  record  sboiwa 
hfUif  M  it  paity  or  privy  to  it ;  for  no  other  persons  can  bring  the 
Unit  Uf  error.  8  Cateen  li.  333;  1  Arck.  Pr.  2Q9.'  Furtbei^ ."  il 
seems  te  be  clearly  settled/'  says  Chief  Baion  Gilbert^  "  that  if  an 
admiifistrator  durante  minare  dstate  of  an  executor,  biings  an  action 
and  recovers,  and  then  his  lime  determines,  the  executor  may  have 
j0tr«  /a^iaa  on  that  judgment.  I  WUU,  £;rV<..  329 ;  Bac.  Abr.  tid^ 
Eaft^  (B.  h)  3,  vol  3,  p.  18;  1  RoU  Mr.  888,  889;  Cr^ke  Cmr^ 
ai*?;  2  Erwofd.  R.  83;  1  Vernon  R.  25. 

6o^  if  a  man  obtain  judgment  against  an  administrator  dwroMtti 
t'aiatef  of  an-infant  execulor,  and  afterwards  the  execcutor 
\  ef  age,  a  scire  /u^iat  lies  againtft  him  on  the  judgment. 
This  case  we  hold  analagous  to  ihe  ca^e  at  this  bar.  1  WUlit 
E^ri  ;)36 ;  SpatlcM  vs.  CrafU,  1  Ld.  Raym.  R,  260. 

From  all  which,  we  are  led  to  believe  that  the  action  is,  the 
Conut  below  ought  to  have  been  sustained.  Iiet  the  judgmeai  bia 
reveried.  t 


No;  61. — James  Hemphill,  Madison  Montgomeby,  Moses  G, 
•'   Brabbury,  WfisioiY  Shrofbiuiib  and  Coarlcs  Hehpbill,  plain- 
tiffs in  error  zs,  Thc  Rpc&crsville  Bank  and  Joeapu  Rucker^ 
4efendaAt8  in  error. 

(!•]  Any  one  of  the  Baveral  complamaot^,  in  any  uQiinction-bill,  may  verify  the  ttato*. 

menls  in  ii,  by  affidavit,  to  a«  to  authorize  the  sanction  of  the  cbancellcy. 
raj  A  corporation  aggregate  may  file  an  anavrer  to  a  bill  in  equity  under,  its  corpo- 
rate seal ;  but  an  iiijunction  against  a  corporatioii  will  not  bo  dissolved  on  thb 
.  filing  sueh  an  answer,  unless  tbe  answer  is  dnly  verified  by  the  oath  of  svme  sf 
. '  the  jcocporatoTis  or  agents,  vho  aie  acquainted  with  the  fiicts  slated  tbcicin. 
[3.}  It  is  a  general  rule  of  practice  in  courts. of  equity,  to  dissolve  on  iqjujictio^  ^ih 
'   the  answer  of  the  defendants  Radbeen  filed  denying  aH  the  iacte  (jkndcVren     ' 
apOBfHtebXteefrtrt^ofthecMiplainaiits'biltiBlwNd.  "^ 
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In  Equity.     From  Floyd  ISuperior  Court.     Bill  and 
■nd  mott'on  to  dissoKe  injuDcticm^    Belbi«  Jhidg^  Wkiobv.    At 
CliamlfcrB,  July  8th,  1847k 

Tie  inrjonction  Was  dissolved,  and  the  deciaoA  excoptod  t«^  wmt 
ateigned  for  ^tror.     The  following  ifi  a  statettient  of  dbe  feds., 

Thi»-wa8  a  bill  In  equity,  filed  by  the  {)laifkciflk  in  error,  agsiaal 
the  deienchnts  in  error,  in  Floyd  Sa{>erior  Couft.  *  Ab  ixijanctioa 
wad  originally  granted  in  this  case,  w/nd  upon  motion  before  Jsdgv 
Wright,  at  Chambei*! ,  July  8th,  1847,  the  iajonlBtioR  was  diaeohrad, 
upbn  t^e  grounds,  let,  That  there  wal  not  sufficient  eqoky  in  the 
btA  to  antborize-.a  ceort  of  equity  to  niake  any  decree  agafnat  ^bm 
defendants;  and  2nd]y,  That  the  bill  had  never  been  vwont  te 
properly,  as. it  Appeared'  on  the  fhce  of  die  bill  tiMit  Jsmealieaip- 
hiH  waa  the  only  cottip)aifia«it  wlib  eonld  kiM>w  any  tbiag  abo«t 
the  material  ehargea  in  the  biH,  and  Moaet  Q.  BimdBftry  rrm  iImi 
obly  tompiiJiNLBt  Irhe  had  awom  Co  it.   . 

The  bill  charged,  that  the  complainant,  James  HemphiU,  becme 
a  stockholder  in  the  Ruckersville  Bank,  to  the  amount  of  fbnitnen 
^ousand  dollars;  that  he  paid  in,  ml  the  time  of  taking*  dm  stock, 
the  sum  of  fourteen  hundred  dollars,  and  executed  a  mortgmge  of 
his  lands  in  the  county  of  Floyd,  to  secure  the  balance,  under  the 
provisions  of  the  act  d£  26th  December,  1838,  entitled,  "  An  act 
to  authorize  the  business  of  banking,  and  to  regulate  the  same." 

Afterwards,  the  said  James  Hemphill,  and  the  other  complaia- 
ants  as  his  securities  or  indorsers,  executed  their  note,  which  was 
discounted  by  said  bank,  for  the  sum  of  $5,800^  which  was  per^ 
mittcd  to  run  in  said  bank  for  some  time,  as  an  accommodation 
paper.     '  .      .  -  .  . 

The  complainants  were  ailerwarda  sued  upon  this  notn,  and 
judgment  rendered  agaioat  them,  from  which  they  entered  aa 
appeal,  the  complainant,  James  Hemphill,  l>elieving  that  lie  bad 
good  and  legal,  as  well  as  equitable  defence  against  ^e  said  action, 
consisting  of  set-off  for  the  said  sum  of  $1,400,  advanced  and 
paid  to  the  said  Bank,  and  also  for  the  amount  of  dividends  upon 
the  capital  stock  held  by  him  to  the  amount  aforesaid  pf  $14,000, 
which  he  had  hekl  for  a  considerable  time^  during  whicb  the  said 
Bank  had  been  in  operation  and  made  profits,  aa  he  beHered. 

Afterwasrds,  while  the  appeal  was  pending,  the  RackeraviUe 
Bank,  by  ila  of&cexa,  ai^  \]a^  coovplainanl^  J'amna  Tf^>r«p|iifl^  i^ade 
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a  verbal  agreement,  by  which  it  was  stipulated  that  in  considera- 
tioB  that  he  would  surcease  his  said  defence  to  the  action,  and 
would,  at  the  then  ensuing  term  of  Floyd  Superior  Court,  confess 
judgment  in  said  case,  or  dismiss  the  appeal,  the  said  Bank  would 
wait,  and  stay  all  further  proceedings  in  the  said  case  until  the  1st 
of  April,  1844,  when  the  said  Bank  would  enter  into  a  full  and 
fair  settlement  with  him ;  and  receive  in  full  settlement  and  satis* 
&ctioa  of  the  judgment  the  sum  which  might  be  justly  and 
equitably  due,  after  allowing  him  the  said  sum  of  $1,400,  and  the 
profits  or  dividends  to  which  he  might  be  entitled,  as  such  stock- 
holder ;  and  give  up  said  mortgage,  and  release  or  cause  to  be 
released,  his  said  bonds,  from  all  incumbrance,  and  receive  back 
the  said  stock  of  the  Bank.  The  complainant  alleged,  that  he  had 
so  means  of  proving  this  agreement  except  by  the  defendant's 
sobwers  to  said  bill.  The  bill  further  charged,  that  relying  upon 
said  agreement,  and  not  doubting  the .  fidelity  of  said  Bank  to 
oifknply  therewith  and  carry  into  full  effect  the  terms  therefof 
according  to  the  true  intent  and  effect  thereof,  thereby  releasing 
him  from  all  connexion  with,  interest  in,,  or  liabilities  to  the  said 
Bank,  he  caused  the  said  appeal  to  be  dismissed,  and  the  first 
judgment  was  confirmed. 

The  bill  further  charged,  that  in  pursuance  of  said  aglreement^ 
the  complainant,  James  Hemphill,  in  fulfilment  of  his  part  thereof, 
a  few  days  previous  to  the  expiration  of  the  time  specified  therero, 
called  upon  the  deputy  sheriff,  in  whose  hands  the  execution 
issued  upon  said  judgment  was,  and  paid  him  thereon  the  sum  of 
mx  thoutand  doliars^  being  the  amorunt  it  was  supposed  would  be  due 
•aid  Bank  on  a  full  and  fair  settlement,  and  which  was  paid  over 
to  the  Bank ;  and  shortly  afterwards,  be  called  upon  said  Bank 
and  demanded  final  settlement,  according  to  said  agreement, 
ofierlng  to  pay  any  balance  which  might  on  such  settlement  be 
found  due  by  him;  which  the  said  Bank  neglected  and  refused  to  do. 

The  bill  further  charged,  that  the  said  Bank  had  ceased  to  do, 
perform,  or  transact  any  business  as  a  bank,  by  which  the  com- 
pkuoant  or  other  stockholders  simflarly  situated  with  himself, 
coald  be  at  all  benefited,  or  upon  which  any  persons  except  the 
ofiicers  of  said  Bank  could  be  benefitted ;  on  the  contrary,  the 
complainant  charged,  that  he  had  been  informed,  and  believed  it 
to  be  true,  that  there  had  not  been  the  assemblage  of  any  number 
ef  competent  directors  and  officers  of  the  said  institution,  sufficieBt 
to  the  lawful  discharge  of  the  business  of  the  said  Bank,  fat  ^^ 

VOL.   111.  ^ 
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space  of  time,  aad  he  well  doubted  whether  there  would  be  again } 
that  he  had  been  iuformed,  and  believed,  that  it  waa  the  intention 
of  the  said  Bank  to  collect  all  it  might  have  it  in  its  power  to  do, 
and  cease  to  transact  any  other  banking  business. 

The  bill  further  charged,  that  said  Bank  kept  and  retained 
under  pay,  a  number  of  salaried  officers,  clerks  and  others,  who 
had  little  or  no  duties  to  perform,  and  who  in  fact  performed  Done 
in  which  the  sai<^  complainant,  as  a  stockholder,  could  have  the 
slightest  intere^t^  so  long  as  the  said  Bank  was  or  should .  be 
managed  as  it  then  was  and  had  been  for  a  long  time;  the  pay 
and  emoluments  of  which  said  officers^were  daily  consuming  the 
money  paid  into  said  Bank  by  the  complainant  and  others,  with 
the  profits  which  had  been  made  by  the  operations  of  said  Bauk 
previously,  to  9  portion  of  which  profits,  he,  as  such  stookholder, 
was  justly  entitled,  and  which,  according  to  said  agreement,. he 
ought  long  before  to  have  received. 

The  bill  further  charged,  that  said  Bank  received  the  said 
^,000,  and  ordered  the  balance  pui*porting  to  be  due  on  the 
execution,  to  be  collected  out  of  the  said  complainants,  in  violation 
of  all  and  every  part  of  said  agreement,  when  the  said  86,000 
was  more  than  sufficient  to  pay  all  the  demands  of  said  Bank 
against  the  complainant  upon  a  fair  settlement  and  allowance  of 
the  just  sets-ofiTto  which  hp  wa»  entitled,  and  upon  which  he  had 
intended  to  rely  in  his  defence  to  said  action,  on  the  appeal. 

The  bill  further  charged,  that  if  the  said  Bank  should  be  per- 
mitted to  collect  the  said  balance,  the  sums  to  which  the  complain- 
ant was  entitled  would  be  totally  lost,  or  he  would  have  to  resoit 
to  suits  and  vexatious  litigation  against  persons  to  him  unknown, 
and  that  his  lands  would  remain  encumbered  with  the  said  mort- 
gage for  a  time,  which  he  had  no  means  of  ascertaining  or  pre- 
venting, and  which  might,  and  probably  would  be  stijl  further 
encumbered  by  the  fraudulent  practices  of  Said  Bank. 

The  bill  further  charged,  that  the  said  complainant  had  applied 
to  said  Bank  and  to  said  Joseph  Rucker,  the  president  theraoC 
to  come  to  a  fair  settlement  with  the  complainant,  and. to  comply 
specifically  with  the  said  agreement,  and  to  cause  the  said  executien 
to  be  returned  satisfied. 

The  bill  concluded  with  a  prayer  that  the  said  Bank  might,  by 
order  and  decree,  be  compelled,  specifically  to  perform  the  afore* 
said  agreement,  and  for  an  injunction  which  might  be  made  per* 
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petaal,  and  for  other  and  further  relief.     The  bill  was  sworn  to, 
bj  Mo«es  G.  Bradbury,  one  of  the  complainants. 

The  bill  was  answered  by  Joseph  Rucker,  President,  William 
B.  While,  Cashier,  and  Peter  Alexander,  Bedford  Harper  and 
Joseph  Blaekwell,  Directors,  of  the  Ruckersville  Bank,  and  was 
sworn  to  by  them.  There  was  no  answer  by  the  Rackersville 
Bank  under  any  corporate  seal. 

The  answer  filed,  positively  denied  the  agifiment  alleged  in 
the  complainants'  bill,  and  also,  the  alleged  defenee  of  tbe  com- 
plainant, James  HeraphilL 

On  the  9th  day  of  January,  1847,  a  rule  was  granted  at  cham- 
bers, calling  upon  the  complainants  to  show  cause  at  flie  coukt 
hovse  in  Cassville^  on  the  23d  day  <>f  tfrat  month,  why  the  injunc- 
tioQ  riiould  not  be  dissolved  upon  the  following  grounds  : 

let.  Because^  there  is  no  sufficient- equity  in  said  bill  to  entitle 
the  complainants  to  any.  discovery  from,  or  decree  against/ the 
defendants  in  a  court  of  equity. 

2nd»  Because  the  answer  of  the  defendants  lias  b^en  *  filed, 
•wearing  off  all  the  equity  (if  there  is  any)  in  the  bill.  The  complahh* 
■nts,  by  their  counsel,  appeared  in  obedience  to  this  rule,  and 
excepted  to  the  answer.  The  exceptions  were  sustained,  and  the 
rule  dismissed.  Afterwards,  on  the  10th  day  of  June,  1847,  a 
regular  term  of  the  Court  below  having  intervened,  and  no  answer 
to  the  exceptions  having  been  filed,  a  second  rule  was  granted  at 
chambers,  calling  upon  the  complainants  ta  show*  cause  on  the 
10th  day  of  July  thereafter,  at  the  court  house  in  Cassville,  why 
the  said  injunction  should  not  be  dissolved,  on  the  following 
grounds,  to  wit : 

Ist.  Because  the  answer  of  the  defendants  has  been  filed,  svrear- 
ing  off  all  tbe  equity  in  tbe  biH. 

Snd.  Because  there  is  no  sufficient  equity  in  the  bill  to  authorize 
ft  court  of  equity  to  make  any  decree  against  the  defendants. 

The  complainants,  by  their  counsel,  appeared  in  conformity 
with  the  requirements  of  said  rule,  and  on  the  argument,  objected, 
and  the  Judge  below  determined,  that  tile  Ruckersville  Bank,  the 
defendant,  had  not  'filed  any  answer.  The  coinplainants  then 
•bjeeted,  that  they  could  not  be  called  on  to  show  further  cause,  as 
the  Court  did  not  possess  the'  power  to  call  them  to  trial  at  cham- 
bers to  resist  the  dissolution  of  an  hijunction,  or  to  make  any 
(yrderfor  such  dissolution,  until  tke  answer  of  the  defendants  ht^j 
been  filed ;  the  complainants  also  objected,  on  die  |s;touii&.  ^ 
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rule  bad  been  once  befbi-e  granted,  ealling  coinpkdfiaiitB  to  diow 
cause  against  the  dissolutioH  of  the  same  injunction,  which  had  been 
argued,  and  upon  argument  the  Court  had  refused  to  dissolve 
the  saidai^anction ;  and  that  this  was  a  second  rule  which  the  Court 
had  no  right  to  grant  when  the  regular  torm  of  the  Court  bad 
intervened  and  been  holden  between  the  granting  of  the  first  and 
second  rule,  to  show  cause  at  chambers.  And  also,  the  complain- 
ants insisted  tbaC  the  bill  made  a  case  entitling  them  to  rriief ;  and 
further,  that  tbey  would  move  at  the  next  Superior  Court  of  Floyd 
county,  to  amend  the  bill-  so  as  to  charge  that*  the  Ruckersrille 
Bank  had  settled  aU  die  busing  of  the  Bank,  except  what  ia  in 
litigation  in  thiasuit,  and  that' this  last  h^  had  come  to  complaiB- 
anu'  knowledge  vince  the  last  term  of  Floyd  Court.  Aad  upea 
all  these  grounds,  the  complainanta  insisted  against,  and  objeded 
to  dissolving  the  said  injunction.  AH  which  were  overruled  by 
the  jqdge  below,  and  the  following  order  pasaed. 

"  This  case  came  before  me  on  thia  day,  en  the  notioo  ef  tlia 
defendants,  on  the  two  grounds  stated  therein,  wbea  the  aeficitor  for 
,tbe  complainants  objected  to  the.  injunction  being  ditoaolved,  1st, 
because  the  case  had  been  before,  the  Court  heretofore,  and  the 
Court  refused  to  dissolve  the  injunction,  on  the  ground  that  the 
bill  had  not  been  fully,  answered,  and  ordered  the  defendants  ta 
answer  over,  various  exceptions  having  been  filed  to  the  answer; 
and  2ndly,  because  the  Ruckersville  Bank  had  filed  no  answer, 
the  answer  filed  not  being  under  the  seal  of  the  corporation,  hot 
was  sworn  to  by  certain  persons  styling  themselves  the  President, 
Cashier  and  Directors.  The  Court  overruled  the  firrt  objectioo, 
but  determined  that  a  corporation  could  only  file  its  answer  to  ii 
bill  in  equity,  under  its  corporate  seal,  and  that  an  answer  sworn 
to  by  the  president,  cashier  and  directors,  he  would  treat  as  no 
answer  of  the  corporation;  but  the  answer  in  this  aaae,  be  would 
consider  as  the  answer  of  Joseph  Rueker  only,  who  is  a  paity  to 
said  bill.  But  the  Court  further  determined  and  ordered,  that  the 
injunction  be  dissolved,  upon  the  ground  that  there  ia  no  s«ffic»at 
equity  in  the  bill  to  aMiorize  a  court  of  equity  to  make  any 
decree  against  the  defendants ;  aad  2nd)y,  that  the  bill  has  never 
been  sworn  to  properly,  as  it  appears  on  the  face  of  the  bill  that 
James  Hemphill  is  the  only  complainant  who  coold  know  any 
thing  about  the  material  charges  in  the  bill,  aad  Meaea  Ot^  Biad- 
bury  is  the  only  complainant  who  has  sworn  to  it.'* 
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To  the  ovemiliiig  of  which  said  objeotions,  the  diMohriof  of  thf 
iojanction,  and  the  making  of  said  order,  the  complainants  excepted. 

Undebwood»  for  the  plaiotiflb  in  error. 

No  cooooel  appeared  for  the  defendants. 

By  ike  ComrL — ^Warnee,  J.,  delivering  the  opiDion. 

The  judgment  of  the  Court  below,  dissolTing  the  injunction, 
•i  the  ground  of  error  amigned  in  this  cause. 

It  appears  from  the  record,  that  on  the  23d  day  of  January, 
1847,  the  Court  below  rafused  to.  dissolve  the  injunction  on  the 
ground,  that  the  answer  of  the  defendants  was  not  sufficient,  and 
eostained  exceptions  theretow  On  the  8th  Jalj,  1847,  the  defend 
ants  made  another  motion  for  the  dissolution  of  the  injunotion,  at 
Cambers,  (a  regfukr  term  of  the  Court  having  interveiied,)>ttpon 
two  grounds : 

1.  Because  the  answers  of  the  defendants  had  been  filed,  swears 
ing  off  all  the  equity  in  complainants'  bill. 

2.  Because  there  is  no  sufficient  equity  in  the  bill  to  anthoriae 
a  court  of  equity  to  make  any  decree  against  the  defendants. 

On  the  argument  of  the  motion  to  dissolve  the  injunction,  the 
«emplainants  insisted  that  the  motion  could  not  be  entertained,  for 
the  reason  that  there  had  been  a  similar  motion  made  once  befere, 
and  vefiised  by  the  Court.  The  record  discloses  the  Ihoe,  that  the 
•first  motion  to  dissolve  was  refused  because  the  answer  was  not 
anfficient,  and  the  exceptions  taken  thereto  w^re  sustained  by 
the  Court ;  and  we  are  a£  the  opinion  that  t)iis  objectioi)  was  prop- 
erly overruled  by  the  Court  below;  nor  can  we  see  any  good 
ivason  why  the  complainants  ^ould  olject  ^at  the  motion  to  dis- 
solve was  not  msde  at  die  regular  term  of  the  Court,  as  the 
injunction  continued  to  iterate  in  tkeir  fanmr  until  the  modon  |o 
dissolve  was  afterwards  made  at  chambers,  pursuant  to  die  itk 
Equity  B^ile  of  Practice.  .     * 

The  complainants  further  objeeted  to  the  dissolution  of  die 
injunction  in  the  Court  below,  as  appeam  from  the  decision  of  the 
Court  contained  in  the  record,  ^  Because  the  Ruckersville  Bank 
kad  fiMLfle  mnswer  ;  the  answer  filed  not  being  vnder  the  mtd  ef 
Ike  corp««ftioni  but  was  sworn  te  by«ertain  persons  atyKngdiew 
■iivea  the  pi«sident»  the  easUer*  and  the  diraotonu    T^  CjM 
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^etermine^  that  a  corporation -could  only  file  its  answer  to  a  *bill 
in  equity  under  its  corporate  seal,  and  that  an  answer  sworn  to  by 
the  president,  cashier  and  directors,  would  be  treated  as  nonnswer 
of  the  corporation  ;  but  that  tbe  answer  in  this  case  would  be  con- 
sidered as  the  answer  of  Joseph  Ruckers  only,  who  is  a  party  to 
said  bill.  But  the.  Court  further  determined  and  ordered,  that  the 
injunction  be  dissolved,  upon  the  ground  that  there  is  no  sufficient 
equity  in  the  bill  to  atithorize  a  court  of  equity  to  make  any  decree 
against  the  defendants,  and  that  the  bill  has  never  been  sworn  to 
properly,  as  it  appears  on  tbe  face  of  the  bill  that  James  Hemphill 
is  the  only  complainant  who  could  know  any  thing  about  the 
material  charges  ia  the  bill,  and  Moses  G.  Bradbury  is  the  only 
complainant  who  has  sworn  to  it.*' 

We  have  thus  given  the  4ieoi8ion  of  the  Co«rt  below  in  fall,  as 
the  same  appears  in  the  record,  because  we  concur  in  the  jadgmeaC 
of  the  Court  dissolving  the  injunction,  bat  do  net  concur  in  tbe 
judgment  of  the  Court  below  as  to  the  gromndi  upon  which  ks 
judgment  was  predicated. 

Independently  of  the  answers  of  the  defendlints,  we  are  d  the 
opinion  that  there  is  sufficient  equity  in  the  bill  to  authorize  a  cooit 
of  equity  to  make  a  decree  against  them,  in  favour  of  the  com- 
plainants. 

^  The  complainants  charge,  that  there  was  a  verbal  agreement 
entered  into  .in  the  month  of  August,  1843,  on  the  part  of  the 
defendants  and  James  Hemphill,  one  of  the  complainants',  by  which 
it  Was  distinctly  stipulated  and  agreed,  in  consideration  that  the 
complainants  would  withdraw  an  appeal  then  pending  in  a  suit 
instituted  by  tbe  defendants  against  the  complaiaants  on  the  note 
mentioned  in  the  record,  and  surcease  their  defence  thereto,  and 
would  at  tbe  next  ensuing  term  of  Floyd  Superior  Coort  confess 
a  judgment  to  the  defendants  in  the  bill,  for  the  amount  of  tbe  nole 
sued  on,  the  defendants  would  wait,  and  stay  all  further  proceed- 
ings in  said  case  until  the  1st  day  of  April,  1844,  at  whidi  time 
the  defendants  would  entet*  into  a  full  and  fair  settlement  with  tbe 
complainants,  and  receive  in  full'settlement  and' satisfaction  of  tbe 
judgment  so  confessed,  the  sum  which  might  be  equitably  due  after 
allowing  James  Hemphill,  as  a  payment  thereon,  the  sum  of 
$1,400,  paid  to  the  Ruckersville  Bank  as  stated  ia  the  recoil,  and 
would  also  allow  him  all  that  should  be  due  him  as  profits  or  divi- 
dends, and  give  up,  or  cause  to  be  given  up  to  him,  die  neilgagai 
ia  the  record  metitioned^  and  release,  or  causa  to  ba  leleaBody  thd 
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lands  of  Hemphill  from  all  mcumbrances,  and  receive  back  the 
Btock  of  the  bank ;  which  agreement,  the  complainants  charge^ 
they  have  no  means  of  proving,  except  by  the  answers  of  the 
defendants.  The  complainants  further  charge,  that,  .relying  on  the 
said  agreement  and  not  doubting  the  fidelity  of  the  defendants  in 
complying  with  the  Bm^f<ihey  dismissed  their  appeal,  and  the  judg<* 
ment  ibr  the  full  amount  of  the  note  sued  on  was  confirmed,  and  that 
they  have  paid  over  to  the  slieriflT  of  Floyd  couoty,  in  part  satisfac^o 
of  said  judgment,  the  gum  of  $6,000,  the  same  being  as  much  or  more* 
than  would  have  been  due  to  the  bank  on  a  fair  settlement.  The 
complainants  alhego  that  they  have  complied  with  the  agreement,  but 
that  the  defendants  have  refused  to  perform  any  part  of  the  agree- 
ment, and  are  enforcing  the  collection  of  the  balance  due  on  the 
judgment,  which  balance  would  have  been  extinguished  by  a  fair 
settlement  made  according  to  the  teinis  of  the  agreement,  and  by 
allowance  of  ihe  sets-off  to  which  the  complainant  Hemphill  is 
entitled,  and  upon  which  he  intended  to  rely  in  his  defence  to  said 
action,  on  the  appeal  which  was  pending  at  the  tiniie  of  the  agree- 
ment charged  and  set  forth  in  complainants'  bilL  Taking  all  the 
charges  in  complainants'  bill  to  be  true,  we  are  of  the  opinion  that 
a  strong  case  for  the  exercise  of  the  equitable  jurisdiction  of  the 
Court  b  most  clearly  made  out ;  anB  that  the  injunction  ought  not 
to  have  been  dissolved  on  the  ground  that  there  was  no  equity  in 
the  complainants'  bill  which  would  authorize  a  decree  in  their 
ikveur. 

Jf  or  do  we  think  the  injunction  ought  to  have  been  dis<  [1.] 
solved  on  the  ground  that  the  complainants'  bill  was  not  properly 
sworn  to,  as  stated  in  the  opinion  of  the  Court  below.  The  state- 
ments in  the  bill  are  verified  by  the  affidavit  of  Moses  G.  Bradbury, 
one  of  the  complainants  ;  and  that,  in  our  judgment,  is  sufficient. 
If  the  bill  was  not  properly  verified  by  affidavit,  then  it  ought  not 
to  have  received,  the  sanction  of  the  chancellor  when  the  applica- 
tion for  the  injunction  was  made  to  him  ;  but  there  was  no  error 
on  the  part  of  the  Court  below  in  granting  the  injunction  in  the 
first  instance :  for,^  we  have  already  seen,  the  allegations  con* 
tained  in  the  complainants'  bill,  make  a  strong  case  for  the  equita- 
ble interposition  of  the  court,  and,  in  our  judgment  were  suffi- 
ciently verified  by  the  affidavit  of  Bradbury,  one  of  the  complain- 
ants, to  aathorize  the  writ  of  injunction  to  issue.  An  injunction- 
bill  must  be  verified  by  affidavit.  1  Mad,  Ch.  126.  The  affip 
davit  it  ruaually  made  by  the  ^intiffs,  or  oii^  of  tluam^  \i^i«di 
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be  «warn  to  by  any  person  acquainted  with  the  £u:ts.     1  Smiik 
Ck,  Prac.  696. 

[2.]  This  bill  was  filed  against  the  Ruckeraville  Bank  sad 
Joseph  Rucker;  and  process  of  sabpoena  prayed  against  both.  It 
is  true,  that  when  a  bill  is  filed  against  an  aggregate  cOrptiratio!b» 
the  corporation  may  answer  under  their  eoMaon  seal ;  but  it  ia  to 
be  remarked  that  the  act  of  1838,  under  which  the  RoHten- 
Yille  Bank  was  organized,  does  not  authorize  the  indiriduak-  who 
tnay  associate  themselves  together  for  the  pnrpoae  of  banlLmg,  to 
have  and  use  a  common  seal,     Hofck'k,  346. 

Although  a  corporation  aggregate,  authorized  by  law*  to  have 
and  use  a  common  seal,  mat/  file  their  answer  to  a  biH  in  equity 
under  their  corporate  seal,  yet,  it  has  been  held,  that  an  injunction 
against  a  corporation  cannot 'be  dissolrefl  on  such  an  answer, 
unless  the  answer  is  duh/  rerified  by  the  oath  of  soraer  of  the  cor- 
porators  who  are  acquainted  with  the  facts  stated  therein;  FnUtm 
Bank  vs.  The  New  York  ^  Sharon  Canal  Company,  1  Paigt  CL 
R.  311. 

In  that  case,  the  ch^cellor  says :  "  Corporations  answer  under 
their  seal,  and  without  oath;  they  are  therefore  at  liberty  to  deny 
every  thing  contained  in  the  bill,  whether  trae  or  fisilse.  Neither 
can  any  discovery  be  compelled,  except  through  the  mediuni  of 
their  agents  and  officers,  and  by  making  them  parties  defendent& 
But  no  dissolution  of  the  injunction  can  be  obtained,  upon  the 
answer  of  a  corporation  which  is  not  duly  verified  by  the  oadi  ef 
some  ofiicer  of  the  corporation,  or  other  person  who  is  acquainted 
with  the  facts  contained  therein.  There  can  be  no  hardship  in  this 
rule  as  applied  to  corporations,  as  it  puts  them  in  the  same  situa- 
tion with  other  parties ;  other  defendants  can  only  make  a  positive 
denial  as  to  facts  within  their  own  knowledge ;  in  relation  to 
every  other  matter,  they  must  answer  as  to  information  and  belieC 
If  the  agents  of  the  institution  under  whose  direction  the  answ#r 
is  put  in,  are  acquainted  with  the  facts,  so  as  to  justify  a  positive 
denial  in  the  answer,  they  can  verify  its  troth  by  a  poMct 
QjfidarU,'  and  if  none  of  the  officers  are  acquainted  with  the  facts, 
their  information  and  belief  can  have  no  greater  effect  than  that  of 
ordinary  defendants,  however  positive  the  denial  in  the  answer 
may  be."  The  rule  stated  in  the  case  of  the  FtdUm  Bank  ym.  Tki 
New  York  4"  Sharon  Canal-  Company ,  meets  with  our  entire  ap(V<i^ 
bation,  and  we  therefore  accept  it 

The  anewer  \n  iVie  caM  now  under  consideratmi,  was  net  only 
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T«rified  by  the  affidavit  of  the  preftideiit  of  .the  Bank,  but  alio  by 
the  cashier  and  three  of  the  directors  theieof,  which  ia  our  judg- 
ment was  a  good  answer  for  the  purpose  of  dissolving  the  ii^uno* 
tion;  certainly,  the  complainants  could  not  object  because  the 
defendants  had  individually  sworn  to  the  answer. 
'  Ought  the  Court  bilow  to  have  dissolved  the  injunction  on  [3.J 
the  first  ground  taken  in  the  rule,  "  because  the  aiiswers  of  the 
defendants  had  been  filed,  swearing  off  all  the  equity  in  the  billl" 

The  general  rule  undoubtedly  is,  as  stated  by  this  Court  in 
Moort  vs.  FerruL  eL  al,,  1  Kelly  R,  9,  that  on  the  coming  in  mt 
the  answer,  plainly  and  distinctly  denj/ing  ike  fyieU  and  circwm^n" 
em  upon  which  the  equity  of  the  bill  is  b^sed,  the  Court  will 
diisolTe  the  injunction.  Although  this  is  the  general  nde^  and  so 
recognised  in  the  case  of  Roberts  vs.  Anderson,  U  Johns.  Ch.  R. 
202^ yet  the  learned  chancellor  in  tha(  case,  said:  ''In  somepariic' 
mlar  cases,  the  court  will  continue  an  injunction,  though  the 
defendant  has  fully  answered  the  equity  set  up.  The  gp*anting 
and  cootiauing  of  the  process  most  always  rest  in  sound  discretion, 
to  be  governed -by  the  nature  of  the  case."  The  case  of  JeUMi  vs. 
Lemly,  8  Iredell  Eq,  R.  278,  is  to  the  same  effect. 

We  are  of  the  opinion,  that  the  answer  of  the  defendants  plainly' 
and  distinctly,  and  quite  satisfactorily,  meets  and  denies  all  the 
&ct»  tnd  rircumstances  upon  which  the  complainants'  equity  is 
based. 

The  equity  of  the  complainants  is  based  on  the  verbal  agree* 
mtml  alleged  to  have  been  made  in  August,  1843,  between 
Hemphill  and  the  defendants. 

The  defendants  most  explicitly  deny  that  any  such  agreement 
was  ever  made,  and  the  letter  written  by  Win.  B.  White,  one  of 
the  defendants,  (and  who  was  the  cashier  of  the  Bank,)  to  their 
attorneys  by  Hemphill,  dated  28th  August,  1843,  and  which  is 
attached  as  an  exhibit  to  their  answer,  strongly  corroborates  the 
truth  of  such  denial 

It  ia  our  opinion,  that  the  injunction  ought  not  to  have  b#^en 
dissolved  on  the  ground  that  there  was  no  sufficient  equity  in  the 
bill  to  authorize  a  court  of  equity  to  make  any  decree  against  the 
defimdanta ;  nor  ought  ibe  injunction  to  have  been  dissolved  on 
the  ground  that  the  bill  was  not  prpperly  sworn  to  by  Moses 
G.  Bradbury,  one  of  Ae  complainants;  but  it  is  our  judgment^ 
ihat  the  iii^notion  ought  to  have  b^en  dissolved  by  tjm  Conit 
below,  isa  the  ground  that  |b#  answer  g£  Oxm  A^Smkm^  .\^^M^it 
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and  disthictly  denies  all  the  facta  and  eircnmatancas  charged  iu  die 
bUl,  upon  which  the  complainanta'*  equity  k  haaed.  Tfa^ralora,  let 
the  judgment  <rf  the  Couit  hekMT  stand  affirmed. 


No.  62. — Jambs  H.  Thulcck,  Sutton  H.  Truluck,  and  RaimEif 
HeKNDON,  and  Morius  Scott  and  Arthur  Hairc  ^ecanties  oft 
appeal,  plain  tiffs  in  error,  vs.  John  Prrplbs,  tenant  iri  posses- 
ion, and  his  co-defendants  James  Simmons,  Joel  L.  Scarbo- 
RduoH,  James  M/  SlPURLobx,  Ex'or.  and  Mai,inda  Harorotb^ 
Ex'x.  of  Zachariah  6.  Hargrove,  and  Luther  R.  RambouRi  ' 
defendants  in  error. 

p.]  Where  a  patchMer  of  lane!  ftUhmd  ntftif€  of  any  frond  €fr  defect  hi  OB  lMe>  ^ 
dmrnn  fram  one  afie«t«d  with  »&iietf  the  ibrmer  will  be  proiactML 

[3.]  So  where  a  parchaaerwttA  maUee^  parebaieB  fropft  oae  wiA»mi  ■etfcCt  the  plucba^ 
ear  with  notice  will  be  protected,  kk  otherwise,  a  bomm  Jide  puichaaer  iiii|ht  ba 
deprived  of  the  bene^t  of  selling  his  property  for  its  Aill  value. 

Ejectment.  From  Cass  Superior  Oourt  Tri«di,befef0  Jndfi 
Wright.    August  Terra,  1847. 

For  the  facts  of  the  case,  and  the  errors  assigned,  eoe  tlw  epiR* 
ion  delivered  by  the  Supreme  Court, 

J.  W.  H.  Underwood,  for  plaintiffs.  ' 

Mitchell,  for  defendants. 

By  the  Court, — Warner,  J.,  delivering  the  opinion. 

It  appeare  fV-om  the  reconi  in  this  case,  tftat  Jnmm  Mathews 
was  the  drawer  of,  lot  of  land  number  106,  in  the  23d  district  of 
Cass  county.  The  lessor  of  the  plaintiff*  on  the  trial  oi  the  caose 
In  the  Court  below,  6ff^red  in  evidence  a  grant  from  the  Stste  of 
Georgia  of  the  premises  in  dispute,  to  James  Madiews,  alsoadeed 
from  James  Mathews  to  James  H.  Trulock  and  S«tlim  H»  Tnh 
kdt;  daDed  tb%*^»lh  Jvttaarj,  1^9,  wkM  dM  wm  mk  twofM 
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«Dttl  tbe  Slst  June,  1839.  The  leMor  of  tbe  plaii^iff  tliem  offertl 
ift'evidenee,  s  cUad  from  the  Tralacks  to  Reuhen  Hemdon,  ^  the 
premiflcn,  dated  93d  May»  1839,  which  constituted  the  title  undiit* 
which  the  plaintiff  claimed.  The  defendaati  then  re^d  in  evidence 
a -deed  fVom  James  Mathew8,  the  grantee,,  for  the  premises  in 
dispute,  to  Joel  L.  Scarborougb,  dated  the  28th  ef  January,. 1 832L 
This  deed  waa  recorded  in  tbe  proper  oounlj  oif  the  2iik  day  of 
September,  1838.  Altlnrngh  the  deei  from  Mathews  te  Seaibo* 
ron'gli  is  of  older  date  than  the  deed  froi^  Mathews  to  the  Tm* 
Ineks,  yet  the  Evidence  contained  in  the  reicord  Aews^  that  the  pnt^ 
chase  of  the  lot  of  land  by  Scarfooroagk  from  Mathewa,  was  sttbae-* 
iqneot  to  the  sale^made  by  Matbews  to  the  Truliieka,^nd  consequent- 
ly the  deed  front  Mathews  to  Scarborough,  most  haire  been  mUeda* 
Udf  as  it  is  quite  clear  from  the  evidence  disclosed  by  tbe  reoerd;  that 
Soarborough  did  not  obtain  his  deed  until  some  two  or  tkvee  days 
after  the  sale  of  the  land  1^  Mathews  to  Jaraes  H.  and  Sutton  & 
Tralnck.  In  addition  to  the  deed  from. Mathews  to  Scarborough^ 
tbe  defimdants  read  in  evidence  a  deed .  from  Scarborough  to 
Zachariab  B.  Hargrove,  dated  Sth  Fdbmary»  1833,  for  the  premisea, 
nnd  also  a  deed  from  Hargrove  and  ethers,  to  ThompaoB^  dated 
3d  October,  1836»  also  a  deed  from.  Thempsen  to  Ravaoiir,  dated 
7A  February,  1837,  and  a  deed  from  EaiiMK>nr  to  Simmons,  dated 
84th  October,  1838. 

On  tbe  trial  of  the-  cause,  tbe  Court  below  chaqp6d  ibe  juiy, 
**  That  admitting  Scarborough  purchased  the  land  from  MatbewSp 
tbe  drawee,  after  the  Trulucks  bad  bought  tbe  l^nd,  and  witb  a 
Ml  knowledge  o£  tbe  deed  to  the  TruKicks,  yet  if  Scarberongb's 
deed  was  recorded  within  tweWe  months  after  it  was  executed^ 
and  Scarborough  sold  to  Hargnrre,  who  had  no  luiowledgB  of  the 
deed  to  tbe  Trulucks,  and  Hargrove  sold  to  Thompson,  and 
Thompson  to  Ramsoui^,  and  Ramsour  to  Simmons,  none  of  tbe 
pttrcbasers  from  Scarborough  having  notice  of  tbe  deed  to  tbe 
Trulucks;  and  all  tbe  deeds  having  been  made  before  Trulucks' 
deed  was  recorded,  and  tbe  defendants  in  possession,  as  proved, 
tbey,  the  defendants,  could  not  be  affected  by  tbe  notice  to  Scar- 
borough, and  tbe  defendants  were  therefore  entitled  to  recover, 
unless  Hargrove  and  all  those  claiming  under  him  bad  notice  of 
tbe  deed  to  tbe  Trulucks  at  tbe  time  tbey  purchased,  as  tbe  deed 
to  tbe  Triilucks  was  not  recorded  within  tbe  time  prescribed  bj 
law.*'  To  this  charge  of  tbe  Court  below  to  tbe  jury,  the  couaadUj 
lor  thaplaintifib  excepted,  and  now  assign  the  aaaiQ  foe  «ROi 
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[1.]  tliii  Court.  Was  the  chtrge  of  tlie  Court  to'  the  jury  te 
aceoridance  witli  t)i«  law  of  tbe  case  as  pfesentod  bj  th*  recoct 
We  are  of  the  opinion,  that  Uiere  was  no  error  on  the  part  of  the 
Coort  below  Hi  the  instnictioti's  given  to  the  jorj,  and  we  eviirelj 
concur  is  ^  opinion  of  the  Court  as  to  tbe  la#  arising  upon  tbe 
facts  presented  te  us  for  our  consfderidioa. . 

Scarborough  l^urdiased  from  Mathews,  the  drawer  of  tb«  land, 
wUk  ntdiee  fhat  the  Trulucks  had  prenovMlj  purchased  the- sans 
land  from  the  drawer;  Scarborough's  dbed  was  recorded  widiis 
the  thkM  required  by  hiw,  after  iu  execution.  The  deed  firool 
Mathews  to  thci  Trulucks  was  not  recorded  until  Juine»  1839. 
Hargreve,  under  whom  the  deieudents  derived  their  title,  pu»> 
ehased  from  Scarborough,  in  February,  1^33,  wilk^ut  noHee,  either 
aetual  or  constructive,  (so  far  as  is  showu  by  the  record,)  of  die 
cooTeyance  of  the  land,  by  Mathews  to  the  Truhicks.  It  is  a 
settled  rule,  that  if  ooe  affected  wiih  mdo^,  conveys  to  one  vniktmi 
netiee,  the  latter  shaft  be  prolected^ equally  as  if  no  notice  had  ever 
existed^  Joekmm  vs.  Givm  H  ml^  9  J^hm.  JS.  137.  Vatidi  vik 
[^]  Brigg9  eL  al.,  6  Ptft^e  €%,  R.  333.  So  wkere  one  widkmH 
fioifM  conveys  to  olie  witk  motme^  the  purchaser  with  iKXiee  will  hi 
protected ;  for  otherwise,  a  bonm  fide  purchaser  might  be  derived 
of  tbe  benefit  of  selKfig  his  pvoperty  fol-  ks  f ull  value,  i^  329; 
Jackton  vs.  McChesneif,  7  Cowen  R,  360.  Scarborough  was  a 
purchaser  from  Mathews,  wiik  notice  ei£  the.  prior  conveyance  to 
James^H.  and  Sutton  H.  Tmluck,  but  Hargrove,  and  thoee  clatm- 
ing  under  him,  purchase  from  Scarborough  mdkami  m»ike  of  the 
prioe  deed  l^om  Mathewe  te  th^  Truktcks^  and  thereforu  aie, 
under  the  rule,  entitled  to  be  protected. 

Let  the  judgment  of  ihe  Court  below  be  udSmidd, 
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No.  63,r--JoHN  THumMOKD  and  others,  plaintiSa  in  error^  v^ 
CuTHBERT  R£EBE^  defendant  in  error. 

p.]  The  ^neral  rule  is,  that  to  entitle  a  creditor  to  come  into  equity  to  obtain  sati^- 
ftkctioii  out  of  thb  equitable  eutate  of  hia  debtor,  be  should  have  first  pursued  his 
legal  PBinedies  to  every  avsilaUe  eitent  wittiour  being  able  to  obtain  saiialbctkMi ; 
yet  be  may  file  his  bill  at  once,  to  set  aaide  fraudulent  conveyances  made  by  tbe 
defendants  in  execution  with  the  intent  to  delay^  hinder^  or  defraud  cred- 
iiart ;  nor  is  it  neceirsary  that  there  should  be  a  return  of  **  no  property  to  be 
found  *'  upon  the  execution,  where  the  aiiuude  proof  was  full,  that  all  the  efleeta 
6f  th«  defendaau  were  exhausted,  ascept  those  embraced  in  the  conveyances 
alleged  to  be  fraudulent. 

In  Equity.     From  Jasper  Superior  Court    Tried  before  Judge 
McRiwfiT4£R«    April  Term,  1847. 

It  appears  frotn  the  record,  that  several  persons  were  indebted 
to  Cuthbert  Reese,  the  defendant  in  error,  on  dirers  small  notes, 
on  which  suits  were  brought  and  judgments  recovered  in  a  justice's 
court.  Pending  the  cases,  the  defendants  executed  mortgages  on 
Che  whole  of  their  property  to  John  Thurmond,  the  plabtiffin  error. 
The  Ji.  foM.  issuing  from  the  magistrate's  court  in  favour  of  Reese, 
were  levied  on  the  whole  of  the  property,  real  and  personal, 
belonging  to  the  defendants,  except  five  negroes,  which  were  run 
oft  The  proceeds  of  the  sale,  amounting  to  sonie  sixteen  hundred 
doHars,  were  applied  to  older  executions.  Cuthbert  Rec^^  ^!^  J| 
^fefendant  in  error,  theQ  filed  his  bill,  alleging  d&e  totc^^omt^tt 
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and  chargiDg  that  the  mortgegQS  were  without  consideratioii  and 
frasdulent,  and  made  for  the  express  purpose  of  defeating  his  debt. 
The  bill  stated  that  these  mortgages  were  recorded,  but  no  precise 
sum  being  set  forth  in  them,-  purporting  to  be  to  secure  the  pay- 
ment of  two  thousand  dollars  "  more  oi*  less/'  purchasers  were 
deterred  from  bidding,  not  being  able  to  ascertain  the  extent  of  the 
lien.  Notice  was  given  of  the  mortgages  on  the  day  of  sale. 
Besides  tlib^.Thurmqad  had  obtained- the  cefitrol  of  two  oldest 
cutions  against  the'  defendants,  and  by  the  use  of  these  and  his 
mortgages,  and  by  Tarious  covinous  practices  at  the  sale,  he  sue* 
ceeded  in  buying  in  ihe  property  for  sixteen  hundred  doUaxa, 
which  was  well  worth  $8,000  or  #10,000 ;  aad,  by  seizing  this 
fund  with  his  old  fi.  fas,^  he  had  entirely  defeated  the  complainant 
in  the  collection  of  liis  just  claims.  These  are  the  material  £icti 
alleged  in  the  bill. 

The  bill  prayed  that  an  account  might  be  taken  of  the  actual 
indebtedness  of  the  mortgagors  to  Thurmond,  that  the  land  and 
negroes  bought  by  him  might  be  resold,  and  that,  after  discharging 
his  demands,  the  residue  might  be  appropriated  to'  complainant's 
debt. 

The  answer  admitted  that  the  property  was  sold  as  repretented, 
bet  deeied  the  fraud  alleged,  or  that  the  sacrifice  in  the  sale  wm 
attributable  to  the  causes  assigned  in  the  bill. 

A  re-sale  of  the  property  was  decreted  by  two  successive  special 
juries.  ^ 

Daring  the  progress  of  the  appeal  trial,  Reese  tendered  in  en- 
dence  his  justice's  court  executions.  This  tdstimpny  was  objected 
to,  on  the  ground  that  there  was  no  entry  by  the  proper  officer;  to 
wit,  the  constable,  that  there  was  no  other  property  to  be  found* 

The  Court  below  overruled  this  objection,  and  to  this  decision 
the  plaintiffs  in  error  excepted,  and  assigned  the  sa|ae  for  error. 

F.  H,  Cone,  for  the  plaintiffii  in  error. 

'  R.  y.  Haedeman,  for  the  defendigat  in  error. 

Mr.  Cone,  for  the  plaintiffs  in  error,  made  the  following  pmots: 

1.  That  where  a  person  has  obtained  a  jndgaient  in  a  jostioe's 

court,  and  execution  has  issued  upon  such  jt^dgment,  wlA  jndg* 

ment  creditor  cannot  come  intp  a  eouit  of  equity  to  lieve  eon- 

.  Teyances  oF  Itnda  and  slaves  set  aside,  luitU  there  b  .ib  entry  vyee 
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Mich  •xecntion  by  the  proper  officer,  that  there  is  do  pertooil 
property  other  than  slaves  to  satisfy  such  execution.  Prince  606. 
fi.  Before  a  jndgment  creditor  can  come  into  a  courtof  eqoity 
to  obtain  satisfaction  of  his  judgment,  he  must  sue  out  his'  exe^ 
eutioB  and  have  it  returned  nuUa  b&na,  4  Joknt.  Ch.  R.  670, 
€87, 188;  1  Paim  R.  635;  9  Cowen  R.  722;  20  JUim.  R.  554  ;•  1 
Paigt  R. ^05 ;  4  id.  209;  1  P.  Wills.  445. 

By  the  Gntirl.— *LuMPKiN,  J.  delivering  the  opinion. 

*  The  facts  in  this  ease,  so  far  as  they  are  materiar  to  its  proper 
determination,  are  briefly  these : 

Several  persons  were  indebted  to  Cuthbert  Reese,  the  defendant 
in  error,  on  sundry  small  motes,  on  which  suits  were  bronght  in  the 
justice's  court.  Pending  the  cases,  the  defendants  executed  mort- 
gages  on  the  whole  of  their  property  to  John  Thurmond,  ^he 
JL  Jks.  inuing  from  the  magistrate's  court  in  favour  of  Reese  were 
levied  on  the  whole  of  the  property,  real  and  personal,  belonging 
to  the  defondaqts,  except  five  negroes,  which  were  run  off.  The 
proceeds  of  the  sale,  amoonting  to  some  sixteen  hundred  dollars, 
were  applied  to  older  executions.  Cuthbert  Reese  then  filed  hie 
Mil,  alleging  the  foregoing  facts  and  charging  that  the  mortgage! 
were  without  consideration  -and  fraudulent,  and  mede  fur  the 
express  purpose  of  defoatittg  his  debt.  •  The  bill  stated  that  these 
Bsortgages  were  recorded,  but  no  precise  sum  being  set  forth  in 
thett^i  purporting  to  be  to  secure  the  -payment  of  two  thousand 
dollars  "more' or  less,"  purchasers  were  deterred  from  bidding, 
Aot^betng  able  to  ascertain  the  extent  of  the  lien.  Notice  was 
given  of*  the  mortgages  on  the  day  of  sale.  Besides  this,  Thut- 
mfmd  lmdt>btained  the  control  of  two  old  executions  against  the 
defendants,  and  by  the  use  of  these  and  his  mortgages,  and  by 
vartovs  covinous  practices  at  the  sale,  he  succeeded  in  buying  in 
the  property  for  sixteen  hundred  dollars,  which  was  well  woalli 
$8,000  or  $10,000;  and  by  seizing  this  f«nd  with  his  old  Ji./as^ 
he  had  entirely  defeated  the  complainant  in  the  collection  of  his 
just  eliBttms.  The  bill  pi^ys,  that  an  account. may  be  taken  of  the 
actual  indebtedness  of  the  meitgagors  to  Thurmond,  that  the  land 
tad  negroes. bought  by  him  may  be  re^aoU,  and  that  after  dis- 
charging his  demands,  the/esidue  be  appropriated  to  conpkioanta', 

adttile  tbal'tbe  property  waa  aelA  ift 
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but  deniea  tbe  fraud,  or  that  the  sacrifice  in  tfae  tale  yrBM  attiib«te- 
bk  to  tbe  cnuaea  aasigtied  in  tbe  biU.  '" 

A  re-sale  of  tbe  propierty  bas  been  decreed  by  two  Sttcceasito 
special  juries. 

During  4be  progress  of  the  appeal  trial,  Reese  tendered  ia  •vi* 
dence  bis  justice'a  court  execstions.  Tbis  testioKio  j  was  objected 
to,  on  tbe  ground  that  there  was  no  entry  by  tbe  proper  officer^  to 
wit,  the  constable,  that  there  was  no  other  property  to  be  fbo'nd. 
Judge  Meriwether  oYemiled  this  objectioiit  ttnd  te  this  dedsioo  the 
plaintiff  in  error  excepts.  And  it  becomes  our  duty  to  revise 
this  opinion,  and  to  reverse  it  if  it  be  erroneous. 
[1.]  We  distinctly  recognise  tbe  nile»  that  before  a  creditor  eaa 
coAe  into  a  court  of  equity  to  subject  tbe  equitable  estate  of  bis 
debtor  to  the  payment  of  his  demand,  be  should  have  pursued 
bis  legal  remedies  to  ever^^  available  extent  without  being  able  to 
obtain  satisfaction.  A  nd  for  the  most  obvious  reason ;  why  aak  the 
aid  of  chattcery  to  enforce  legal  process,  while  there  ac^  legal 
aaets  liable  to  seizure  and  sale  t 

But  this  is  not  the  case  made  by  this  bill ;  it  is  filed  to  set  aride 
Jraudulent  convey ancc9,  made  for  tbe  'express  purpose  of  defieatiag 
the  collection  of  complainant's  debt,  and  toannul.a  sale  in  which  tbe 
property  of  the  debtor  was  sacrificed  by  the  improper  use  of  these 
covinous,  instruments.  The  biH  makes  a  clear  case  of  actual  fraud, 
and  a  strong  i:ase.  A  court  of  equity  has  therefore  jurisdictioa  in 
remedying  the  fraud,  and  Cuthbert  Reese  comes  before  it,  neither 
appealing  to  its  favour  or  its  discretion,  but  demanding  relief  aao 
debUo  justUitB, 

The  case  of  the  Planters  if  Mechanics'  Bank  vs.  WMer  et  al^  7 
Ala,  946,  is  precisely  parallel  in  principle ;  and  the  court  there  say« 
that  it  is  a  misnomer  to  consider  and  call  the  thing  m  controversy, 
tbe  equitable  estate  of  the  debtors,  for,  being  in  pari  delicto  with  tboM 
who  claim  under  them,  chancery  would  not  entertain  a  bill  ia 
their  favour,  but  leave  them  to  adjubt  as  they  could  tbe  rights  they 
set  up,  without  lending  its  aid. 

"  Btit  the  right  of  tbe '  eredttor  to  sul^ect  property  "bf  his 
debtor,  fVauduiently  conveyed^  is  founded  in  that  priiiciple  ef  tfae 
common  law  which  enjoins  integrity  as  a  virtne  paramount  la 
generosity,  and  denounces  frond  as  incompatible  with  honaaty  and 
fair  dealing." 

No  doubt  the  creditor  here,  as  in  the  case  cited,  could  re-levy 
hitf  exeou^on,  «ai& atXAitk tboaa  eoA^^yaocee  al  lair;  km  AMradbit 
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in  our  sister  State  assign  a  Tery  satisfactory  reason  why  equity 
aHbuld  retain  its  concurrent  jurisdiction  over  this  subject. 

**  The  right/'  sajrs  Chief  Justice  Co)H^r»  "to  disetnbttrrasa  the 
title  beforo  the  ppdperty  is  sold  to  satisfy  th^  judgmeDt,  is  Taluable 
to  the  creditor ;  if  he  were  compelled  to  sell  it  tinder  6xeemioB 
iBemnbered  with  a  cbnveyance  or  lien  supposed  to  be  fraadutent, 
oomparadvely  few  would  be  inclined  to  purchaae,  and  they  at  a 
depreciated  price.  This  consideration,  apart  from  all  others,  is  a 
po^nt  argument  in  favour  of  the  jurisdiction  of  equity." 

The  very  case  under  discussion  affords  a  striking  illustration  of 
the  truth  of  this  doctrine. 

Let  the  judgment  be  affirmed. 


Ko.  64. — William  L.  Williams,  plaintiff  in  error  vs.  The  Statb 
OF  Georgia,  defendant  in  error.  * 

p.]  It  if  a  good  cause  of  challenge  to  a  jurt>r,  by  the  State,  in  a  capital  case,  if  on 

being  tworn  on  li^  99ire  dire  he  declares  that  he  has  conscientious  scrap  lea 

against  the  infliction  of  capital  punishment. 
[8.]  The  proper  time  for  challenging,  is  between  t£e  apjiearaace  fUMl  swearing  of  th» 

jurors, 
p.]  It  is  irregular  and  improper  to  ask  any  other  questions  of  a  juror,  than  those 

authorised  by  the  statute,  with  a  view  of  aecertaining  whether  he  is  objectkMiable 

[i.]  A  iHas  or  pr^udke  against  orime,  is  not  aneh  m  wiU  constitute  a  good  challengn 
for  cause. 

Indictment  and  conriction  for  murder.    From  Richmond  Supe* 
lior  Court     Tried  before  Judge  Holt.  .  June  Term,  1847. 

This  cause  was  tried  upon  a  plea  of  not  guilty. 

After  the  arraignment  was  made  alid  the  usual  preliminary  steps 
taken,  a  panel  of  forty-eight  jurors  was  presented  to  the  prisoner, 
mnd  several  jurors  were  selected  and  sworn  to  try  the  cause,  when 
John  Barnes,  one  of  the  panel  was  called,  and  by  the  State's  attor- 
ney put  upoa  the  prisoner,  who  required  hhn  to  be  sworn  upon  bit 
fwtrs  iirt^  and  exaimined  touching  his  competency;  and  hav'  ~ 
aniilrerod  both  questions  preseribed  by  the  «titaW 
TOL.  ni*  68 
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T^lannrilj  ecated  that  he  had  amsciektious  scruples  conceniiDg  the 
iDdUction  of  capital  punbhrnent,  whereupon  the  Coort  helow  per- 
■ikted  the  State'ar  attorney  to  pa89  said  jnror  upon  a  challenge 
Halt  cause,  to  which  the  prisoner's  coansel  objected,  insisting  that 
the  tcniplea  ao  aTowed  by  the  juror,  constituted  no  tufficient 
gromd  of  challenge  for  cause,  and  that  the  State's  attorney  could 
M>t  legally  object  to  said  juror,  after  having  offered  him  to  the 
prisoner* 

In  the  further  progress  of  the  selection  of  the  jury.  Shade  S. 
FardMe,  another  of  said  panel,  having  been  called,  was  by  the 
State's  attorney  sworn  upon  his  VMre  dire  and  examined  touchiog 
his  competency,  and  having  answered  the  questions  prescribed  by 
statute  negatively,  was  asked  by  the  State's  attorney  whether  or 
not  he  entertained  conscientious  scruples  concerning  the  infiictioa 
of  capital  punishment;  to  which  he  replied  that  he  did,  before  the 
defendant 's  counsel  had  time  to  object  to  the  question ;  whereupon 
the  State's  attorney  moved  that  said  juror  be  passed  upon  a  chal- 
lenge for  cause,  the  prisoner's  counsel  objecting  both  to  the 
question  and  the  alleged  challenge  for  cause  ;  wlien  the  State's  at- 
torney withdrew  the  qtiestion.  The  Court  belcrw  held  that  the  ques- 
tion was  illegal,  but  nevertheless  allowed  the  challenge  for  cause, 
the  disclosure  having  been  made. 

And  in  thc^  further  progress  of  selecting  the  jury,  Solomon  L. 
Bassfbrd,  another  of  said  panel,  was  called  and  put  upon  the  pris- 
oner by  Che  State's  attorney,  who  required  him  to  be  put  upon 
his  voire  dire  and  examined  touching  his  competency.  The  juror 
having  answered  the  first  question  prescribed  by  the  statute  nega- 
tively, to  the  second  question,  "  Have  you  resting  on  your  miod 
any  bias  or  prejudice  for  or  against  the  prisoner  at  the  bar?"  be 
responded,  "I  fear  I  have;"  when  the  presiding  judge  below 
propounded  the  further  question,  "  Mr.  Juror,  is  your  bias  or 
prejudice  against  the  prisoner,  ot  the  crime?"  To  which  the 
prisoner's  counsel  objected,  as  unauthorized  by  law,  but  the  Court 
overruled  the  objection,  and  the  juror  answering  that  his  preju- 
dice was  against  the  crime,  ^as  put  upon  the  prisoner. 

To  which  several  rulings  and  decisions  of  the  Court  below,  the 
counsel  for  the  prisoner  excepted,  and  assigned  the  same  for  error. 

Miller  &  Jenkins,  for  the  prisoner. 

Flpurnot^  Attorney  Oeneral,  for  the  Sta^. 
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MiLLEfi  &  Jenkinsj  for  the  prisoner,  made  thefollbwing  points; 

That  there  was  error  in  this,  to  wit,  that  the  Couvt  decided  Aat 
the  State's  attorney  was  entitled  to  challenge  fbr  cause,  a  juroTy 
who,  af^er  having  been  put  upon  the  prisoner  by  the  8tBte% 
attorney,  TolunCarily  stated  that  he  etitertained  conscientioQi  scru- 
ples concerning  the  infliction  'of  capital  puilishibeiits.  < 

And  further,  there  is  also  error  in  this,  that  the  Court  decided 
that  the  State's  attorney  was  entitled  to  challenge  ibr  cause 
atiother  jufor,  who  stated  that  he  had  scruples  in  regard  to  tke 
infliction  of  capital  punishments,  in  ansWer  to  a  question  pro- 
pounded to  hiinby  the  State's  attorney  on  his  vmre  dire,  addi- 
tional to  the  questions  prescribed  >  by  the  statute  in  such  eases 
'  provided. 

And  further,  there  is  also  error  in  this,  that  another  juror  haTing 
been  examined  on  his  voire  dire,  in  manner  and  form  prescribed 
by  the  statute  in  such  cases  made  and'  provided,  add  not  havrhg 
answered  the  questions  in  such  manner  as  to  establish  his  compe- 
tency, his  honour,  the  judge,  propounded  to  him  a  question  not 
prescribed  or  aOthorized  by  safd  statute,  aid|  upon  his  answer 
thereto,  adjudged  him  competent. 

And  further,  there  is  also  error  in  this,  to  wit,  that  two  of  said 
jurors,  to  wit,  John  Barnes  and  Shade  S.  Pardue,  having  be6n  ptt 
upon  their  voire  dire,  and  having  answered  the  questions  prescribed 
by  the'  statute  in  such  manner  as  to  make  them  competent,  the 
court,- for  other  causes,  adjudged  them  incompetent,  and  permitted 
the  State's  attorney  to  challenge  them  for  ^  cause,  without  the 
intervention  of  triors.  ' 

And  cited  the  following  authorities:  1  Coke  on  Liit.  157,  a;  ih, 
157,  ft;  1  Kelly  R.  571;  Hotehk.  798. 

By  the  Qourt, — Lqmpkin,  J.,  deKvering  the  opinion. 

This  is  a  writ  of  error  to  a  judgment  of  the  Superior  Court  of 
Richmond  county,  whereby  the  plaintifl*  in  error  was  convicted  of 
murder. 

When  the  venire  in  this  case^  was  called,  John  Barnes,  one  of 
them,  was  put  upon  the  prisoner,  who  required  him  to  be  sworn 
upon  his  voire  dire,  tie  answered  both  questions  prescribed  by  the 
statute  negatively,  and  then  voluntarily  added,  that  he  had  con- 
scientious scruples  against  the ' infliction  of  capital  punishment; 
whereupon  the  Court  pennitted  the  Attoirney  General  to  c^l- 
lenge  said  juror  for    cause,  the  prisoner's   oo\N»Be\  ^««95»^1 
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tkereCQ,  Mmd  iMiitfiny  tkat  tbe  jaror  ww  eompetent,  notwitfastaDd- 
imn^hig  ttid  aiuwer;  and  fbrtheniiore,  that  tfw&n  mAiAimg  that 
ihft  dkcloaare  which  he  had  made  at  to  the  alafe  of  hia  nuiid 
diKpaHfcNi  him,  alill  the  ohirtaaoo  came  too  late.  Shade  S.  Par- 
diia  heiBg  called,  waa  ezaweed  upon  hk  tmrt  dtmr,  toucfaisf  hk 
compcCflicT,  aed  after  aiMwenDg  hoth  of  the  intenogatoriea  pn>- 
p—adcd  hy  the  act  of  1S43  io  tbe  negatiTe,  he  waa  ieqiiired  (^ 
hj  ^e  Attomej  General,  whether  or  not  he  entertaiBed  conaci- 
ewtiwii  acmplca  as  to  the-  iDflktioB  of  capital  poniahmeiit.  He 
lephed  that  he  did,  belbre  the  priaooer'a  coonael  bad  time  to 
efaiect  tothe  qnertioB.  It  was  moved  iabebalCof  tbe  proaecatioa, 
!•  paaa  him  epos  a  chaUenge  for  canae,  and  this  was  aHowed 
bj  the  Court,  ahhoagh  it  was  conceded  that  the  inqnirj  had  beea 
«nef«laTl  J  made. 

SoleaaoD  L.  Baarford,  another  of  aaid  panal,  being  ewom  apoa 
bit  vwr  di^  at  the  initance  of  the  priioner,  atated  that,  **  he 
frered  he  had  tome  bias  or  prejudice  pn  hia  mind.^  The  Court 
naked  ^e  jnnir  whether  it  waa  against  the  priafaoer  or  tbe  crime; 
be  answuRd  agaiait  the  crime,  and  he  was  thereapon  pronounced 
«|uaH6ed. 

To  all  which  deduona  of  the  Court  below,  counsel  for  the 
accused  excepted. 

{  U]  Tbe  point  to  be  first  sealed  is,  whether  or  not  a  juror  who 
atatsa  upon  oath,  that  he  is  conscieotiousl j  oppoeed  to  the  inflictioo 
of  capital  puiushmeut,  is  competent  to  sit  in  a  case  of  murder. 
If  be  is«  the  Court  below  errad  in  rejecting  two  Jurors  on  that 
gT\iund«  and  it  is  whollj  unneceasarj  to  inquire  at  what  stage  the 
obifcHoBS  oocurrvd. 

No  a«ljadicated  case  has  been  produced  from  Englund,  and  it  in 
iirc««i  that  the  Terr  fact  that  there  is  no  instance  of  such  a  cbal- 
leuisv'  in  the  books*  is  rouclusiTe  against  it;  whether  this  inlereoce 
is  rebutted  and  this  silence  sufficiently  explained  by  referring  to 
tbe  statute  of  7ih  and  $th  THIIiam  III,  cb.  21,  aa  having  obrisied 
all  question  on  the  subject  in  England,  by  disalding  (Quakers  froin 
serring  on  juries,  I  will  not  undertake  to  say. 

Tbe  question  has  been  repeatedly  made  in  the  State  and  Uaited 
Slates  Courts*  and  so  fiu*  as  I  am  informed,  been  imiibmly  decided 
against  tbe  competency  of  the  juror. 

In  Tkt  Imftd  SUii^  x%.  CmweB,  2  Mmtm  JL  91,  Mr.  Jastiee 
Stenr  says :  **  To  compel  a  juror  to  ait  in  aucb  9k^€9§&^  is  to  oqb- 
|iel  him  to  decide  afatMt  bis  roaaciaaeia  or  to  eouamit  a 
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perjury.  Sach  of  these  alternatives  ia  equally  repttgnant  to  the 
principles  of  justice  and  common  sense.  To  insist  on  a  juror's  sit- 
ting in  a  cause  when  he  acknowledges  himself  to  be  under  influ- 
ences—430  matter  whether  they  arise  from  interest,  from  prejudices, 
or  fron^  religious  opinions^which  would  prevent  him  frem  giving 
a  true  verdict  according  to  li^w  and  evidence,  would  be  to  subvert 
the  objects  of  a  trial  by  jury,  and  te  bring  into  disgrace  and  con- 
tempt the  proceedings  of  courts  of  justice.  We  do  not  sit  here 
to  procure  the  verdicts  of  partial  or  prejudiced  men,  but  of  men 
honest  and  indifferent  in  causes.  This  is  the  administration  of 
justice  which  the  law  requires  of  us,  and  I  am  not  bold  enough  to 
introduce  a  practice  which  corrupts  the  very  souroes  of  justice." 

In  Th€  UniUd  StaUs  va.  WiUon  H  aJ^l  Bald.  R.  83,  Coates, 
one  of  the  jurors,  being  cabled,  stated  that  he  had  conscientious 
•cmples  ai|^ainst  giving  a  verdict  which  in  its  consequences  might 
be  the  means  of  taking  away  the  life  of  the  prisooef ;  whereupen 
|fr.  Dallas  challenged  him  for  thifl  cause. 

By  the  Court, — "  If  the  juror  should  act  according^  to  }iis  decla- 
ration, his  conscientious  scruples  would  prevent  him  from  deciding 
according  to  the  evidence  and  his  solemn  affirmation.  We  shomid 
hold  it  a  good  cauee  of  challenge  if  the  queHion  remained  wtsettled. 
The  challenge  is  allowed." 

In  The  People  \b.  Damon,  13  Wend.  R.  355,  Chief  Justice  Sav- 
age saysy  **  Such  a  person  is  unfit ;  he  has  piejudged  the  question  ; 
he  hat  made  up  his  verdict  without  hearing  the  'evidence,  and 
ought  to  be  excluded  upon  oomm#n  law  principles.  '  It  would  be  a 
solemn  mockery  to  go  through  the  forms  of  a  trial  with  such  a 
jury,  or  even  one  such  juror.  The  prisoner  is  sure  to  he  acquitted, 
independent  of  the  quesHan  of  guilt  or  innocence.  It  toould  be  a  'Mis- 
nomer to  call  such  a  proceeding  a  trial." 

The  Supreme  Court  of  Pennsylvania,  in.  Th$  Commontoealth  vs. 
Lesher,  17  Serg.  Sf  Rawle  R.  160,  say :  "  Nor,  in  our  opinion,  onght 
any  thing  short  of  positive  authority  induce  us  to  commence  a 
practice  fraught  with  so  much  danger  of  corruption,  in  criminal 
trials,  as  the  putting  of  twelve  meti  upon  their  oaths  and  solemn 
affirmations,  seme  of  them  bound  by  their  oaths  and  by  the  law  to 
aay  the  truth  according  to  the  evidence,  and  the  rest  of  them  bound 
as  strongly  by  their  conscience  to  deny  the  truth,  with  firmness  and 
.obstinacy  just  in  proportion  to  the  atrocity  of  the  faqts  in  proof;  to 
that  the  more  aggravated  the  tnurder,  so  much  more  ial 
tba  tkp atniggla  between  ooascienee  Ar the  lawandt 
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agaiust  the  law.  One  thing  only  as  eeitain  ;  let  riie  verdict  in  any^ 
such  case  be  as  it  may,  it  involves  a  consequence  which  need  not 
be  named.'' 

It  is  true  that  Chief  Justice  Gibson  dissented  from  the  opinion 
just  quoted,  and  assigned  cogent  reasons  for  so  doing;  still  I  must 
say,  that  after  examining  them  carefully,  they  have  failed  to  con- 
vince me  that  the  majority  erred. 

If  it  were  proposed  to  allow  a  juror  to  ehaUenge  hinuelf,  or  in 
other  words  to  excuse  himself  from  the  performance  of  this  or 
any  other  duty,  on  account  of  real  or  pretended  scruples,  feh  or 
feigned,  the  argument  of  the  Chief  Justice  would  be  entitled  to 
great  consideration  ;  for,  the  precedent  beingr  once  set,  the  knave 
and  the  infidel,  as  well  as  the  honest  man  and  the  christian,  would 
seek  protection  under  it.  Indeed,  no  one  can  pretend  to  assign 
limits  to  the  mischiefs  that  would  ensue.  Witnesses  w§uld  refuse 
to  testify,  and  militia-men  to  muster. 

On  the  contrary,  we  hold  that  every  man  is  bound  to  do  his  ickoU 
dittif  to  the  government  which  protects  him,  in  every  situation  in 
which  he  may  be  ^accd  in  life.  Hence,  it  has  been  often  ruled, 
that  a  juror  has  no  ric^ht  to  challenge  himself ;  and  though  a  good 
cause  of  challenixo  subsists,  yet  if  neither  party  will  take  advan- 
tage of  it,  the  Court  cannot  reject  him.  Bukham  vs.  BUsant, 
Coxe  R,  220. 

Without  citing  other  cases  in  support  of' the  principle  under 
discussion,  tve  are  of  opinion,  in  the  language  of  the  tribunal 
last  referred  to,  that  the  scruples  of  a  juror,  whether  real  or  not, 
(for  into  their  genuineness  no  human  tribunal  can  easily  inquire,) 
amounting  to  a  pre-determination  to  condemn  or  acquit  a  pris- 
oner, disregarding  the  evidence  or  disregarding  the  law,  if  declared 
by  the  juror  or  otherwise  made  known,  form  a  legal  ground  of 
principal  challenge ;  and  if  either  side  thinks  fit  to  challenge  for 
that  reason,  the  cause  is  sufficient. 

And  this  conclusion  rests  upon  principle.  Does  a  juror  who 
cannot  conscientiously  convict  a  man  of  murder,  stand  indifferent 
as  he  stands  vnstcom  ?  is  he,  in  the  language  of  Lord  Coke,  liher 
liOTTW  ? — that  is,  not  only  free  from  all  bodily  bonds,  but  likewise 
from  all  mental  impediment  t  is  he  above  all  exception  !  will  he 
impartially  hear  and  examine,  and  acquit  the  innocent,  and  eanriet 
the  guihif  f  will  he  faithfully  carry  into  eflfect  the  true  objects  of  die 
trial  by  jury  ]  We  think  not. 
[2,]    Next,  as  to  the(  time  when  the  objectionB  were  made.    The 
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practice  in  England  and  in  this  State  is,  for  the  State  first  to  naake 
her  challenges.  Still,  we  maintain  that  the  Court  committed  no 
error  in  permitting  the  prosecuting  attorney  to  challenge  a  juror 
for  cause,  at  any  time  before  he  was  riworn. 

Ib  The  PeapU  vs.  Daman,  the  Court  held,  tl^at  if  it  was  made 
to  appear,  even  after  a  juror  was  sworn,  that  he  was  totally  inconx- 
petentby  reason  of  having  pre-judged  the  case,  that  it  was  not  too 
late  to  set  him  aside  and  call  another.  The  rule,  however,  as 
stated  by  Hawkins  and  other  standaixl  writers  on  cnminal  law,  is^ 
that  no  juror  can  be  challenged  by  either  side  without  consent, 
after  he  has  been  sworn,  unless  it  bo  for  some  cause  which  hap- 
pened since  he  was  sworn.  1  Coke  Inst,  hook  3,  di.  9 ;  2  Haw- 
kins'  PL  Cfo,  56&;  Ye!.v.  il.  24  ;  1  Chitty  Crim.  Law  545.  This 
last  author  maintains  that  the  proper  tiipe  for  challenging  is 
between  the  appearance  and  the  swearing  of  the  jurors,  ih.  And 
this  we  take  to  be  the  true  doctrine. 

In  Beav/iJiamp  vs.  The  State,  6  Black/.  R,  307,  one  of  the  excep- 
tions was,  that  the  State  was  allowed  peremptorily  to  challenge -a 
juror  after  he  was  accepted  by  the  prisoner ;  and  the  Supreme 
Court  affirmed  the  judgment,  laying  .down  the  rule,  that  "  either 
party  may  challenge  at  any  tim^  between  the  appearance  and 
swearing  of  the  jury:** 

To  the  same  effect  is  the  decision  in  Hooker  vs.  T7ie  State  of 
Ohio^  4  Ham.  R.  350.  The  Court  say,  "  For  these  reasons  the 
law  has  wisely  provided,  that  the  right  of  the  peremptory  chal- 
lenge ought  to  be  held  open  foi*  the  latest  possible  period,  to  wit, 
up  to  the  actual  swearing  of  the  jury"  ^ 

As  to  the  remaining  ground  of  error,  namely,  that  the  Court  [3.] 
propounded  to  one  of  the  jurors  a  question  not  authorized  by 
the  code,  for  the  purpose  of  ascertaining  the  nature  of  his  hias^ 
we  are  clear  that  this  practice  is  irregular.  The  law  allows  but 
two  questions  to  be  asked  the  juror  by  the  Court,  to  test  his  indif 
ference ;  if  either  be  answered  affirmatively ,  the  judgment  of 
law  is,  that  there  is  express  favourer  express  malice,  and  it  is  good 
cause  of  principal  challenge ;  if  both  answers  be  negative,  and 
either  side  would  show  cause  of  favour,  it  must  be  left  to  the  con- 
science and  discretion  of  triors,  to  find  him  favgurable  or  not. 

Inasmuch,  however,  as  the  juror  showed  himself  indifferent  [4.} 
between  the  State  and  the  defendant,  by  his  answer^  while  we 
repudiate  the  course  pursued,  we  cannot  reverse  the  judgment    u 
which  cteclared  him  competent  **  ^ 
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Darig  vs.  Hunter,  7  Ala,  R,  135,  is  a  precedent  in  point,  if 
indeed  authority  were  wanting  to  establish  so  plain  a  propoeition, 
that  a  bias  or  prejudice  against  crime  constitutes  no  cause  of 
challenge ;  if  it  did,  it  would  be  impossible  to  procure  a  jury  in 
any  case  whatever.  I  can  imagine  a  case  where  the  individaal 
would  be  so  identified  with  the  act,  (3iat  a  bias  against  the  paitio 
ular  transaction,  would  amount  to  a  prejudice  against  the  person 
of  the  party ;  but  here  the  idea  seems  to  be,  that  the  juror  bad  no 
more  repugnance  to  this  act  of  violetice,  than  to  all  others  of  m 
similar  nature;  in  other  words,  it  was  hostility  to  homicide  in 
general. 

Grod  forbid  that  I  should  withhold  from  a  prisoner,  situated  as 
this  unfortunate  man  is,  one  jot  or  tittle  of  his  legal  rights.  He 
id  entitled  to  the  whole  of  them,  to  the  last  hair's  breadth,  end  iU 
shcUl  hhve  them.  Courts  of  justice  as  well  as  jurers,^re  bound  to 
give  to  the  accused  even  the  benefit  of  their  doubts ;  in  this  pase 
we  have  none ;  and  as  the  appeal  can.  only  address  itself  to  oor 
feelings  as  men,  the  only  response  it  can  receive,  is  that  given  by 
Sir  Matthew  Hale  when  importuned  unseasonably  for  mercy,  **1 
must  have  mercy  on  the  country."  In  such  cases  we  are  but  the 
ministers  of  the  law — ^her  decrees  constitute  our  justice. 

Judgment  affirmed. 


No.  65.— Henry  H.  CtTMMiNO,  plaintiff  in  error,  vs,  Anw  Gum- 
ming, Joseph  Ware  and  others,  defendants  in  error. 

[1.]  A  mortgagee  cannot  enforce  Ills  mortgage  against  the  property  of  a  ■ubecqmiif 
purtbaaer,  aa  long  aa  there  is  other  property  of  the  mortgagor  ramaioiiig,  a 
to  satisfy  the  mortgage  debt.    He  can  resort  to  the  property  aold  ooly  for  y 
remains  unpaid  of  his  claim  afler  the  other  mortgage  estate  is  exhausted. 

[2.]  There  is  no  contribution  between  purchasers  «(/%  marratUijf  upon  ^riMvi  c 

tion,  in  succession  at  different  times,  of  different  parts  of  the  estate  ofm  morliKtgar. 

[3.]  The  proper  test  to  determine  the  character  of  an  burtmmeflt,  whetbor  nniiiici 
tary  or  not,  is,  does  (he  legal  ettaie  im  Ike  jrrnjrrrfj  rMrh  it  fkr  n(ff§ti  ^  tktpi 
9iti4m, pa*»  hy  it? 

[4.]  Instruments  purporting  to  be  de^de,  using  words  of  eoiireyvioe  i»  /iniirfi, 
fouiid«d  <m  a  good  t^^\^ih«arraiiC(Mf  the  tillt,  aetltd  ud  rfritfwciurf  ia  lis 
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preaeQce  of  two  witnesses  one  of  whom  is  ajn^tiee  <tf  Ihe  Inferior' eomrit  con- 
veying ahtolulely  to  trusiees,  Ist,  for  the  use  of  the  gradtor  during  her  life,  and 
2d,  for  the'uM  of  certain-  relations  in  remainder,  are  deedi^  and  no<  teHlamentmj 


Id  Eqaitj.  Tried  upon  bill  and  answerB.  Befdre  Jud^  Mtm- 
IWBT^ES.    Richmond  Superior  Court.    June  Tersii  1847^ 

.  Ann  Cumnfng'  instituted  her  bill  for  fonedosilre  againtft  Qeorg« 
L.  Twiggs  and  John  P.  Eve,  execntors.of  Grace  Rew«ll,  do* 
eeased,'  and  Henry  H.  Cumming  and  Joseph  Ware,  as  trustees. 

The  bill  charged  the  following  facts.  That  on  the  Isl  July, 
1833,. said  Grace  Rowell  Executed  a'isortgage  of  certain  lands 
and  slaves  to  Tkqmas  Cumming,  to  secure  the  payment  of  a  cer- 
tain promissory  note;  that  on  the  23d, September,  183^,  she  made 
a  oonTeyance  of  part  of  thd  mortgaged  property  to  said  Henry 
H.  Camming,  subject  to  the  trusts  in  the  deed  of  conyeyanee 
Mentioned;  -and  that  on  -the  29th  of  the  same  month,  said  Grace 
'  Bosrell  conveyed  by  deed  another  part  ^  the  mortgaged  property 
to  Joseph  Ware,  subject  to  the  trusts  in  said  last  deed  mentioned. 
Tfiese  deeds  purported  to  be  &unded  upon  love  and  natural  affec- 
tion for  the  respective  cetiuis  que  trust  of  Camming  and  Ware^  as 
well  as  upon  the  sum  of  ten  dollars,  and  wairanted  the  tiHB  against 
all  persons  claiming  uAder  the  said  Grace  RowelL 

The  bill  further  charged,  that  the  note  and  mortgage  had  bee« 
duly  transferred  to  said  Ann  Cumming,  and  that  a  considerable 
sum  both  of  principal  and  interest  still  remained  due;  that  said 
Grrace  Rowell  died  testate,  and  that  aaid  George  L.  Twiggs  and 
Paul  F,  Eve  were  her  acting  executors. 

The  bill  further  alleged,  that  the  portion  of  the  n^ortgaged 
property  not  conveyed  by  said  Grac^,  was  insufficient  to  discharge 
the  mortgage  debt,  and  concluded  with  a  prayer  for  the  foreclo- 
sure of  the  mortgage  and  a  decree  for  the  sale  of  so  much  of  tha 
mortgaged  property  conveyed  to  Cumming  and  Ware  respectively^ 
in  trust,  with  that  in  the  hands  of  the  exebutors,  %i  might  be 
sufficient  to  pay  the  debt  still  due. 

Henry  H.  Cumming  aiiswered,  admitting  the  material  facts 
alleged  in  the  bill,  but  insisting  that  no  part  of  the  property  con- 
veyed to  him  as' trustee  as  aforesaid,  by  said  Grace  Rowell,  ought 
in  law  or  equity  to  be  subjected-  to. the  payment  of  said  mortgage 
debCy  iintil  the  whole  of  the  property  included  in  said  mortgage, 
and  jrhich  remuned  in  the  hands  of  juud  Gra«%  Va^iv^  a 
VOL, m.  -  59 
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afler  ^he  execution  of  the  deed  to  ^im,  and  wbicb  wa^  then  undis- 
posed of  by  her,  should  bare  been  exhausted  by  s^cb  payment; 
and  that  the  complainant  in  the  bill  ought  to  be  decreed  to  proceed, 
first,  against  the  property  in  the  hands  of  said  Ware,  contained  in 
hie  said  deed  of  the  29tk  of  Sej^tember,  183^,  for'  the  sfttisfiictioD 
of  her  mortgage  debt.  . 

The  sai4  Joseph  Ware  likewise  answered  the  bill,  admitting 
all  the  material  facts  alleged,  but  insisting  that  the  instruiBCDts 
uqder  Which  both  himself  and  said  Henry  H.  Gumming  claimed 
to  bav^  portions  of  s^id  mortgaged  property  conveyed  to  then 
respectively  in  trust'as  aforesaid,  by  the  said  Grace  Ro#el],  were 
testamentary  in  their  character,  and  if  not,  were  volontary  con* 
yeyances;  and  thai  whatever  rights  their  respe^tire  cettuu  que  ttmt 
derived  from  them,  those  rights  all  aocroed  at  the  same  time,  \m 
wit,  on  the  death  of  Grace  Rowell,  and  had  no  reference  to  th^ 
dates  and  times  of  the  execntiota  of  said' respective  iastrumeDtsi 
and  prayed  that  said  Henry  H.  Cdmraiag  and  himself,  ftiigbt  be 
decreed  to  contribute  ratably,  according  to  the  vahie  of  the  prep* 
erty  held  by  them,,  to  the  pdyment  of  said  mortgage  debt.' 

Tbe  cause  was  submitted  to  the  jury  u^on  the  bill  and  answers; 
whereupon  the  presiding  judge  instructed  the  jury,  that  by  the 
deeds  of '&e  9dd  and  29th  of  Septerobef.  1835,  Grace  Rowell 
conveyed  to  Gumming  and  Ware,  absolute^les  to  the  property 
conveyed,  vesting  in  them  inmiediately ;  and  that  after  the  execu- 
tion and  delivery  of  said  deeds  she  had  no  power  by  any  act  of 
tier's,  to  affect  in  the  slightest  manner  the  titles  to  said  property, 
beyond  the  life  estate  reserved  ;  that  her  whole  relation  to  the 
property  was  thereby  changed,  and  that  afler  the  execution  and 
delivery  of  said  deeds,  she  had  but  a  life  estate  in  the  property 
conveyed,  whereas  before,  she  had  the  absolute  estate  therein ; 
but  that  notwithstanding  the  deeds  to  Gumming  and  Ware  were 
of  different  dates,  and  their  respective  titles  to  the  property  thereby 
conveyed  accrued  at  different  times,  they  should  beheld  in  equity 
to  contribote  ratably  to  the  payment  of  the  lyortgage  debt,  in 
proportion  to  the  present  value  of  the  jwoperty  held  by  them 
respectively  under  said  deeds;  and  that  said  Grace  Rowell,  by 
said  deeds,  co^ve^ed  nothing  more  than  her  equity  of  i^emptioe 
in  the  property  embraced  in  each,  subject  to  the  reservation  of 
her  life  estate.     Deci-ee  accordingly. 

To  which  charge  of  the  Court  below,  Heifry  K.  Cn 
•xeepted,  and  ajBs\gtie&  f^yt  trror : 
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1«  Tbdt  tha  presiding  judg#  charged-  t6e  jury,  that  ^  notmth- 
•t|»ding  the  deeds  to  tBis  pkhitiff  in  error,  and  .t)ie  defendant  in 
error  Joseph  Ware,  were  of  different  dat^a,  and  their  reapective 
titles  to  the  property  thereby  con^^eyed  Acomed  at  different  tiosesy 
they  should  be  held' in  equity  to  contribute  ratably  to  the  payment 
of  the  mortgage  debt,"  and  the  jury  returned  a  verdict  ift  ooa* 
fbnnity  iVith  said  charge ;  whereas  this  plaintiff  in  error  says  that 
he  ought  not  to  he  held  in  equity  to  cpntribute  any  thing  to  ihe 
payment  of  said  debt,  nor  should  the  propeity  conveyed  to  him 
1^  subjected  to  the  payment  of  the  same,  until  tha  property  con- 
Teyed  tQ  said  defeadaat,  Joseph  Ware,  shall  have  b^n  exhausted 
in  auch  payment 

2.  That  the  presiding  judge '  aforesaid,  charged  the  jury^  that 
auch  contribution  should  be  made  i-atably  in  p4v>portion  to  the 
present  value  of  the  property  held  by  each,  und  the  jury  found 
aecofdingly ;  whereas  this  plaintiff  says,  that  the  contribution,  if  ^ny 
be  decreed,  should  be  ratably  ii)  proportion  to  the  value  of  thu 
jhroperty  held  by  ei|ch  at  the  tim^  of  the  several  conveyance 

Wm.  Law  andC«  J.  Jenkins,  fisr  the  plaintiff  in  erron 

-    ^  F.  H.  .Cone,  for  the  defendants  m  erros.     ^  >«     , 

Mr.  Jenkinst  subnaitted  and  oOmmested  pn  the  following  authop* 
ities: 

Ctmrad  vs.  Hturumtf  3  Leig;h  439  ;•  GiltvB.  Lymi^  1  Jdhnu  €1L 
R.  447;.  Clow^  vs.  DichiMiM,  6  id.  235,  841,  242;  ^a  SergL  9f 
Bmvde  45(^;  ,SUme!/  vs.  SkuUz,  1  HiU  €k.  U.  (S.  C.J  500 ;  Junmi 
m.'HMbb(Wd,  1  Paigt  Ch.  R.  2?8;  Gimvern€ttr  vs.  LynAi  2id» 
MO;  Guian  vs.  Knapp,  6  u2.  35 ;  1  lunmx  Dig.  29& 

\  Mr.  Ck>NE,  for  the  defendants'  in  ercar,  insisted, 
.  1.  That  wlieo  property  ik  inortgaged,  and  the  tnofCgagor  subse- 
quently conveys  for  valuable  consideration  to  different  purchaseia 
•t  different  times,  tha  purchasers  must  all  contribute  lo  the  pay- 
aaat  of;  tha  mortgage  eDcumbranae  rfitably,  «iccofd»Bff  to  the 
value  of  their  raspactive  poidiasas.  2  C^he  R:(new  «f.)^0|'  8iit 
WiUmm  Ekfbtret  case\  Viiu  Ahr.tiOe  "^  CkmttHmtim'* - ( A)  4,  6, 
i,%,\2\%&,21ilEpCiu.Abr.lltZ;  I  Sisry  Eq.Junip.m!9.4,n^ 
478^  4M,  484;  »  id.  1283;  2  Tmck.  Ctm.  4tf,  61 ;  2  Ramk  JL 
7Mkm.tL965^  Amemm  Ltm Mtg^  A^ N^V^kk,  f. %llti, 
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4  Monroe  72.  76;  3  J.  J.  Mtirih.  R.  44 ;  1  Lifde  R^  317 ;  3  Sietrart 
iS.  248 ;  1  MaddockR.  233 ;  2  ^^A;.  R.  448;  8  V^y  A.  391 ;  1  Lhyd 
if  Govld  i2. 252;  «  Yoifl*^  ^  Coll  R.  377 ;  1  wi  401 ;  Hohart  JR.  45. 
2.  Tbat  in  the  case  of  voYiinteera,  the  foregoing  doctrine  appltes 
with  increcsed  force,  1  Ritnd.  R.  322 ;  1  HOI  Ck.  R,  fS.  C.J 
260;  2trf.  210,  2113. 

Mr.  Law,  in  concluaidn,  for^e  pkintiff  ift  error. 

The  counsel  for  defendenta  in  error  insists,  that  the  rule  which 
requires  contrihution  between  succeteive  purchasers  at  differenC 
times  of  an  encumbered  estate^  is  firmly  established  in  Eng^d. 
AVe  contest  (his  proposition. 

The  cas^  in  Broke  Air.  Suit.  PI.  12, 13,  was  decided  in  the  reign 
of  Edward  III.,  and  under  the  influence  of  the  feudal  policy,. rir: 
to  preserre  the  number  of  the  terretenants,  and  their  capacity  to 
respond  to  the  feudal  services  incident  to  the  lands.  This  case  is 
the  only  direct  authority  fVom  the  English  books  adduced. 

Sir  William  Harbeit's  case,  (3  Coke^  R.  12,J  when  carefully 
examined,  does  not  support  the  rule.  That  case  announces  various 
principles  of  equity ;  and,  by  way  of  illustration  of  the  right  of 
one  heir  td  have  contribution  from  another  heir,  uses  the  expres-  ' 
sion,  "  as  one  purchaser  shall  have  contribution  against  another,  so 
shall  one  heir  against  another.^  But  as  heirs  take  at  the  same 
time,/ the  analogy  is  perfected  only  by  the  supposed  case  of  par^ 
ehasers  who  took  at  the  same  time.  There  is  no  direct  adjudication 
on  the  point  at  bar  in  lliiscase ;  the  pobit  did  not  exist  in  the  esse. 
These  eariier  decisions  of  the  English  courts  were  at  law,  and 
with  direct  reference  to  Acts  of  Parliament  with  which  we  have 
nothing  to  do. 

The  later  chancery  cases  establish  a  different  rule.  See  1  Ver. 
R.  347  ;  2  Srh.  Sf  Lrfl  R.  315 ;  Hartley  vs.  aFUAerty.  Lloyd  4- 
Gamld  R,  £16 ;  AveraU  vs.  Wade,  ik.  252 ;  10  Eng.  CJL  A  cmd. 
498. 

The  doctrine  stated  in  2  Story  Eq.  Juri9.,mec.  1833,  m  4tked.,n 
sot  sustained  by  the  authorities  there  cited  for  ita  support,  as  will 
*  appear  by  an  exafnination  of  the  remaining  cases.  ,- 

The  rule  established  in  America  charges  the  land  ia  tbs  hands 
oi  purcbaaera  in  the  \uvet«Q  order  of  the  purchases ;  and  dhsn* 
odilor  Kent,  in  Cloiset  ^%.  Dicktnsoa,  ^^v(^g(x\M^Ttfi(fi!itn  Sis  Wil* 
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the  American  rule,  see  1  -Johns.  Ch,  R.  447;  5  id.  235;  10  Serg. 
V  Rdwle  453 )  1  HUl  8.  C.  R.  500;  1  Paige  R.  228 ;  2  id.  300 ;  8 
Faige  R.  182.  277  ;  9  id.  173 ;  11  Ohio  R.  444. 

The  rule  contended  for  by  the  defendants  in  error/  supposes  that 
purchasers  st  different  times  stand  in  equali  jure,  and  that  equality 
IB  equity,  '  * 

But  i^  it  true  that  their  equities  are  equal  t  We  think  not, 
•  1.  It  is  conceded  that  there  is  net  equality  between  the  grantor 
and  hit  grantee.  Can  a  subsequent  grantee  acquire  rights  which 
his  grantor  had  not  ?  does  he  not  take,  subject  to  all  the  equities 
existing  between  hts  grantor  and  prior  grantee  1  But  the  land  of 
the  first  grantee  had  been  exonerated  by  the  remaining  land  in 
the  hands  of  his  grantor;  haw,  then,  shall  the  subsequent  alteha« 
tion  raise  different  equities,  and  recharge  the  land  that  had  been 
exonerated  ! 

2.  The  first  grantee  purchases  upon  the  security  which  the 
remaining  land  affords  him.  He  has,  to  that  extent,  what  is  equilr* 
iJent  to  a  release  from  the  mortgagee  or  incumbrancer ;  because 
equity  will  compel  the  latter  to  go  ficst  upon  the  unsold  land.  Can 
the  second  purchaser,  who  unites  with  the  grantor  to  deprive  him 
ef  that  security,  be  considered  in  equal  equity  with  him  %  So  far 
from  \tf  some  of  the  authorities  denounce  it  as  a  fraud  en  the  first 
purchaser. 

3.  The  subsequent  purchaser  is  aware  of  the  conditiojn  of  .th^ 
kind  he  buys  ;  he  takes  it  with  hie  eyes  open.  Upon  what  prin- 
ciple can  he  be  said  to  stand  on  an  equality  with  the  first  f 

4.  Shall  the  fact  that  his  act,  combined  with  the  grantor's,  has 
defeated  the  rights  of  the  first  purchaser,  or  shall  a  principle  which 
defeats  all  certainty  in  the  righu  and  title  of  property,  find  their 
apology  in  this  strange  notion  of  equality  ? 

But  even  if  the  equities  of  these  parties  were  equal,  the  well 
established  maxim,  ^t  prior  est  in  temp&re,  potior  eH  in  jmre,  enti- 
tles the  first  purchaser  to  a  preference,  and  to  exemption  from 
eoBtribution/    We  rest  upon  .this  principle. 

•  We  will  now  consider  the  American  authorities  adduced  by  the 
defendants  in  error ;  and  we  maintain  that  there  is  not  one  of  them 
which  militates  against  the  rule  for  which  we  have  been  contend- 
.iiig.  We  will  take  them  up  $eriaiim,  and  eodearour  to  explain 
HieiiL 
f    (Here  die  counsel  reviewed  and  examined  tile  cases.) 

'  ttym  hm%  svcoeeded  ts  to  the  ^Mstim  wfam  twMMKlL  \ 
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purchasers  for  value,  then  the  inquiry  is,  cad  the  case  at  bar— 
a  case  as  between  beneficiaries  or  yolunteers-^be  dictinguished  % 
What  is  the  rule  ?  The  first  purchaser  shall  be  preferred  because 
ts  between  him  and  the  grantor  there  is  no  equalitj  ;  the  grantee 
sits  as  much  iu  the  seat  of  his  gr«^ntor,  as  the  heir  doc^  in  that  of 
the  ancestor,  and  the  act  of  the  grantor  and  subsequent  grantee, 
shall  not  throw  back  a*  burden  on  the  first  grantee  from  which  he 
had  been  discharged.  Does  not  the  reason  apply  in  all  its  force  to 
the  case  at  bar  ?  After  the  deed  was  executed  to  the  plaintiffs  in 
error,  was  not  the  remaining  property  in  the  l^aods  of  Mrs.  Rowell 
fir^  liable  to  discharge  the  incumbrance  1  Is  not  this  instrument 
a  deed  1  It  has  the  form  of  a  deed,  and  may  have  the  effect  and 
operation  of  a  deed  ;  if  so,  it  is  not  testamentary — that  is  the  tesi 
of  the  rule.  The  i^eser^'ation  of  a  lifu  estate  to  the  grantor  proves 
it  a  deed  ;  the  legal  estate  was  by  this  instrument  conveyed  abso- 
lutely to  the  trustee — the  possession  and  enjoyment  by  the  present 
ceituis  que  trust,  to  take  effect  after  the  determination  of  the  life 
interest  reserved,  to  Mrs.  R.  Vested  rights,  and  absolute  interests, 
irrevocable  by  the  grantor,  passed  by  this  instrument.  It  contaios, 
too,  a  covenant  of  warranty ;  shall  the  grantor  be  permitted  by  a 
subsequent  sale,  to  annul  and  invalidate  that  covenant  I  We 
apprehend  that  this  is  a  strong  and  decisive  feature  in  this  case.  In 
the  construction  of  written  instruments,  the  intention  must  be 
gathered  from  the  instrument  and  not  from  extraneous  evidence  or 
conjectural  hypothesis.  I(  was  not  the  mere  equity  of  redempiioa 
which  this  deed  transfen*ed ;  it  has  been  decided  by  this  Court,  that 
a  mortgage  in  Georgia  is  but  a  security  for  the  debt,  the  legal  title 
remaining  in  the  rooitgagor.  1  Kelly  R.  193.  The  rule  of  the 
interference  of  a  court  of  equity  as  between  volunteers,  seems  to 
us  to  have  been  misconceived  by  the  argument  for  the  defendants  in 
error.  Wo  understand  it  to  be,  |hat  where  the  conveyance  has 
passed,  and  aii  absolute  interest  vested,  a  court  of  equity  will 
enforce  the  equitable  interests,  protect  the  rights  under,  and  give 
effect  and  performance  to  instruments,  although  the  copsideration 
has  been  purely  voluntary.  6  Vesey  Jr.  jK.  6^  ;  1  Jakus.  CL  R. 
336»  337.. 

It  is  expressly  said  in  Sir  William  Harbert's  case,  that  the  coi- 

sideralion  for  the  purchase  in  these  cases,  is  immaterial  to  the 

question ;  and  Chancellor  Kent,  in  Clowes  vs.  Diekemmm^  citeatbis 

principle  in  that  case  vi\x!houX  o\4c^*^\^xu   \\.  *^\xHft.that  aoBie  of 

the  reaaoBS  in  favov  oE  tk^e  tuW  to  ^Y&^'m^  ^WiM^w|^^ 
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Strongly  in  the  case  of  purchasets  for  value;  bat  there  is  quite 
enough  to  establish  the  same  rule,  although  thev  ct>nveyance  be 
voluntary.  No  adjudicated  case  has  keen  adduced  in  sappott  of 
a  distinction.    . 

By  the  Ccmrt<^Jinmfwm,  J^  delivering  the  opinion. 

This  cause  came  on  for  a  hearing  before  Judge  Meriwether,  in 
Richmond  SOperior  Court,  from  which  it  appeared,  that  on  the 
first  day  of  July,  1833,  Gra<^  Rowell  gave  to  Thomas  Gumming 
a  mortgage  on  certain  lands  and  sl^aves,  to  secure  the  payment  of 
a  promissory  note  for  nine  thousatid  dollars,  due  the  first  day 
of  July,  1836,  with  interest  payable  thereon  annually.  That 
on  the  23d  qf  September,  1835,  said  Grace  Rowell  madti  a  con* 
Teyance  of  part  of  the  mortgaged  property  to  Henry  H.  .Gum- 
ming, subject  to  the  triflBls  in  the  deed  of  conveyance  mentioned, 
the  deed  purporting  to  be  founded  uponr  love  and  natural  affection 
ite  well  fs  the  sum  of  ten  dollars,  and  ct>ntaining  a  clause  of 
warranty  of  the  title  against  all  persons  claiming  Under  the  said 
Cktice.  That  on  the  29th  of  the  same  mouth,  said  Grace  con- 
veyed by  a  similar  instrument,  anc^ther  part  of  the  mortgageid 
property  to  Joseph  Ware,  subject  tt>  the  trusts  in  this  last  deed 
mentioned.  That  said  note  and  mortgage  have  been  duly  trans- 
•  ierred  to  complainant^  and  there  is  yet  a  considerable  amount  of 
prindpa]  and  interest  due  thefeon^  That^aid  Grace  Rowell  has 
died  testate,  and  that  George  L.  Twiggs  and  John  P.  Eve,  are 
her  acting  executors.  The  bill  seeks  for  a  foreclosure '  of  said 
mortgage,  and  a  decree  for  the  sal<)  of  so  much  of  said  property 
mortgaged  as  may  be  sufficient  to  pay  the  balance  of  the  debt  yet 
due;  the  estate  of  said  Grace  in  the'  hands  of  said  executors  not 
being  sufficient  for  that  purpose. 

The  defendant,  Henry  H.  Gumming  in  hie  answer,  admitting 
the  material  facts  contained  in  s^d  bill,  insisted,  that  Qo  part  of 
tiie  property  conveyed  to  him  as  trustee  as  aforesaid,  by  Grace 
Howell,  ought  in  law  or  equity  to  be  subjected  to  the  payment  of 
■aid  mortgage  debt,  until  the  whole  of  the  property  included  in 
said  moitgage,  and  remaining  in  the  hands  of  the  said  Grace 
Rowell  at  and  after  the  execution  of  tlie  deed  to  the  defendant, 
and  then  undisposed  of  by  her,  should  have  been  exhausted  by 
tadi  payment,  and 'that  the  complainant  should  be  decreed  to 
proecad  ftrat  against  tba  propartgr  in  tka  handaoC  Jm^'V^smi^ 
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contained  in  his  deed  of  the  29th  of  September,  1835,  fpr  tho 
•atisfaction  of  said  debt. 

The  defendant,  Josegh  Ware,  likewise  admitting  all  the  male* 
rial  facts,  insisted  that  the  instruments  in  writing  un^r  whick 
both  he  and  the  defendant  Gumming,  claimed  to  have  property 
conveyed  to  them  by  Grace  Rowell,  were  testamentary  in  their 
character,  and  if  not,  were  voluntary  conveyances,  and  that  what-' 
ever  rights  the  several  cahUt  que  trutt  derired  from  them,  those 
rights  all  accrued  at  the  same  time,  to  wit,  at  die  decease  of  the 
said  Grace  Rowell,  and  had  no  inference  whatever  to  the  dates 
and  times  of  the  execution .  of  said  respective  instruments ;  and 
prayed  that  Henry  H.  Gumming  and  himself  be  decreed  to  con* 
tribute  ratably,  according  to  the  value  of  the  property  held,  by 
them,  to  the  payment  of  pomplaidant's  demand; 

The  cause  being  before  the  jury,  the  presiding  judge  ioatructefl 
them,  that  by  the  deeds  of  the  23d  and  29th  (^  September,  Grace 
Rowell  conveyed  to  Gumming  and  Ware,  absolute  titles'  to  the 
propeiiy  therein  mentioned,  veHing  immediately^  u^d  that  opoa 
the  execution  and  delivery  of  said,  deeds,  she  had  no  power  by 
any  act  o(  her's,  to  afiect  in  the  slightest  manner  the  titles  to  said 
property,  beyond  the  life  estate  which  she  reserved  to  herself; 
that  ber  whole  relation  to  the^property  was  changed ;  that  before, 
she  had  an  absolute  fee,  whereas  now,  she  held  only  an  estate  for 
life.  That  notwithstanding  the  deeds  to  Gumming  and  Ware 
were  of  different  dates,  and  their  titles  accrued  at  different  times, 
they  shouid  be  held  in  equity  to  contribute  ratably  to  the  paymeot 
of  complainant's  debt,  in  proportion  to  the  present  value  of  the 
property  held  by  them  respectively  under  said  deeds,  and  that  the 
said  Grace  Rowell,. by  said  deeds,  conveyed  nothing  more  than  the 
equity  of  redemption  in  the  property  embraced  in  each,  subject  to 
the  reservation  of  her  life  estate. 

A  verdict  was  rendered  by  the  jury  corresponding  ta  said  charge, 
Whereupon  the  defendant,  Henry  H.  Gumming,  excepted  to  the 
judgment  and  charge  of  the  Gourt,  1st,  because  he  is  not  liable  in 
equity  to  such  contribution,  and  2nd,  because  such  contribution,  if 
made  at  all,  should  not  be  made  in  proportion  to  the  value  of  the 
property  at  the  time  of  the  decree. 

[1.]  The  fii-st  point  to  be  settled  is,  whether  or  not  there  be  any 
fixed  and  well  defined  English  rule  upon  this  subject ;  for  if  it  be 
the  law  of  the  mother  country,  as  adopted  ia  this,  in  1776,  we  are 
bound  by  it  of  course,  whether  it  be  reasonable  er  otherwise* 
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Il  W9kS  well  remarked*  bowever,  by  Lord  Dennutn  in  iu8  jndg^ 
ment  in  tbe  House  of  Peers  in  Mr.  O'CoQnell'a  cam,  "  that  % 
lai^g^e  portion  of  that  legal  opinioD  which  hat  paased  cairent  for 
laWp  falls  yvithin  the  description  of  *  lair  taken  (or  granted ;'  and 
that  when  in  the  pnrsifit  of  truth  we  are  obliged  to  ipYealigato 
the  grounds  of  tbe  law,  it  is  plain  and  has  often  been  proved  by 
i»cent  experienca»  that  the  mere  statement  and  re-statemeni;  of  a 
doctrine,  the  mere  repetition  of  the  coMtUena  of  lawyers,  ^apntiC 
make  it  law,  unless  it  c^  be  traced  ^  some  competent  attthority, 
and  if  it  be  irreconcilable,  to  some  clear  legal  principle." 

It  is  conceded  that  where  t)iere  is  a  lien  upon  difieimc  parcels 
of  land  Tor  tbe  payment  of  the  same  ^debt,  and  some  of  those  land* 
still  b^k)ng  to  the  person  who  in  equity  i|nd  justice  owes  and 
ought  to  pay  the  debt,  and  other  parcels  of  the  land  have  ))een 
transferred  by  him  to  third  persons,  his  part  of  tbe  landi  as  between 
himself  and  them,  shall  be  primarily,  chargeable  with  the  debt. 
GiU  vs.  Lyon,  1  Jffhm.  Ck.  JL  447 ;.  Sio^ep  vs.  SiuUz,  I  IfiH  Ci. 
JB.  600;  Commercial  Bank  of  Erie  vs.  Wettam  IU$ervt  Btmk,  11 
OUo  C^immfomJ  R.  444;  HarOey  vs.  (/ Flaherty,  Llcyd  4*  Gmdi 
A  216;   Temp,  PL  19. 

No  one  seems  to  dispute  that  this  doctrine  is  altogether  equitable 
and  proper  as  te  the  original  owner;  but  if  he  has  sold  or  traos- 
iotred  diSerent  parcels .ef  land  at  different  times  to  diflTerent  per- 
aaos,  as  incumbrancers  oi  purchasers,  tbe  question  is,  how  am 
tli«y  to  be  charged  as  between  themselves]  Is  the  lien  to  be  borne 
ratably  between  them,  according  to  the  relative  value  of  their 
respective  estates]  or  in  the  reverse  order  oi  the  liens  of  the  trans- 
fers to  them  ]  that  b  to  say,  the  land  last  sold  to  be  first  charged 
to  its  full  value,  and  so  backward  until  the  debt  is  fully  paid. 

Jadg^  Stwj  seems  to  incline  strongly  to  tbe  former  opinioo, 
and  says  that  the  doctrine  baa  been  assejted  in  the  ancient  as  well 
as  the  modern  English  cases'  upon  the  subject  2  SUny  Eq»  Jur^ 
see.  1233.  And  tbe  able  editor  of  the  American  Law  Magazine^ 
declares,  that  tbe  following  rules  of  proportion  or  eaotributi^Mi,  as 
laid  down  in  the  Year*Book,  and  repjeated  in  Sir  Bdward  Ceka'i 
Reports,  are  now  firmly  established  in  Westminster  HaU^ 

'*  i.  That  the  feoffee  of  a  conusor,  or  person  vr ho  has  chained 
his  land  with  an  incumbrance,,  may  throw  the  whole  charge  upon 
the  conusor. 

**fL  That  the  fisoffees  may  claim  contribution  i^m  e^  othnr 
a..  60 
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towards  tlie  extinguishment  of  such  a  charge  without  regard  to 
the  thne  of  their  respective  purchases;  and 

•*3.  That  the  heir  of  the  conusor,  stands  in  this -nespect,  in  the 
place  of  his  ancestor,  being  liable  to  all  his  disabilities,  and  entitled 
to  claim  no  benefit  which  the  ancestor  could  not  have  demeoded.'* 
3  Amer.  Law  Mag.  Tl. 

r  would  remark,  that  the  only  cases  cited,  are  from  Bi^ke^ 
Abridgment  and  Sir  Wm.  Harben's  case,  3  Reports,  13  a. ;  and 
fufther,  that  I  have  cai*ef\illy  and  laboriously  examined  the  author- 
ities referred  to  in  support  of  this  doctrine,  said  to  be  rooted  and 
grounded  in  the  English  law,  and  I  must  say,  with  the  most  per- 
fect distrust  of  my  own  opinion  when  weighed  in  the  balances 
against  such  fearful  odds,  that  I  do  not  find  the  doctrine  to  fixed  in 
England  as  to  make  it  necessarily  the  law  of  this  Court.  Indeed, 
the  coratnents  of  the  learned  writer  last  quoted,  show  conehishrelyy 
that  to  adhere  to  the  precedents  from  Broke  and  Coke,  would  be 
to  det  up  *'  a  misconception  of  the  law,  in  destruction  of  the  law." 
Moreover,  a  rule  justified  perhaps  by  the  fisudal  policy  in  which  it 
originated,  wonld  be  wholly  ina|^plicab)e  to  the  commercial  spirk 
of  the  present  age. 

The  case  of  Hamilton  vs.  Rot/id,  2  Schoaiet  ifLtfn^,  815,  teaches, 
undoubtedly,  a  contrary  doctrine.  It  is  true  this  is  an  Irisk  case, 
but  if  the  decisions  of  Lord  Redesdale  (Mr.  Milford)  are  not  evi* 
dence  of  what  thb  law  is  in  Britain,  what  judges'  aief  In  this 
case  the  principle  is  distinctly  laid  down,  that  the  second  purcha- 
ser takes  subject  to  all  the  equities  to  which  the  venddr  was  liable, 
and  the  docti-ine  as  to  the  exoneration  of  one  estate  by  another,  is 
certainly  carried  very  far. 

So  also  m  AveraU  vs.  Wade,  1  McHloy  6G7 ;  lAoyd  ^  GmUd  R. 
252,  where  a  party  seised  of  several  estates  and  indelited  by 
judgment,  settles  one  of  the  estates  with  a  covenant  against  incum* 
brances,  and  subsequently  acknowledges  other  judgments,  it  was 
held  that  the  prior  judgment  should  be  thrown  altogether  on  the 
unsettled  estates,  and  that  the  subsequent  judgment  creditors  had 
no  right  to  make  the  settled  estate  contribute. 

While  this  question  then  cannot  be  said  to  be  rfv  Mfoefa,  we  may 
well  conclude  that  it  is  res  rum  aetjudicatm,  and  that  the  Courts  in 
this  Stale  are  free  to  follow  either  of  the  rules,  nntramelled  by 
authority. 

ChanceHoh  Kent  maintains,  that  as  betW%*en  aevelml  pnrcbasers 
Lin  succession,  at  dV^evQwl Umes^  there  is  no  equality,  and  coote- 
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queatly  bo  conuibutioii ;  thug,  for  iiistaQC€,  if  thera  be  a  'jodgnent 
•gaiMt  a  person  owning  at  the  time  three  aeves  of  land,  and  he 
■eUs  one  acre  to  A,  the  two  remainiog  acnoe  are  first  chargeable 
in  equity  with  the  payment,  of  the  judgment  debt»  and  that  too 
whether  the  lands  be  in  the  hands  of  the  debter  himself  or  of  hk 
keirs.  If  he  sells  another  aci«  to  B,  the  remaining  acre  ia  then 
ohargeable  in  the  first  inatanoe  with  the  debt  as  against  B;  as  well 
as  A,  and  if  it  should  prove  insofficieut,  then  the  aere  sold  to  B 
ought  to  supply  the  deficiency,  in  preferenoe  to  the  aore  sold  to  A, 
because  when  B.  purchased,  he  took  the  land  chargeable  with  the 
4ebt  in  the  hands  of  the  debtor,  in  prsfbreace  to  the  lands  already 
sold  to  A.    Qowu  y.  DMenmm,  5  Mkm.  Ch.  R.  234. 

Is  it  Mr.  Justice  Story  who  is  in  the  right,  and  Chancellor  Kent 
who  is  in  the  wrong  on  this  point  ?  or  is  it  Changellov  Kent  who 
'is  hi  the  right  and  Mr.  Justice  Story  who  is  in  the  wreng^  fiir  the 
difierence  between  the  two  is  so  essential  that  &si^  eanmot»  we 
apprehend,  be  in  the  righu 

To  ny  mind,  the  proposition  as  enimciated  and  illustrQted  hgr 
the  chancellor,  is  unanswerable,  namely,  that  it  cannot  be  ki  the 
power  of  the  debtor,  by  the  act  of  assigning  or  selling  his  remaua* 
kig  land,  to  ^(>w  the  burden  of  the  judgment,  er  a  ratable  pait 
cf  it,  back  upon  the  first  purchaser. 

This  leading  case,  and  the  satisfaetory  xeasaoing  upon  which  it 
is.  feonded*  is  destined  to  exert  a  coDtroUkig  itiftuence  over  the 
eonrts  of  this  country.  In  New  York,  the  pciociple  thus  prs*^ 
claimed,  has  been  steadily  and  constantly  f  ct^  on,  widMul  e^rer 
having  been  doubted  or  modified,*  much  less^  orerrufed,  via.,  thst 
where  there  is  a  lien  upon  difierent  parcels  of  land  ftr  the  payment  * 
of  Iba  same  debt,  and  some  of  these  lands  still  belong  le  the  per» 
son  who  in  equity  and  juptice  ought  to  pay  such  deh^  and  a 
portion  has  been  transfenred  by  him  lo  other  penK»%^is  land  shall 
be  fiist  charged,  and  if  be  has  sold  the  sevefil  paseek  at  ^ifierent 
times,  they  are  to  be  charged  in  the  inverse  order  of  their  aliena^ 
tiiNiai  Jismst  va.  IhAbard,  1  JP^ge  R,  %2% ;  £fs«ssniiier  vs^  Lytuh^ 
2uI.3O0;  6mMVs»iGPM/>p,6«d.  35;  Shid  j%.  8fmhwi% iL  im\ 
PmUy  vs.  Pm«s,  t^.  277 ;  Sckr^ver  vs.  TeUer,  9  id.  173. 

In  Virginia,  up  to  1930,  their  courts  had  uniformly  held,  thai 
all  the  alienees  of  the  lands  of  a  debtor,  bound  by  a  judgment  or 
reoogaiaanoe,  no  mSl^er  in  what  order  the  alienatioos  were  made, 
at^  bound  to  bear  equally  the  burden  of  satisfying  the  lien  l^j 
» ntUti,  aocasduig  le  the  «ilm  ^  %a^ 
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•ny  beld  bj  each  ;  all  being  considered  as  m  rqmmh  jmn^  witboeC 
regard  to  the  priority  of  their  pnrcfaaaea.  Thweaif9  mdm'r  va. 
Jmet'  mdm*r,  \c^  1  Bamd.  R.  338;  Chmmkrr9myneM%.  Ttmpk,  2  id. 
400 ;  Bertriy  vs.  Brooke  ei  al.,  Same  tb;  PiekM  wimL^t  Leigh  R, 
443;  3  TWi^Cbm.  49 1,493. 

But  i«  Cmmid  ra.  Harriwtm,  3  LW^A.  ii.  632,  thk  prindpkt 
which  had  been  eouaidered  well  settMl,  underwent  the  lerinon 
of  the  CouTt  of  Appeala,  and  the  consequence  was  n  iwciaal  «£ 
their  previona  ad^dicationa,  upon  the  authority  cf  die  soreral  caisa 
**  to  powerAil  in  their  reasoning  and  so  Tory  ably  hsndled  **  by 
Chancellor  Kent,  eapecially  that  of  dawn  if  Diekemmm^  which 
seemed  to  hsTO  escaped  both  the  bar  and  the  bench,  no  leference 
iMnrkig  been  preriotfsly  made  to  then. 

Carr,  Justice,  in  delivering  the  opinion  of  the  Court  in  the  case 
of  Conrad,  thus  atrongly  puts  the  point :  **  Suppose  a  mm  hsd 
bought  a  thonsand  acres  of  land  at' the  price  of  $10,000 ;  tlAt  he 
had  mortgaged  it  for  the  purchase  money,  and  had  paid  nil  of  it  hnt 
•1,000»  and  another  wants  to  bny  a  hundred  acrea  of  his  land; 
in  making  his  contract,  it  will  not  weigh  a  feather  in  the  acale,  that 
the  whole  tract  is  still  bound  f>r  $1,000,  while.he  knows  thstnine 
handrsd  acres  still  remain  in  his  Yondor's  hands,  KaUe  for  this  bal- 
ance, befbro  the  hundred  acres  he  proposes  to  buy  ena  be  barged; 
he  would  without  hesitation  giro  the  full  ^rice  nnd  pay  the 
money,  satiaAed  that  the  lien  could  never  fpuch  him.  JBot  snppoaa 
^e  vendee  of  the  thonsand  acres  had  sold  to  different  pnrcfaasen 
nine  hundred  acres,  and  offered  the  last  hundred  to  another  with 
tiie  original  Ken  still  on  the  tract ;  assuredly  his  prospects  in  the 
purehaae  would  be  very  diff*erent ;  and  eommoii  prudence  wonM 
induce  him  to  pause  till  he  should  see  cleariy  how  the  incumbrance 
was  to  be  met  It  serras  plain,  therefore,  that  the  eucceaairs  pnt^ 
chasers  or  incumbrancers  do  not  stand  m  t^putK  jure,  and  that 
no  one  who  cornea  after  can  call  on  thoae  before  him  Ibr  eontriba- 
tion." 

It  is  a  little  ahigular  that  thia  eonrt,  as  did  Chancellor  Kent, 
oonsider  Sir  William  Harbert's  case,  which  is  invariably  lefeired 
to  as  the  comer-stone  of  the  contrary  doctrine,  as  inculcating  thess 
Terjr  principles  of  equity,  when  thoroughly  examined  and  well 
nnderatood. 

In  Nmiler  ts.  8tanfei^,  10  Serg,  if  Rawie  R.  450,  tlw  SapresM 
Court  of  Pennsylvania  c^uci^a  V\\\k  aY^T^kasc^ML  ika  daciaion  k 
Chmet  T%.  DtdUaten,  w^A  ^^^  VaVWa  %^«aM>«»%ia^ 
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One  Vanleer  was  seised  of  ceitain  lands  and  tenements ;  his  cred- 
itors obtained  a  judgment  against  him  for  a  large  amount; 
subsequent  to  the  rendition  thereof,  he  conveyed  a  portion  of  these 
lands  to  Nailer^  and  afterwards  another  poition  to  Stanley ;  the 
sherifl;  by  tirtue  of  an  alias  venditioni  exptmas,  issued  under  said 
judgment,  sold  the  tract  of  land  conveyed  to  Stanley^  which  dis- 
charged the  debt,  and  the  laAd  conveyed  to  Nailer  was  tliereby 
exonerated.  Stanley  thought  his  adtion  of  assumpsit  against 
Nailer  for  contribution. 

Duncan,  Justice.-^'*  This  is  not  a  case  of  contribution  ;  no  con- 
tributioR  lies  between  the  parties.  The  plaintiff  below  could 
neither  by  audita  querela,  scire  Jaci^,  or  biU  in  equity,  compel  a 
contribution.  Wiiy  should  the  second  purchaser  come  in  as  the 
firat  t  He  can  stand  in  no  better  situation  than  Vanleer.  He  took 
the  land  subject  to  all  the  incumbrances  agsrinrt  Vanleer;  he  was 
bound  to  look  to  the  state  in  which  P^^e^rand  in  which  Nailer  stood. 
How  then  did  they  stand  t  Excluding  this  property  sold  to  Nailer, 
there  was  land  enough  held  by  Vanleer  to  satisfy  this  judgment. 
In  principle.  Nailer  cannot  be  called  on  fof  contribution.  It  is  not 
consistent  with  justice  that  Stanley  should  put  Nailer  in  a  worsi^ 
ttate  than  he  stood  with  Vanleer;  or  that  Vanleer  could  con- 
vey to  Stanley  any  bettef  right  than  he  had  himself.**  See  also 
Corporation  vs.  WaJUact,  3  Ratde  H.  109 ;  Donley  va.  Hays^  17 
Serg.  if  Raide  R.  AW. 

This  doctrine  came  under  discussion  in  The  Commercial  Bank  of 
Lake  Erie  vs.  T^e  Western  Reserve  Bank  and  otkers,  11  Ohio  R. 
444,  and  after  the  most  elaborate  argument,  the  Supreme  Court 
f>f  that  State  held,  that  lands  lying  under  a' judgment  lien,  which 
have  been  sold  to  purchasers,  must  be  sold  to  satisfy  the  judgment, 
in  the  inverse  order  of  the  dates  of  the  purchases. 

By  the  Court,*^**  Where  debtors  sell  lands  subject  to  judgment 
Ken,  they  confer  an  equity  upon  the  purchaser,  %  exempt  what  he 
purchases  from  the  burden,  until  all  the  other  lands  subject  to  the 
lien  sbtlhbe  exhat|sted.  Subsequent  purchasers  acquire  the  santie 
equity  bat  tvbordinate  to  that  of  older  purchaaera,  becamsi posterior 
in  Hme.** 

In  P.  If  M.  Bank  vs.  Dundas  et  al,  tO  Ala.  JS.  668,  the  same 
principle  is  distinctly  recognised,  W^.  R.  Hallett  filed  a  bill  to 
forecloae  a  mortgage  on  a  tract  of  land,  executed  to  him  by  onp 
C^ggfttt.    «SubseqQ0nt  to  the  exectttioo  of  the  mortgagp^,  to  wi^jy 
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mortgaged  premises  to  oiie  P.  W.  Brown ;  and  on  the  9th  of 
April,  1836,  another  portion  to  BumB&  Brown  &  Edmonds;  and 
at  other  subsequent  dates,  other  portions,  though  to  other  persou. 
It  appeared  that  the  complainants  held  by  a  derivatiye  title,  under 
tlie  conveyance  from  Gaggam  to  Brown  of  16th  November,  1835; 
and  the  P.  &  M.  Bank  also  by  a  derivative  title  under  the  conveyance 
of  the  9th  April,  1836.  The  matter  beinig  referred  to  the  master, 
he  reported,  jhat  the  portion  of  the  mortgaged  property  not  em- 
braced in  any  of  the  deeds  aforesaid,  should  be  first  sold  to  satisfy^ 
mortgage,  and  that  the  property  embraced  in  the  other  deeds  should 
be  sold  in  the  inverse  order  of  the  sales,  viz  :  that  the  portion  of 
property  last  in  Gaggam's  possession  should  be  first  aold.  The 
master  subsequently  declares,  that  the  land  held  by  the  P.  &  M. 
Bank  should  be  last  sold ;  and  this  is  the  portion  of  the  report  whid 
is  alleged  to  be  erroneous. 

'*  In  our  opinion,"  says  Ormond,  Justice,  "  the  objection  bsre 
taken  is  valid.  The  leading  principle  of  the  decree  is,  that  where 
different  parcels  of  mortgaged  premises  have  been  sold  atdiffereat 
times  by  the  mortgagor  subject  to  the  mortgage,  the  aale  fi>r  the 
satisfaction  of  the  mortgage  is  to  be  made  in  the  in\'er8e  order  of 
the  alienations.  If,  in  this  case,  the  alienees  from  Gaggam  bad 
retained  the  land,  no  difficulty  whatevei^ could  hn^e  arisen,  om  the 
^ale  tcould  have  been  made  in  the  order  of  the  aUenalioni^  cemmmdmg 
with  the  last,  if  no  ot/ier  fact  existed  disturbing  the  operation  of  this 
equitable  principled' 

Several  cases  have  been  cited,  which  are  supposed  to  militate 
against  this  doctrine,  and  among  the  rest  three  fttun  Kentucky, 
namely:  Hughes  vs.  Graves,  ifc.  LiU.  R.  317  (1822) ;  MorrismCs 
admW  vs.  Beckworth,  4  Monroe  IL73  (1826) ;  and  Pasion  vs.  Ewhmk, 
3  /.  J.  Marshall  R.  42  (1829). 

The  first  of  these  precedents  is  undonbtedly  in  point ;  moit- 
gaged  slaves  wetm  sold  to  different  purchasers  at  different  times, 
and  the  court  held  that  while  all  the  property  was  liable  in  the 
hands  of  the  respective  purchasers  to  the  demand  of  the  mortga- 
gee, yet  as  between  the  purchasers  themselves,  e<)uity  would 
enforce  contribution  on  the  principles  of  equality.  It  is  wor- 
thy of  note,  that  this  case  was  decided  at  aa  early  period,  ahnost 
cotemporaneously  with  Clowes  and  Dichensomt  and  without  either 
argument  or  authotit^,  aa  ap^ars  from  the  report. 

In  MarriMOH  vs.  B€cktD«rth/\x.\»  «»«i^,  ^*  ^^^iiVmml  a  mcxtgnge  k 
made  to  bear  upon  paxcVLiaiexa  oi  d:^£at«cix  ^^wK^^^m^i^MiiiiseuQir 
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gor,  that  tbey  are  bound  to  contribute  in  propottion  to  the  value 
of  the  share  that  each  holds,  fixing  that  value  at  the  date  of  the ' 
mortgage;  but  the  bare  statement  of  the  facta  will  show  that  the 
question  of  c^ntributioh  did  not  and  could  not  arise  in  tlie  case, 
and  thajt  consequently  the  expression  relating  to  it  which  fell  from 
the  couit,  was  the  mere  suggestion  or  ohiter  dictum  of  Judge  Mills. 

John  and  Upton  Beckworth  exhibited  their  bill,  to  be  relieved 
against  two  judgments  at  law  of  five  hundred  dollars  each,  ob-* 
tairied  against  them  by  one  Churchill  on  two  notes,*  executed  by 
them  to  Hugh  Mon-ison.  The  injunction  was  dissolved  pending 
the  bill,  as  to* both  these  judgments,  and  was  reinstated  as  to  one 
of  them  by  two  of  the  judg^  of  the  Court  of  Appeals,  and  ou 
the  final  hearing  it  was  dissolved  as  to  that  also;  but  by  the  decree, 
Churchill  was  not  allowed  to  take  out  execution  until  he  entered 
into  bond  in  the  clerk's  office,  with  surety  approved  by  the  clerk, 
conditioned  to  refund  the  money,  iPthe  lot  for  which  the  notes 
were  given  was  ever  Ipst  or  taken  away  by  any  daim  superior  to 
that  sold  and  conveyed  by  Morrison  to  the  Beck  worths ;  and  to 
reverse  this  decree,  Churchill  sued  out  the  writ  of  error. 

Judge  Robertson,  in  delivering  the  opinion  of  the  court  in 
Poiton  vs.  Ewbank,  reiterates  the  rule,  th&t  all  who  purchase  fron 
&e  mortgagor,  should  be  compelled  to  contribute  to  the  extin- 
goiahiDent  of  the  debt  of  the  mortgagee,  in  proportion  to  the  value 
of  the  interest  which  each  holds  in  the  estate,  and  he  cites  Slei^ems 
vs.  CoaptTy  1  JohM.  Ch.  Jt,  430,  and  Morruon  vs.  Beckworth,  4 
Monroe  R. ;  but  the  judge  himself  declares,  that  the  principle  did 
Bot  apply  to  the  case  before  him. 

And  well  he  might.  One  Ritchie  purchased  from  CaUoway  cer* 
tafn  houses  and  lots  in  the  town  of  Winchester,  obtained  a  convey* 
ance  and  gave  to  him  his  bonds  for  the  consideration ;  one  of  these 
bonds  having  been  assigned  to  Ewbank,  he  obtained  a  judgment 
6n  it,  and  caused  a  Jieri  Jhcias  to  issue,  which  was  returned  '*  no 
property."  In  the)  meantime,  Ritchie  had  mortgaged  the  houses 
and  lots  ta  Poston,  who  had  proGut-ed  a  decree  for  foreclosing  the 
mortgage.  Before  the  sale  of,  the  property  under  the  dea-ee, 
Ewhank  filed  his  bill  against  Ritchie*s  i-epresentatives  and  Poston, 
asserting  an  equitable  lien^on  the  houses  and  lots,  and  praying  for 
a  sale  subjecting  the  property  to  his  judgment.  Poiton,  the  mort- 
gagee, proceeded  with  the  sale,  and  Duncan  and  Decreet  and  htm-  . 
self  bought  the  property,  eadi  buying  a  separate  portite  oC  iHk^ 
PmlmhiM  hk  a»wer  to  Etdnrnk't  bill,  aHeged  that  Dmomk^  Dm 
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and  himself  ai):reud  on. the  day  of  sale  to  buy  the  property,  and  to 
be  each  responsible  pro  rata  for  the  extinguishment  of  EiebomkU 
lien,  provided  it  should  be  enforced ;  and  be  therefore  made  hit 
answer  a  cross  bill  against  Dumran  and  Decreet^  and  asked  for  a 
decree  against  them  to  enforce  contribatioo,  according  to  their 
express  stipulation  to  that  effect. 

This  would  be  a  clear  case  lor  contribution  independently  of  the 
agreement,  the  parties  having  purchased  at  the  same  time,  separate 
portions  of  property  to  be  sure,  but  all  equally  subject  to  the 
equitable  lien  of  Ewhank, 

In  the  two  last  of  these  cases,  Sterau  4*  Copper  is  adduced  ia 
support  of  the  opinion  thrown  outVy  the  court;  bnt  that  case.ai 
well  as  the  previous  one  in  the  same  volume,  of  CkeeMthorm/gk  vt. 
AliHard,  p.  409,  relate  to  a  difierent  head  altogether  of  equity 
jurisprudence.  I'hey  treat  of  the  right  of  contribution  as  betweea 
a  mortgagee  or  judgment  creditor  who  releases  a  portion  of  the 
laiid  bound  by  his  incumbrance  from  its  lien,  aod  a  tubeeqaeot 
purchaser  or  incumbrancer,  of  the  part  not  released  ;  and  the  rule 
there  established  is,  that  the  mortgage  in  such  case  could  only  be 
levied  pro  rata^  as  the  mortgagee  could  not  be  permitted  by  his 
own  act,  wittingly  to  jeopaixlize  the  situation  of  one  of  the  gran- 
tees. Potkier  has,  in  his  Treatise  om  OUii^atioms,  clearly  elucidated 
this  doctrine  of  the  Ciril  law.  2  vol,  61,  62,  63,  64,  65.  It  resU 
upon  the  maxim,  qui  aentit  comrHodum,  sentire  dehet  et  onus. 

It  is  proper  to  state,  that  I  find  that  so  late  as  1842,  the  courts 
in  Kentucky  still  adhere  to  their  position.  In  Burk  and  others  vs. 
Chrismen  and  others,  3  B.  Monroe  R.  50,  the  court  say,  "that  each 
subsequent  purchaser  of  a  portion  of  the  land  subject  to  the 
express  lien  against  the  original  vendor,  took  it  eutn  aiure,  and  was 
therefore  liable  to  contribution  according  to  the  value  of  his  parcel 
when  he  bought  it. 

It  is  obvious,  however,  that  this  question  has  never  been  exam- 
ined in  any  of  the  cases  cited  from  Kentucky,  in  a  manner  suiuble 
to  its  importance.  In  none  of  them  was  it  directly  made  by  the 
pleadings,  nor  treated  by  the  court  as  cardo  causm^  the  very  point 
of  tlie  litigation. 

The  cases  in  chanceiy  in  South  Carolina  have  been  relied  on  in 

the  ai^ument,  in  behalf  of  the  defendant  in  error,  particularly 

Screven  vs.  Joijner,  Ex*r,  Sfc.  and  others,  1  HiU  Ch.  R.  252,  and 

Thompson  and  Wife  \ft.  Murray  and  Wijf,^  vL204.     We  do  not 

perceive  thai  either  o£  vVveie  cvjae^^Q^^  ^\r|\!ifl^!^\ft  ^^«iLiai^<'^  ^t^^ 
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the  Other  haTM),  Stone}  vs.  Skultz  and  otkern,  1  HUl  CSL  R.  465, 


k  a  fltrongc  precedent  for  tbe  plaintiff  in  error.  There  the 
mk  the  appeal  cmumied  to  modify  the  decree,  in  accordanee  with 
ihe  leading  Tiews  already  intitnated  in  this  epiniob.  And  Jvdgm 
Mhmob,  in  delirering  the  jedgfnent  of  the  coart,  aays,  /'I  de«et 
fegatd  it  as  depending  entirely  en  the  eoncettion  of  conweeL  As 
between  the  complatnants  and  defendanta,  the  whole  is  ecprnXij 
liable,  but  amongst  tbe  defendants  themselTes,  there  is  an  equity 
whieh  ovght  to  be  kept  in  view.  Knowing  ef  the  iBortgagif 
and  judgments,  th^  first  pnrohasers  mast  necessatily  havW  looked 
to  the  residue  of  the  land  as  a  security  for  the  satisfaction  of  thenu 
Bvery  s«beequenC  pnrchase  diminished  the  amoaft  ^  this  secu* 
tity,  and  operated  at  m  frnud  ujHm,tke\fird  purcka$er9»** 

t  deem  it  a  waste  of  time  to  examine  the  case  of  Tct^fhr  ij^ 
WiUm  Ts.  Porter^  7  JMas9.  R.  354.  It  is  true  that  Chief  Jii^ic# 
Parsons  in  the  close  of  his  opinion  does  state,  that  when  there  are 
two  or  mere  grantees  under  the  mortgagor,  whether  severally  ef 
ia  Gemmon,  if  either  pay  off  the  mortgage  the  other  sindl  b^ 
Mden  to  a  reasonable  contrihatien ;  and  lim  judgment  was.  right 
«pon  the- case  before  him. 

One  Uriah  CoUing  land  others,  (who  afterwards  released  to  Ce€' 
imgf)  being  seised  in  fee  of  certain  premises,  sold  them  to  Tkit^or' 
4r  fVtIfM,  who  executed  a  mortgage  to  secure  to  the  Tender  the 
irates  gtren  in  payment.  Tayilor  9f  Wilton  subsequently  sold  te 
NewkaU  4*  Lincoln,  who  gave  them  a  mortgage  o€  the  same  lands, 
eondittoned  to  save  them  harmless  from  the  debt  to  Coding,  Lm^ 
eolm  conveyed  one  undivided  moiety  of  the  premises  to  Parttr,  the 
tenant,  who  undertook  to  discharge  and  pay  one  half  of  the  pur* 
chase  money  doe  to  Cotiing.  Newkall  conveyed  the  other  half  to 
JtMini  if'Inman,  who  undertook  to  pay  the  other  half  of  CWIm^V 
debt  Taylor  if  Wtlton  now  sought  to  forecf^se  their  mortgage 
upon' Che  whole  of  the  land,,  for  the  sum  of  9443  10,  remaining 
vnpaid  upon  the  original  debt.  No  argument  was  had,  and 
the  opinion  of  the  court  was,  that  judgment  be  rendered  for  the 
^kmandants  for  the  aforesaid  balance,  with  the  interest. 

Reason,  as  well  as  the  weight  of  authority,  repudiates  The  prop* 
osition  that  purchasers  at  differeitt  times,  of  property  under  a  lien 
agaiiMt  the  vendor,  stand  hi  equality  as  it  respects  the  incuwbraace, 
And  Urait  aontribute  proportionably  to  its  discharge. 

^Bees  a  subsequent  grantee,*'  asks  the  learned  editor  of  the  peri- 
edieal  horeteibre  quoted,  ^'atfquire  rights  to  wtik\i*%MtBiaxllm 
VOL.  w.  61 
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not  entitled  1  If  so,  to  what  principle  of  law  or  equity  are  thej  Co 
be  referred  t  It  would  be  difficult  to  ioToke  any  auppori  for  the 
sfinnative  of  diia  inqwirj  fiom  that  ■yst^n^oBe  of  wboaeteediag 
mlea  in  caies  of  this  kind  ia,  that  prioritj  in  point  of  timev  gi^M 
mperiority  of  right ;  but  aa  the  ground  upon  which  the  pontioa 
ia  maintainable,  ia  auppoaed  to  exiat  to  the  elementary  maxim 
wiiich  direeta  the  chancellor,  that  equality  ia  equity,  a  prin* 
oiple  which  would  also  appear  of  early  adoption  .by  the  coreoMn 
law,  (aee  tl^e  Year-Books  cited  in  3  Reporta,  13  a.)  let  na  aee  what 
the  eqnaKty  ia  between  granteea  at  difierent  timet  of  the  aane 
grantor. 

*'  Fart  of  a  tract  of  latid  bound  by  a  judgment  or  -mortgage  to 
an  extent  short  of  ita  whole  value,  is  conveyed  away,  the  grantee 
paying  the  full  price,  satisfied  that  the  remaining  portion  ia  ade- 
quate for  the  diacharge  of  the  incumbrance.  The  law.  here  wouU 
place  the  grantee  in  pi*eciiiely  the  same  condition  .aa  if  he  had 
•xpreaaly  stipulated  for,  and  received  a  release  of,  the  lien  of  the 
incumbrance  on  the  portion  purchased  by  him  from  the  creditor 
of  kia  grantor;  for  if  an  attempt  were  made  to*levy  the  debt ^  the 
land  of  the  grantee,  upon  a  proper  application  it  would  he 
ordered  to  be  raised  exclueively  from  the  part  remaining  with  the 
grantor.  Shall  a  purchaser,  then,  confiding  in  this  principle  of 
equity  which  would  exonerate  him  from  risk  where  none  was  con* 
templated,  or  if  foreseen,  left  to  be  provided  against  by  the  proper 
working  of  the  law,  be  placed  in  a  worse  situation  by  die  act  of 
kia  own  grantor,  which  he  cannot  prevent)  A  subsequent  grantee 
has  his  position  clearly  defined,  and  he  would  buy  with  his  eyes 
open,  aa  to  every  liability  of  the  land  in  the  hands  of  the  original 
owner.  He  stands  in  the  place  of  the  peivon  under  whom  he 
claims;  and  where  is  his  right  as  to  a  division  of  the  burden, 
when  he  must  be  aware,  that  by  the  operation  of  the  firat  grant, 
the  land  remaining  with  the  grantor  has  become  charged  with  the 
whole  incumbrance  I  Apd  yet  under  the  authority  of  tie  casein  the 
Year-books,  this  inequitable  consequence  results,  from  holding  aH 
the  purchasers  liable  for  tlie  charge,  in  the  proportion  of  their 
teapective  ownerHhips." 

Again.     •*  This  construction  tendtf*  to  unsettle  the  rights  of  a 

purchaser  buying  in  the  confidence  of  full  security,  by  exposing 

him  to  loss  from  eventa  vrhkh  he  can  neither  foresee  nor  prevent 

A  eonatruction  wVicVi  ax  a  ^\aT\e<5  istwx^x  «xx^u^M&^jk  \i4H«Ifid  at  that 

o^rUinty  whickt  ib  t]b<)  \V^o^  \!i;^^\^^t^«i&Mai^%.xuxft.Y«ra^ 
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•upport  tban  thlft  oflTerecl  by  Lord  Coke,  which,  by  the  bye,  ill  the 
nfily  one  which  he  attempts  to  give ;  for  it  is  plain,  that  the  aitua- 
tion  of  the  firat  purchaser  is  thus  made  precarious  in  the  eKtreme; 
As  loDg  m  his  vendor  remains  seised  of  ilie  residue  of  the  land 
beimd,  the  first  vendee  is  secure ;  but  by  a  second  conveyEDoe,  m 
Dabilky  springs  up,  uncertain  ift  itsextent,  and  oil  tbtt  aoeoiint 
ttost  hara^ng,  and  thus  the  enjoyment  of  bis  estate  is  itapcdred 
hf  a  cloud  suspended  over  it,  wfakh  may  at  any  mdiMnt  bum 
and  pour  out,  if  not  deatruction,  at  least  considerable  datnage  aod 
annoyance.  Nor  can  it  be  replied,  that  the  first  vendee  may 
always  protect  himself  at  the  time  cff  hh  purchase,  by  procuring  a 
nlease  of  the  lien  on  his  portion.  The  incumbrancer  nay  reftise 
to  afford  him  this  accommodation ;  \)ur  admitting  the  praetieability 
of  obtaining  a  release — suppose  it  omitted  from  negligence  or 
Miktake— ft  ia  precisely  for  such  unibrseen  cases  that  Ike  law 
ahould  lay  down  a  coirect  rule  ;  for  if  the  agreements  betwoon  naU 
md  man  comprehended  every  possible  contingeney^  ^lere  would 
bo  little  lef^  for  the  exposition  of  the  judge.  A  powei4ul  motivo^ 
Iboroforo,  derivable  either  from  the  "reason  of  the  law^  oi"  itom 
'  tfiose  technicalities  which  9re  so  interwoven  whh  the  principlea-  of 
foal  property,  that  they  cannot  bo  rooted  up  without  danger  -to 
the  whole  trunk  of  the  system,  would  seem  requisite  to  sustain  m 
mle  so  illusive  in  iu  effects,  and  so  destitute  of  any  tfafaig  Uo 
aot  equitable  operation/'     3  Amer.  Law  Mttg.,  title  Coniribmti^m, 

Vo  apology,  i  trust,  is  necesdary  for  the  length  at  this  extraot } 
if  so,  my  excuse  is  to  be  found  in  the  feet,  that  we  are  about  8o¥* 
eninly  to  settle  a  prominent  principle,  which  merits  our  moat  careful 
oonaideration  from  its  magnitude,  as  Well  as  the  umount  involvod 
in  h,  in  the  case  at  bar  ;  and  about  which,  not  only  the  two  migkti* 
eat  ninda  of  the  legal  science,  but  the  most  reputable  courts  of  tin 
country,  have  come  to  contrary  conclusions. 

Whether  we  look,  then,, to  the  weight  of  authority,  or  thli  vaa- 
ioa  of  tke  thing,  there  would  seem  to  be  no  equality  smA  no 
eotitributioD  between  several  purchaseiv  in  anccestiofi  at  dH^ereat 


The' only  ranaaining  inquiry  is,  whether  there  be  any  diflbfoiieo 
between  purchasers  for  a  good  and  purchasers  for  a  rahuMe  eou* 
rfdorationi  From  the  apparent  hardship  of  thia  eaae,  I  bmve 
Mtifgled  hard  to  persu^do  myself  that  there  was;  and  it  ia  oei^ 
lalu  dbat  there  mn  reaaona  for  the  rale  which  vma  ara  abeHI  ^ 
eitablMii^tfrUcli^af^ly  to  ttia  om  ehuM  and  mt  to  tb 
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CaaMBiB|[  M.  Cufunuvf  sod  otben 

I  am  uiMl>le  to  Miggeat  a  sound  legal  di^iactioQ.wliich  would  be 
Mtis&ctorj  to  n^y  own  mind,  for  taking  demeeM  out  of  tho  operation 
of  tbo  rule. 

Ihmem  mre  pmrd^msen.  "  If  I  gWe  land  freely  to  Mother,  lie  m 
in  the  eye  of  the  law  a  porchaser,  for  he  cones  to  the  estate  hj 
his  own  agreeoient ;  that  is,  h^  consents  to  the  gift«"  2  Blaii. 
Cma.  941.  **  The  title  to  land  is  either  hy  purchase,  to  which  thi 
act  or  agreement  of  the  party  is  essential,  or  by  mere  act  of  law.** 
HenffWM  t  9^i9  4e  Csic  4m  LitL  18,  &.  .  *"  Estates  can  accrue  mVf 
hy  two  aseans,  deteemi  and  pmrckmm;  which  latter  word,  in  legal  sig* 
nificatioo,  includes  every  kind  of  title  tkereto^  except  only  hero^ 
tary  tranamissioos ;  it  amounts,  therefore,  to  no  more  than  saying, 
that  a  nan  is  either  by  d^ed,  devise,  escheat,  and  the  other  mesas 
allowed  by  law,  the  first  acquiier  in  his  family  of  the  estate  ia 
question,  or  else  derives  it  from  his  ancestors."    2  Wood^  l^im  ^ 

The  hooks  make  no  discrimination  between  the  two,  except, 
perhaps,  as  it  regards  creditors  and  bmtmJSdefmrckasen,  Sir  Wd' 
iimm  Hmrltrfs  cejr,  in  the  Exchequer,  put  tbem  upon  the  same 
ibotiug.  The  jecMid  resolmiien  of  the  court  was,  ^  If  land  of  the 
ktir  be  seized  in  execution  upon  a  recognisance  of  the  ancestor, 
he  shall  not  have  contribution  against  9ipurckaaer  of  his  ancestoTg 
eMot^i  ke  cmme  in  ^ikaut  cotisideratien,  and  although  the  ktir  be 
not  chai*ged  as  i£ir,  but  partly  as  (errttenani;  but  one  fmxkomr 
shall  have  contribution  of  another  jraMrJkiMr,  and  one  heir  against 
asotber  heir,  becapse  they  are  t»  a-quaii  jure," 

Chancellor  Kent,  in  commenting  on  this  case,  saya  **  the  ktir 
shall  not  have  contribution  against  purchatert^  for  the  heir  siu  in 
the  seat  of  his  ancestor;  and  the  rule  is  the  same,  ikomgk  the  par- 
€ka$er  tmkt  the  land  with<mt  rtmsideraiiom.'*  And  he  cites  Hmrtt§ 
vs.  Woodhouse,  1731  Sekci  Com.  ta  CJL  3,  4,  &  P. 

Indeed,  the  very  foundation  principle  upon  which  the  mleiesti, 
to  wit,  that  the  residue  of  the  property  in  the  hands  of  the  vmdtr 
or  dbasr,  is  first  chargeable  in  equity  with  the  burden  of  the  pay- 
ment  of  the  prior  lien  or  incumbrance,  protects  alike  doiuf  m 
well  as  jmrckasersfm'  prite.  And  this  concession  alone  would  aeem 
to  he  conclusive  npon  the  subject. 

Besides,  one  of  the  strongest  grounds  upon  w)iich  the  nila  ii 

ieuoded,  namely,  tlie  harassing  uncertainty  which  would  aitandthn 

tenure  of  property  ai>d  vf\ivc\\  x\!kQ\&jN  «o  mu^  ^SofcLoxa  abowld  thi 

«ppo6it0  4octniiO  oVita^Qf  a^^^^^^eik  vt\9[)kx  ^q^Vm^x*  \ 
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to  purchasers  for  valoe.  Every  gratuity  is  tiol  a  benefit ;  and  one 
might  well  hesitate  before  he  would  consent  to  receive  property, 
especially  female  slaves  at  the  South,  and  buy,  and  sell,  and  get 
credit  upon  the  possession  of  it,  and  be  at  all  the  trouble  and 
expense  of  rearing  the  increase,  if  be  were  at  last  liable  to  have  it 
•wept  from  him  by  the  subsequent  acts  and  alienationa  of  th^  dm». 
Anil  whether  the  intervening  space  between  the  transfen  be  aim 
dmys  or  §ix  years,  can  make  no  difierenee  in  principle, 

I  have  already  said>  that  as  it  regards  creditors  and  purohaaera 
wUhmU  nBticty  the  law  discriminates  between  volunteers  and  pur* 
chasers  for  money.  To  be  accurate,  it  may  be  proper  to  notice 
enotber  disfinctton.  While  the  assistance  of  the  Court  cannot  be 
had  witkoui  cqmsideratiom  to  enforce  executory  agi-eements-^aa  for 
inatauce  the  payment  of  a  promissory  note  from  a  father  to  a  soih^ 
itfll,  if  the  contract  is  executed,  or  the  legal  conveyance  actuaUj 
made,  though  without  cofuUer&tion,  the  rights  of  the  party  in  ioleiv 
est  will  be  protected  and  enforced.  Bold  vs.  Corbeti,  Pre,  «•  CJL 
S4;  Lechmere  vs.  Curlide,  3  P.  WtUe.  222 ;  EIUmoh  vs.  EUimm,  6 
Veeey  R.  662 ;  Bunn  vs.  IVUuhropll  Johns.  Ch.  R.337. 
.  But,  admitting  that  the  general  rule  as  between  dimeei  and  [2.] 
{Mirchaaeiis  for  valuable  consideration,  was  difi*erent,  is  there .  net 
tbttt  in  the  present  case  which  would  take  it  out  of  its  operatiott  t 
The  deed  to  Cuitiroing  is  dated  six  days  before  the  conveyance  le 
Were ;  in  it,  Mrs.  Rowell  warrants  and  obligates  herself  to  defend 
the  title  to  the  whole  of  the  property,  real  and  personal,  thereby 
conveyed  unto  the  said  Henry  H.  Gumming,  his  heirs,  executors, 
end  administrators  in  trust,  &c.,  against  all  persons  claiming  under 
her.  Could  she,  by  any  subsequent  transfer  voluntanly  entered 
into,  delbat  the  liability  thus  undeitakeu  1  D%d  it  not  constitele 
&  baidea  apon  her  estate  1  and  did  not  after  donees  take  it  cin» 
eaerel  .  .       v 

Tkit  a  guarmmior  or  voarrantor  is  to  be  considered  in  the  light  of  m 
debtor^  00  as  to  prevent  a  voluntary  alienation  of  his  property, 
ffaepe  can  be  no  doubt.  This  proposition  waa  extenaiv^ly  diaeusaed 
end  definitely  affirmed  by  the  Court  of  Errors  of  New  York,  m 
the  c«M  of  Van  Wyck  vs.  Seward,  16  Wend.  R.  375.  ^  Tke 
•lyBctioo/'  says  Mr.  Justice  Brunoon,  "  is,  that  Van  Wyck  was  eeC 
a  mtJUiot  of  Sewaid  at  the  date  of  the/deed,  because  it  was  them 
iMMertaio  whether  he  would  ever  have  a  caase  of  action  on  (htt 
Let  us  see  wb^ie  this  doctrine  would  carry  ua.  If  oM 
to  pay  money  at  a  future  day,h6  may-t«9^ 
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credit  expires ;  and  until  that  time  arrives,  it  is  uncertain  whether 
an  action  will  ever  accrue  on  the  promise.  The  con  tract  of  anrety 
only  creatcis  a  contingent  liability  ;  nntil  the  principal  is  in  default, 
ii  is  uncertain  whether  an  action  will  ever  accrue  against  tba 
■urety.  The  drawer  of  a  bill  of  exchange  is  only  bound  to  pay  it 
ttpcHi  a  contingency  which  may  never  happen ;  and  so  it  is  with 
the  indoraer  of  negotiable  paper  of  all  kinds.  The  contract  of 
indemnity  is  another  case  where  an  action  may  never  accrue  npoa 
the  undertaking.  In  these  and  all  other  cases  depending  upon 
contract,  the  person  to  whom  the  engagement  is  made,  is  as  much 
a  creditor  as  though  he  had  a  debt  in  which  tho  right  of  actioe 
already  existed.  There  u  no  reatcn  tthjf  Ike  M?iomId  not  be  emti$M  t9 
tke  same  protection  in  the  one  rase  asmihe  other.  In  the  language  of 
Chief  Justice  Mellen,  in  How  ts.  Ward^  **  Ahbougfa  be  cannot 
maintain  an  action  on  the  contract  until  it  has  been  violated,  siM 
he  has  em  interest  in  the  property  conityed,  as  a  fund  oat  of  whicii 
the  debt  ought  to  be  paid." 

The  case  of  Lomas  vs.  Wright,  2  Mtfi.  f-  Keene  Ii.  769,  fS  Eng. 
Ch.  R,  cond,  221 J  woujd  seem  to  define  accurately  the  position  of 
a  covenantee  in  a  voluntary  conveyance  or  setflement.  3e  is 
declared  to  be  a  creditor  ;  not  entitled  to  compete,  to  be  sure,  even 
with  simple  contract  creditors  for  a  valuable  consideration,  but  at 
against  heirs,  &c.,  he  has  the  right  to  stand  in  th€  place  of  mort- 
gagees who  hare  exhausted  t?te  Jund  provided  by  the  testator  £x  the 
payment  of  simple  contract  debts,  &c. 

Shall  it  be  replied,  that  both  transfers  contain  a  similar  clause  of 
warranty  1  *  That  answer  is  met  by  the  case  of  Guion  vs.  Knapp,^ 
Paige  R.  39.  The  chancellor  says, "  if  a  mortgage  is  a  lien  upon  200 
acres  of  land,  and  the  mortgagor  conveys  100  acres  thereof  to  A,  the 
100  acres  which  remain  in  the  hands  of  the  yiortgagor  is  to  be  first 
<:harged  with  the  payment  of  the  debt.  But  if  A  has  suliseqaendy 
conveyed  one  half  of  his  100  acres  to  B,  toith  warraniy^  the  50 
acres  remaining  in  the  hands  of  A,  is' in  equity  first  chargeahlo 
with  the  payment  of  the  balance  of  the  debt  which  cannot  be 
raised  by  a  sale  of  the  100  acres  which  still  belong  to  the  mortgar 
gor,  or  his  subsequent  grantee,  before  resort  can  be  bad  to  the  50 
acres  which  A  has  conveyed  with  warranty.  And  if  A  convoys 
bis  remaining  50  acres  to  C,  with  or  without  warranty,  that  portioa 
of  the  premises  is  sl\\\  Ixable  for  the  mortgage  debt,  and  mast  ho 
eold  before  resort  can  \>e  Yia^  vo  iSfi«  ^  %c;c^  iB'r«o%QM«[4{ « 
m^wturrmUgtoB:' 
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Cumming  r«.  Ciimuiing  otid  others 

It  18  plain,  therefore,  that  Henry  H.  Gumming  could  have  gone 
into  equity,  as  against  Mrs.  Ro well  and  subsequent  roiunteeri  undor 
ber ;  that  her  w&rranty  constituted  her  a  de/itor  to  him,  and  that 
all  gratuitous  after  assignments  would  be  void  as  against  hink 
And  if  tbji  court  in  Stoney  vs.  Shuliz  were  right  in  holding  **  (hM 
•very  9uh$equent  purchase  operated  as  ajraud  upon  the  Jirst  purcJiOMr^ 
hy  diminishing  the  amount  of  the  security,**  how  much  more  tru^ 
is  it  in  the  case  of  volunteers  in  the  face  of  such  a  covenant,  and 
with  a  knowledge  of  the  immense  buvden  impending  over  tk^ 
estate! 

There  is  still  another  striking  aspect  in  which  this  transactioa 
may  be  con^dered.  Suppose  Gumming  aud  Ware  stood  in  equ^- 
ity  is  every  other  respect,  time  only  excepted,  w()uld  not.  the 
maxim,  q^  prior  est  in  tempqre,  potior  est  injure,  or  where  equities 
mre  equal,  that  which  is  prior  in  point  of  time  is  strongest,  be  deci- 
sive of  the  preference  contended  for  by  .the  ])laintiff  in  error  T 
Among  equitable  incumbrances,  I  take  it,  the  principle  is  not  that 
ike  elder  shall  serve  the  younger,  but  the  reverse,  the  elder  shall 
have  priority  over  erery  junior. 

In  all  the  legal  science  there  is  not  a  maxim  more  simple,  more 
comprehensive,  more  frequently  ref^^rred  to  by  the  bench,  or  cited 
and'  ralied  on  by  counsel  in  their  arguments,  than  the  foregoing.  I^ 
is  upon  this  principle,  that  where  several  notes  secured  by  the  same 
mortgage  are  assigned  at  different  tiroes,  if  the  fund  aiising  fro« 
'  the  sale  of  the  mortgaged  premises  is  not  sufficient  to  pay  all  the 
notes,  the  assignees  will  be  entitled  to  priority  in  payment  in  the  ^ 
order  in  which  the  assignments  were  made,  unless  the  assignor  at 
the  time  of  the  assignment,  gave  a  preference  to  one  or  more  over 
the  rest.  Priority  of  right  of  satisfaction,  results,  say  the  courts  of 
chancery,  as  a  legal  inference  from  priority  of  assignment.  In  other 
toords,  U)hen  equities  are  equal,  the  oldest  will  prevail.  Cull  en  y^ 
Ervnn,  4  Ala.  R.  452 ;  JBank  of  Mobile  vs.  P.  8f  M.  Bank  of  Mobile, 
9  id.  645. 

Some  writers  trace  to  this  maxim  the  right  of  /?nmo-geniture.  or 
the*  rule  of  descent  which  declares  that  aipong  males  of  equal 
degree,  the  eldest  shall  always  inherit  in  preference  to  the  others. 
It  is  usual,  I  know,  to  deduce  it  from  the  feudal  system;  it  ceitainly 
existed  ip  the  patriarchal  ages. 

fThe  doctrine  of  occupancy  rests  upon  tio  better  title ;  so  lil(e« 
viae  tibe  right  of  property  in  treasure-trove,  in  wrecks,  waifs  an4 
estraySy  which  being  boma  vacantia^  belong  to  ihie  JIt«1  JMwtwt- 
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Cnmniing  V8,  Cunmiing:  and  others. 


The  whole  doctrine  of  possession — and  a  rast  doctrine  it  is— -atid 
all  the  r\^\\\B  incident  to  it,  and  likewise  of  7?rc-emptioii,  dejiend 
upon  this  important  maxim.  So,  all  the  preference  given  Co  attaeli- 
ments  and  other  process,  which  is  first  executed ;  so  like  wise,  iba 
whole  subject  of  pledges  and  hypothecations.  Indeed,  it  may  \m 
tflfumed  fts  a  general  principle,  that  whenever  a  question  arises  as 
to  the  title  to  property,  it  is  a  mei-e  comparison  of  dates,  the  ddeH 
vlways  being  jtrtferred  The  only  interrogatory  propounded  is, 
when  did  your  right  accrue  %  or,  who  is  prior  in  tempore  t 

But  this  view  takes  a  still  wider  range.  The  empire  or  stnro^ 
reignty  of  a  large  portion  of  the  earth,  is  based  upon  this  Aitida- 
mental  maxim.  "All  mankind,'*  says  Vattel,  "have  an  eqast  right 
to  the  things  which  have  not  yet  fallen  into  the  possession  of  aitj 
onfe;  and  these  things  ItcUmg  to  the  first  possessor.  When,  therefore, 
a  nation  finds  a  country  uninhabited  and  without  a  master,  it  may 
lawfully  take  possession  of  it;  and  after  it  hUs  sufficiently  made 
known  its  will  in  this  respect,  it  cannot  be  deprived  of  it  by 
another."  B.  I,  ch,  18,  />.  159.  And  this  is  the  settled  iotenm- 
tional  law  of  the  civilized  world. 

Why  should  it  be  thought  a  strange  thing,  then,  that  the  priority 
in  the  point  of  time,  in  this  case,  should  secure  to  CummiDg  a 
preference  so  interwoven  with  the  whole  dominion  which  we 
claim  over  external  things  1  By  no  better  right  do  we,  and  the 
European  nations,  possess  the  lands  on  the  American  continent, 
and  exercise  control  over  the  Indian  tribes,  the  former  proprietors. 

Before  dismissing  this  case,  I  will  advert  briefly  to  one  other 
point  glanced  at  in  the  argument. 

[3.]  It  is  suggested,  that  inasmuch  as  these  instruments  settle  the 
whole  of  this  property  to  the  use  of  Mrs.  Grace  Howell  daring 
her  life,  that  they  do  not  take  effect  till  her  death  ;  and  that  con- 
sequently the  title  under  both  conveyances  accrued  at  the  same 
time.  I  am  aware  that  this  suggestion  has  not  been  deemed  wor- 
thy of  a  place  among  the  points  made  by  the  defendants  in  error. 
Still  it  is  put  forth  as  one  of  the  grounds  in  the  case,  and  relied  on 
by  counsel  in  the  argument. 

Now,  if  this  be  correct,  these  instruments  are  not  deeds,  bet 
fmlls.  What  then  is  their  true  character  !  The  test  for  deter* 
mining  in  cases  of  this  description,  whether  an  instrdroent  be 
testamentary  or  not,  is  this,  does  the  legal  estate  in  theproperty  ttkieh 
is  the  suhjeri  of  disposition ^  jmss  -ht/  it  t  If  the  legal  estate  passes 
at  the  time  of  e^ecuUow,  \1  c^iiuot  be  a  will 


MILLEDGXriLLE,  NOVEMBER  TERM.  1847.   HH 


Cumtuioff  0f .  Cumroint?  tmd  otjiera. 


In  Tompson  vs.  Browne,  2  Myt  Sf  Keene  R,  32,  the  case  of  the 
Ait9m$tf  Gin^ml  vs.  J(me9,  3  Price  R.  368,  JeckJed  i^.the  Cwrt  •f 
Exchequer,  wm  eked.  Id  tb*t  oase,  (kree  judiget  ouCo^f  foqr  held, 
that  a  settlement,  by  which  the  grantor  reserved  to  himself  the 
diYid^ds  of  certaio  stock  for  his  life,  with  limkalioos  to  Htu^ 
eflbel  vpofr  im  decease,  and  a  power  of  revocntioii,  wai  aabMan- 
tially  a  test&mentary  papfer*  '   '  * 

By  the  Master  of  the  Rolls.  '*  The  decision  in  the  Attorney 
G^eral  ys^  JamUf  seems  to  have  proceeded  upon  the  ground,  ihat 
mider  the  eireumstances  of  that  case,  nothing  passed  from  the  maker 
of  the  instrument  so  as  to  entitle  any  other  person  to  interfere 
1?!th  his  property  in  hi3  lifetime.  If  there  be  any  thing  in  that 
deciMon  to  suppprt  the  potion^  that  where  a  person  by  d^d  settles 
property  to  hts  own  use  during  hie  Hfe,  and  after  bis  decease  for 
fte  benefit  of  other  ^rsons,  a  power  of  revocation  reservfsd  in 
such  a  deed  alters  the  character  of  the  instrumeft,  and  renders  it 
testeroentary,  I  can  only  say  that,  if  this  were  law,  a  great 
wuaber  of  transacttona  of  which  the  validity  has  tMrvet^been 
doubted,  would  be  liable  to  be  impeached,"    •     ^  ■     [ 

Both  of  the  instruments  here  took  effect  eo  in$tanti  upon  the  [4.] 
a^fMsutioQ,  with  postponament  of  ptMsesslon  on  the  pait.cif:the 
dam$i>  They  purport  to  be  deeds;  they  use  words  of  coDveycBOf 
t«/rtiKiitf ;  they  ave  founded  upon  a;^a0i2con8ideratiou{  they  wa»> 
twit  tk«  titles  tlM^y  are  sealed  and  delivered  i«  t)ie  presence  ^ 
witnesses,  one  of  whom  is  a  notary  public,  and  another  a  justice  oi 
tb%  ln§en<lat  court  of  Richmond  county.;  they  convey  abaoUoely  to 
tnasteea  for  certain  purposes;  1,  to  the  use  of  the  fxantor  during 
her  life ;  2»  to^e  use  of  her  relatives  therein  earned  iu  reauiisderf 
they  are  deeda,  then,  to  all  intents  apd  purpoees,  and  the  right  le 
]ihe  property  thereby  conveyed,  took  effect  immediately* 

In  every  view»  then,  which  we  have  been  able  to  take  ef  t^ 
case,  the  judgment  below  must  be  reversed.  Reaaon«  aa  well  aa 
tb^  main  current  of  legal  acyudications,  are  againat  it. 

Jiidgn^ent  reversed. 


TOL.  ui.  62 


'   ■    .  ■■     ■     ^. --^ — r^ 

Walker  and  ofkera  v«.  The  Bank  of  Au^sta. 

Ko.  M^ — ViiiEimiTB  Walkbb  and  cit^ra,  pkintUfii  in  mmt  m 
Tbb  Bauk  aF  AtemnPA,  defbndsuit  i»  error. 

p;}  The  act  0f  1698,  nmkkig  Hbe  certifioKtes  of  notarfea  pobfie,  eHdcaee  of  ll»  ii^ 
Matai  tkoraio,  sot  aaly  awkea  them  jnimafuie  evidaoea  af  tiiaiiiii|ifii«#  of 
a  note,  but  evidence  of  notice  also,  when  so  staled  m  Oio  ceitificatB  nwlpr  ibl 
haad  and  seal  of  the  notary. 

fS.]  The  statement  pf  th^notary  in  liis  certificate^  that  he  hod  defKMitad  in  tbe  poaC 
oflfoe  Mfrioas  addressed  Id  the  indoTMrs  at  their  resf>ecthnn  plaiies  of  aboie,  %di 
•ffimm  fmem  anflciBi  lo  aaiie  oat  thb  plsMtiff^a  case,  wklmM  ttaimg  ikil  ^maim 
alar  gloce  to  which  the  notiqes  were  addressed. 

p.}  Where  indorsars  of  a  promissory  note  resided  is  the  eoiuKy  of  IlachiivMiAt,tho  o^^ 
saten  and  a  half,  and  the  otiier  twelve  miles  from  the  city  of  Aiij^usto,  and  wom 
!■  the  habH  of  reeeinag  their  letters  and  papers  at  the  AngiMta  peat  oflee,  d 
hoiitaaoo  a  week,  htUL^  that  nockea  of  tlia  diahoooar  of  iba  n^ca,  Jspuritii  I9 
the  Auguata  post  office,  addrcsaed  to  them,  was  aufficient  to  mako  t] 
although  there  wm  a  post  office  at  the  Richmond  Factory,  nearer  to  thea  I 
the  office  at  Aiiguatiu 

AMnnpak.    From  RichnioDd  Saperior  Oonrt.    Tried 
Judge  Holt.    June  Teria^  1647. 

This  eeiise  wsC^  predicted  upon  t  ndte  of  Thomee  CTeeteeciei 
f^tyftble  to,  and  indoraed  by  the  piatntifT,  jointly  with  one  Japee 
Wood,  deceased,  aird  others,  and  discounted  by  the  Bank  of  At* 
gosta.    The  plaintifTs  in  errof ,  who  were  defendants  below,  pleaded 

Upon  the  trial,  after  the  introdofttfon  of  the  note,  die  coanMl 
fcr  the  plaintiff*  offered  as  evidence  of  demand  of  paymeBt,  aad 
noliee  ti  non-payment  to  the  defendants,  the  certifieafe  ef  pre- 
test of  Robert  CHirke,  a  public  notary.  The  coansel  Ibr  the 
defendants  admitted  that  the  certificate  of  protest  was  eaftcieiif 
evidence  of  demand  and  refusal  of  payn^ent,  but  4nsi3ted  ^t  it 
Was  no'  OTidenoe  of  notice,  both  apoti  the  ground  that  the  act  ef 
1836  did  not  atithonze  its  admission  as  evidence  of  that  ftet,  aad 
that  the  notaij  did  not  state  the  places  to  which  he  sent  the  aeiiees. 

The  following  is  the  statement  contained  in  the  protest : 

"  1  then  on  the  same  dai/*'  (the  day  of  demand  and  refusal)  "de- 
posited  in  the  pos}  office  notices  of  non-payment  for  each  of  the  isiior* 
sers,  addressed  to  them  at  their  rcspectire  plares  of  abode,** 

The  Court   below  overruled  tbe  objection,  and  received  the 
protest  as  evidence  of  notice  to  the  defendants,  se  far  aa  the  1 
was  stated  lYieieui. 


Walker  aad  others  M.)Tbe  Bank  of  A^j^imMl 

lift,  tlie  /urther  pi'ogrets  of  tha  caiu«,  ClBifce,  lYm  noltry,  was 
Utnaftlf  swoni  m  a  witneet  on  the  .pmvt  of  tk»  deiuidtiiliy  fund 
after  proving  notice  to  the  other  defendants,  iMlified  that  the  utfli^ 
9m  to  Walker  aad  Rhodes  were  deposited  hj  him  ialha  past  oflea 
m  A«8atta#  naladdFeMed  to  them  at  any  po«t  office,  tfasy  heiag  te 
the  haM  of  receiviag  their  letters  and  papers  at  the  Aogusla  fMil 
office.  It  was  further  in  proof  by  other  witnessea,  that  Wdker 
liTed  seven  milea  and  a  half  froao  Augnata,  aftd  Rhodes  Cwalva 
aUes  Adiii  Aagusta*  both  ta  RichmoiMl ;  diat  there  wis  a  poet 
office  at  the  Richmond  Factory  within  two  miles  of  one  of  ibnbp 
aipd  llnae  nilaa  of  the  other ;  thai  they  each  took  a  weekly  pisper 
published  in  Augusta,  (.which  was  deposited  ia  the  post  offieo 
thova,)  and  called  at  that  office  when  they  came  to  tMm,  and 
'flHaetuaes  sent  there  for  their  letters  and  papers,  caUiag  or  Aadiii|f 
at  least  once  a  week. 

Upon  this  evidence,  the  defendants  contended  that  the  aeftice 
wm  ioaaffieieat  to  biad  thenu  The  Court  below  decided  to  tho 
aaalrary>aBd  so  charged  the  jory,  who  roadeved  a verdioi agamt 
theai. 

To  whidi  dedsioas  aad  charge  of  the  Court  below,  die  Mbnd- 
aals  aaMepted,  and  assigaed  the  saaM  lor  airor. 

Mataa  k  Cone,  for  the  plaintiflGi  ia  error. 

Oom^  h  CvMifiNa,  lor  tha  defendaat 

Mr.  MiULsa,  fer  the  pkiati A  in  error,  asada  tlM  fbHowlag  poialit 

L  The  protest  of  the  notary  was  aa  crndeace  of  «Mee;  tba 
giving  of  notice  Qot  being  an  official  act.  Hoiekk.  689 ;  %  /afcla 
JL  Ml ;  MmUN.Y.R.2S7. 

2,  The  protMt  aa  evidoace  of  notice  is  iosoffieiaat,  laasiiNMh  m 
it  doea  aot  state  the  plaoee  to  which  the  aotices  were  addressedL 

IL  The  notices  to  Walker  aad  Rhodea  deposited  ia  tho'  poat 
aAee  al  Aagusta,'  weia  id^afficieat  to  make  them  fiabia* 

lb.  QomhDt  Sat  dafendaat  in  error. 

•  L  II  b  aoaeeded,  diat,  at  eaDMoiea  krw,  the  nolnry  k  aef  homi 
to  give  notice ;  and  so  far,  the  act  is  net  c^iaL  Mmngmm  va»  Vmm 
Jbgm*Mm.^M.kl^ii9HiUIL2Wil.    Bat, 
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Walker  and  utIiorR  m.  Tbe  B^flk  of  AugUBlA. 

t      -  ' I  *    ■  ■ 

4.  Notice  giten  by  tlienoCarj  binds  tbo  Moiver  bec^nsa  tbe 
iMtaiy  M  muihmized  to  give  it.  Baplejf  mi  ^.  164 ;  18  Jbtet.  & 
Ma;  ^  OMii.i2^469.  # 

f  41.  TlieStattttaofaeorgie  give«  Ml  ^ieet  to  the  ifotiee,  and 
«ia4bM4he  pfotMe  evideiioe  of  It.    See  wonk  of  iW  Mi»  BtiMk 

At  16  llMi  coaerractten  ^  Ibis  tct  I 

By'tbe  #^41 1«^  siicb  protesu  w^re  noc  eftideaoe  mt  aM  on  pw 
isMMfy  ftotes.  '^^ 

X  Tbe  mkckirf  was  tbe  inoonvenieiMaa .  of  requlriBg  tbe  aetaty'e 
peffsonal  evidence  ia  the  first  instenee. 

Tbe  o9iy  r^mei^  was  to  dispense  with  sacb  evideooe.  Battf 
Ibe  nolary  moat  come  in  to  prove  niKic^,  cer  ive^  dispeaee  wilii 
bis  evidence  to  prove  demand  ? 

Agmim-^rkke  statute  does  net  expressly  makeibe  protest  endaace 
af,  dimcmd^  but  only  of  iwn-jmymenL  Would  tbe  legtsleimiebavs 
paaied  tbe  law  for  sacb  a  purpose  9  If  it  would,  i«>wottld  kjghlati 
iu  vain,  which  is  contrary  to  tbe  fii-st  principles  of  constructioa. 
. ;  Agmm^^All  legislation  ie  in  reference  to  (be  state  of  tbiags  Aen 
existing.  The  practice  of  notaries  to  state  ibe  lact  of  neikaii 
their  protests,  was  well  known  and  uniform.  Tbe  legislature, 
then,  intended  to  provide  for  it.  -  ** 

Again — The  act  of  1822  made  the  first  provision  on  tbis  subject 
The  only  doubt,  under  this  law,  arose  on  the  wetds,  '^>idUrr  sAeA 
certificates  Sfc.  are  required  by  law,**  The"  act  of  1836  merely 
oiVAtted  tbeeu  werda.     Dmwi.  t^%  210 ;  H^ickk.  6S^.  jee.)B2.  . 

Contemporaneous  exposition,  and  uniform  construction  since, 
suppoit  tbis  view^  auid  a  contrary  ^cision  wreuld  aai^e  tbe  act  of 
V^m  a  dead  letter. 

AH  abuse  is  guarded  against,  by  risqairiag  the  pretest  filed  at 
lb6  £sst  term,  and  autbaiizing  tbe  examinatioB  of  tbe  notary. 

Skcmd^-^-^  oorrespotiding  stf^tute  in  South  Carolina,  makea  die 
frolest  evidence  of  m^tice^  but  sayi  notbiag  of  demmmd,  Boldeo, 
that  it  was  good  evidence  of  denaiid,' under  tbo  atatnte.  D&^ 
son  vs.  Laval,  4  McCord  R,  57. 

II.  If  the  protest  be  evidence  of  notice,  &e  facta  atated  ia  ftis 
case  are,  prima  faciei  sufficient. 

,  Notices  are  atated  lo  have  been  aiaikd^  ditectad  t»  ibo  paxAes 
tti  ^leir  nsj^fke  places  q/ mbode.      .         -     *     •' 

Notices  addressed  to  indoiB^s  *'  a(  tfieir  rtapedliw  i 
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ftre  conceded  to  be  valid.  The  notary  says  they  were  so  addressed. 
The  residence  of  a  party  is  a  question  ofjart,  not  of  law,  •  Prima 
facie^  this  protest  must  be  taken  as  true.  Suppose  the  notary, 
toAtHying  in  person,  had  used  thestf  very  words  only  on  th^  direct 
•xamtnation,  need  the  plaintiffs  have  gone  further?  Oroas  exaai- 
laation  woold  have  shown  to  what  pkces  they  were  directed  \  and 
here,  the  defendant  below  had  the  privilege  of  fbrther  exam^oa^ 
tior^  and  exercised  it.     '      - 

'  Bui,  §BT  the  pvrposes  of  tdis  argnment,  it  it  innnaterial  whetlMf 
the  statement  in  the  protest  was  sufficient  or  not,  or  whether  it 
WBJl  admiBsibie  at  all,  or  not ;  for  the  admission  of  improper  evi- 
dance  is  no  ground  §or  a  new  trial,  where  the  same  facts  are  prowd 
hj  other  testimony,  and  «  Jortiojn,  where  they  are  ultimately  aof 
disptU^.     Georgia  Decisions,  II,  22,  121 ;  1  KeUy  R.  580/ 

Here  ^e  notary  was  exafmined,  proved  the  whole  case,  aftd 
•tated  Aflw  the  notices  were  dii-ected. 

It  is  on  his  testimony  that  the  facts  appear  on  which  the  ksl 
groand  of  error  is  founded,  viz.,  that 

IIL     TiM  notices  to  Walker  and  Rhodes  were  insufficient.  ' 

They  were  deposited  in  the  post  office  in  Adgusta,  dii^ected  tb 
that  office,  where  these  parties  usually  received  their  letters' and 
papers*  calling  or  sending  there  once  6t  twice  a  week,  thoOgh 
anolher  office  (Riehmotul  Factory)  was  several  miles  nearer  to 
Mdi  ef  their  dwelling*,  than  that  in  Augnsta. 
'  -  Nowy  k,  i«  never  necesaaiy  to  show  aettuti  notite  to  an  indorser, 
fai  ordar  to  charge  hin ;  for,  though  he  is  entitled  to  notke^  In 
eider  to  protect  himself,  i£  reaadmabk  diligence  is  us^d  to  give  fate 
9oike,  hd  ia  bound.  ^ 

£.  G.     1.  Notice  sent  by  mail  is  good,  whether  received  or  iraC 

2.  If  hk  residence  could  not  be  ascertained,  after  reasonable 
inquiry,  notice  is  excused.     Chit.  B.  486  ;  12  East,  433. 

9.  Notice  sent  to  the  wrong  |idac^  is  good,  if»  on  reasonable 
xnqiMry  the  holder  was  led  to  suppose  the  party  lived  ther^. 
CAmpmam  vs.  Lijmcambe,  1  Johns,  R.  294.  Reid  vs.  Paine,  16  id. 
aia ;  Bmnk  tf  UHca  vs.  Davidson,  6  Wend.  R.  688 ;  Ransom  Vs. 
Maik,2  HiUR.592. 

.  Againr^li  no  mail,  notioe  nay  be  seat  by  aHy  ordinary  conrey- 
aoce,  or  by  private  band.  ' 

The  principle  clearly  is, that  the  holder  is  only  required  to  plai» 
bit'tteCioe  in  such  a  eourse  of  being  forwarded,  aa  is  a 
to  reach  the  indorser  in  the  shortest  and  surest  reasoaoibU  ^^ 
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Why  U  notice  by  mail  allowed  at  all  ?     Becaoae  tb*  indor 
regularly  calhng  fbr  letters  at  hb  usual  office,  is  likely  to  receitis 
k  soonest  in  that  way. 

The  office  to  which  the  notice  ii^  directed,  must  be  thetmt  wfaMi 

.  the  pi^y  U9(aUy  rteeitet  kis  letters.    Per  Spencer^  C,  J.    RM  Ta 

|\uiie,  16  JMiM.  £.231;  4  Wmd.R.^^\  Siory  isc.  297 1  ^  KmU 

And  this  is  the  principle  of  every  decided  eose,  except  dKMia  im 
vAMk  the  indorser,  Hving  in  the  satfie  place,  watf  entitled  to  per- 
dpnal  Botice. 

Now  here,  the  parties  could  not  claim  personal  nolioe*  The 
Ywry  objection  thaA  another  office  was  nearer  to  them,  preeuppeaei 
notice  by  mail  to  have  been  good  ;  but,  would  notice  i^t  to  t^e 
Factory,  have  availed!  There  was  no-proof  of  ifaeir  rfeibehrwg 
letters  tbere-^and  de  mm  appareniihme^  ^.-^^especially  as  tiie  &et,  if 
existing,  could  so  easily  have  been  proved.  Notices  sent  to  tiM 
Factory,  could  not,  oo  any  msoiiable  calculation,  have  itemed 
either  party  as  early,  or  as  surely,  as  if  directed  to  Augusta.  Sodi 
ttiotice,  then,  would  have  b^n  held  iu sufficient,  on  the  ground  that 
Ihey  did  not  usually  call  at  that  office  fbr  lettera.  Tho  rale  nmat 
ivork  bo|h  ways. 

Notice  dropped  in  the  office  whjBPe  the  party  liveSf  k  good»  ^ 
iiere  be  a  regular  j^enmy  poet.  3  Ketd.  107;  not  so  where  there 
is  no  penny  post.  Why!  because  reasonable  dtligefRee  wooU 
give  it  to  him  in  person,  or  leave  it  at  bis  house,  as  die  sorast 
Bieans  of  notice.  It  is  not  eren  pretended  in  this  case,  that  the 
BOtary  was  bound  to  go  or  send  thirUen  miles,  to  give  notioo  at  Hm 
indorsei-s'  dwellings.  Such  trouble  never  was  required.  8eo  1 
Peters,  5Si,fThampsim,  J.J 

In  Ireland  vs.  Kip,  10  Johns.  £.490,  die  indorser  Ut&i  wttin 
the  city  limits.  i 

In  Barber  vs.  Hull,  1  Mart.  ^  Yerger  R.  183,  the  notice  waalei 
at  an  office  which  the  indorser  **  seldom  visited.'*    p.  186.  (1887.) 

This  report  cites  a  case  from  3  LitieU,  498,  whkh  wo  ccMiot 
xofer  to.  For  ought  that  appears,  the  indorser  lived  in  tko  sme 
town. 

In  C7ay  vs.  Oaldey,  3  Lamm.  mU.  R.  480,  we  have  n  inge- 
nious lemma,  perfectly  satisfactory  to  the  oouft,  which  ^ung^i^ 
SMsply  to  peiiiw  prineipii.     (1826.) 

HieCrumitntn  vs.  McCrummtn^  ib.  480,  ruled  hy  Che  aftnie  J«dgo. 
(1^26.) 
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Lajmrte  V8.  Landri/,ih,  576.  Same  judge  says,  '*the  post  office 
iflords  a  safe  means  of  conveyanee,  but  nd  a  place  df  deposit 
•ir  klters.''     (1827.) 

TMs  is  a  mere  play  upon  words. 

Lmmiana  Bomk  ts.  Rmoti,  4  id,  87.  Here  defendant  fired  only 
tfiree  miles  from  the  office— as  in  htiamd  tb.  iiCrp— and  the  eoutt 
Wts  bound  by  its  former  decisions.     (1828.) 

Rangom  ts.  Mack,  2  Hifl  R.  587. ,  (1 842.)  The  court  is  goremed 
by- the  abore  decisi<»ns,  and  uku  hamnd  by  Irddnd  vs.  Kip,  Bat 
tbe  judge  says,  that  the  mail  ^  arrangements**  are  more  impottant 
than  ''corporate  limits/'  in  fixing  the  rules  of  notice,  p.  ^1. 
Now,  in  our  case,  the  "  arrangement"  was,  that  the  parties  called 
Amt  tbeh*  letters  at  Augusta. 

Ftnally — We  have  cases  in  point. 

Bank  of  Columbia  vs.  Laicrence,  1  Peters  R.  578,  (1828,)  (sub- 
•aquent  to  aM  those  emUra,  except  Ransom  ts.  Mack.) 

JmcM  vs.  Lemt,  8  Watt9  4-  Berg.  R:1A.    (1844.) 

JFWer  vs.  Sinpath  2  Rich,  R.  338,  (1846,)  and  these  two  are  dM 
St  eases  of  all  those  cited. 

Mr.  Henrt  H.  Cummino,  in  conclusion  for  the  defendant  m 
contehded : 


1.  That  the  giving  of  notice  of  the  non-payment  of  a  promissory 
By  when  done  by  a  notary  public,  is  an  official  act ;  and  by  th6 

Statutes  of  this  State,  his  pi*otest  in  relation  thereto  is  made  yrimm 
fnAi  evidence  of  th^  facte  therein  stated.  AcU  of  Gem,  A»s.  1822, 
pam.  p.  57 ;  ih.  1836,  Hotrkk.  589 ;  Brook  Sol.  if  Not.  at  referred  to  m 
Am.  Juriif,  vol.  7,  347*;  Bank  of  Utka  vs.  Smith,  18  Jokm.  R.  230, 
140 ;  Bf9wn  vs.  The  Philadelphia  Bank,  6  Serg.  ^  Rawle  R.  484^ 
487 ;  Stewart  vs.  AUiton,  ib.  324 ;  Jenks  vs.  DoylenUnen  Bank,  4 
Watts  Sf  Sergt.  R.  505  ;  Dohson  vs.  Laral,  4  McCord  R.  57. 

2.  That  to  moke  a  notarial  protest  stating  the  giving  of  notice, 
prima  facie  evidence  that  such  notice  ^as  given,  it  is  not  necessary 
that  the  protest  should  stste  the  name  of  the  'place  to  which  the 
notice  is  aent.    Jenki  vs  Doylettotm  Bank,  Watts  if  Sergt.  R.  507, 

3.  That  even  if  protest  was  illegally  admitted,  the  notary  him- 
self having  been  subsequently  called  and  examined,  and  funtishing 
freof  soffif ient  to  justify  the  finding,  this  Court  will  not  send  ll»    . 
caaae  back Ibr  a  rehearing.    McCUskefs  adm'r.  vs.  LmMiiim^%M 
Kdi^  X.  661.  656 ;  Stephens eOsLyru.  Cmttford\  Q^^i^.  VI^n^'"^" 
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'  4.  (Covering  3il  ground  of  plaintifTs  in  error.)  That  the 
deposit  of  the  notices  of  non-payment  for  the  indortera  Walker 
and  Rhodes,  in  the  post  ofRce  at  A  ugusta,  to  which  they  etuallj 
resorted,  and  were  they  received  their  papers  and  letters,  Wat  tof- 
ficient  notice  to  fix  their  liability  ;  and  that  the  peeittcMi  aaauned 
by  the  plaintiOs  in  error,  that  the  post  office,  while  it  afibrds  a 
safe  means  of  conveyance,  is  not  a  leg^l  place  of  deposit  for 
notices  of  non-payment,  is  unsupported  by  argument  or  law. 
Eenk  qf  CofMmhia\s.  La^remce,  (1828)  1  Peten  R,  578;  Jame$ym. 
Lewis,  (1844)  8  IVutU  ^  iSer^^  It.  14  ;  FoiUr  va.  SimaUh,  (1S46) 
2  Rich.  R.  338. 

•  Mr.  Cone,  in  conclusion,  for  the  plaintifis  in  error,  made  the  fol- 
lowing points : 


1.  That  by  the  English  law,  notice  of  the  non-payment  of  a  i 
could  be  given  to  an  indorser,  by  leaving  it  at  his  dwelling,  at  hit 
office  or  place  of  buaineaa,  by  transmission  by  mail,  and  by  notify- 
ing him  personally.  If  not  done  in  one  of  these  ways,  k  was  vol 
available  to  charge  the  indorser.  3  Kent  Com,  107 ;  10  JaJknt.  R 
490. 

2.  That  in  the  present  case  the  indorsers  were  not  notified  in 
either  of  the  foregoing  ways,  and  wei-e  therefore  discharged. 

3.  That  in  those  States  where  it  has  been  decided  that  leavhig 
a  notice  at  the  post  office,  not  fo  he  transmitted  by  wuiil^  was  suffix 
cient,  the  courts  did  not^pretend  that  they  were  mling  according 
to  the  English  law,  but  were  prescribing  a  new  rule.  1  Pden 
il.  581 ;  2  Ri  h.  R  338  ;  8  Watte  if  Sergt,  R.  14. 

4.  That  the  Court  was  bound  to  decide  according  to  the  English 
law,  and  not  to  follow  or  adopt  a  new  rule  not  sancticMied  by  that 
law,  but  unknown  to  it. 

By  the  Court. — Warner,'  J.,  delivering  the  opinion. 

The  plaintiffs  in  error  have  filed  upon  the  record  in  this  caie» 
three  assigDmeats  of  error  to  the  decision  of  the  Court  below. 

First,  tliat  the  protest  of  the  notary  was  improperly  admitted  as 
evidence  of  notice,  the  giving  of  notice  not  being  an  ofiieial  acL 
[1.]   .  The  Act  of  26lh  December,  1836,  amendatory  of  Ae  Ad  of 
1820,  declares,  *'  From  an(i  %.^et  \^e^  ^^m.%^  5^^  xSnia  aieC,  the  ear* 
tiftcotea,  proteaU,  and  o\het  acU  ni  nQ^\«»  T^^^^^^^andaBttbsk^Wsd^ 
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•ad  teal  of  loch  noUiiy,  ii  rekoioa  to  the  QOQ-ao#0pMUNi0  df  w|i 
UM  of  exchrago,  draft,  or  other  order^  mad^  for  the  payta^ai  ^ 
Money  or  ori>er  tbiagy  anfli  ako  in  rciatiea  to  Ibe  ii#Q-fMiyMMil  4if 
any  bill  of  exehaage,  draft,  order,  bond,  or  aoCe,  Ibv  die  pay  Meat 
of  money  or  other  ibtog,  shall  be  deemed  and  received  by  A«  aeA 
era]  covrts  of  law  and  equity  in  tiiis  State,  as  saScteoc  -frimm  Jmm 
or  presumptive  evidence  of  the  frets  therein  stAted,  wilboul  ai^ 
other  or  further  proof:  Provided  always,  that  nothtag  in  ihis  aol 
shall  prevent  either  paity,  plaintiff  er  defendant,  from  havitig  tlMS 
beneit  of  the  testimony  of  such  notary^  sliould  tbey  deem  it  aooeai 
sary;  and  provided  also,  that  the  party  relying  eo  such  •oiariaL 
act,  shall  at  the  first  term  file  in  the  court  either  a  copy  t>r  ^Ml 
originan>f  such  protest  or  other  acts."     Prinetltl^. 

It  is  objected,  that  the  statute  does  not  roaha  the  eaitificaie  «f 
%m  BoCary  etndemx  of  fmtioi,  akhough  it  is  made  evidence  #f  WV9n 
payment ;  and  it  is  insisted  that  the  giving  of  notice  as  aoC  in 
cpAoial  act  It  is  true  the  act  does  aot  in  expreas  teaaa  decilitre 
Ikat  the  eartificace  of  the  notary  shall  be  efideoee  ef  aertnaj 
b«t  the  statate  does  declare,  that  the  certificate  of  the  notary  ahaK 
be  frtmnMipdet  tundenee  af  iike  fwcU  stated  therein,  in  fthdim^  lo  th# 
non-acceptance  of  any  bill  of  exchange,  and  also  inratetsu  le  lh» 
non-payment  of  any  bill  d^  exchange,  draft,  onlef,  bond^  or  note, 
fer  the  payment  of  money  or  other  thing.  The  legialiitnre  mnsl 
be  prssumed  to  have  known  the  law  rdo^M^  to  the  noa-payaoaM 
df  promissory  notes,  and  the  steps  necessary  to  be  takan  lo  6&  jIm 
MaUHty  of  the  indorser,  for  they  were  IngiiJating  npoa  that-  mKf 
subject  matter.  V 

The  giving  of  notice  to  the  indoreer  has  a  veryia^iiir  sriiifon 
in  the  eye  of  the  law,  to  the  mm-payment  of  the  note  by  thtt 
maker,  hi  order  to  hold  the  indorser  liable  for  its  payment ;  naA 
^  act  declares  that  the  certificate  cvf  the  notary  shai  be  presaatp 
tire  evidence  of  the  facts  stated  therein,  m  r^Mim  to  tbn  nnn-pay4 
Aent  of  the  note.  To  hold  the  indorser  liable  iii  law  lor  ika 
payment  of  the  note  on  the  non-payment  thereof  by  the  mahai^ 
the  giving  of  notice  is  a  rel4Uive  part  of  the  duty  of  the  hoMaa^  ^ 
•  which  necessarily  fol%ws  from  a  demand  and  refosal. 

The  giving  of  notice,  then,  may  be  oonsidered  aa  eomaag  within 
dm  hitendon  of  the  legislature,  when  il  baa  dedared  that  the  ea#» 
tifcatn  of  the  notary  ^all  be  preanmptive  evidence  of  tbn  isslf   ^ 
stated  thnreia,  m  ra2altM  to  the  no»|>aynmnt  of  n  paoaaiHM^ 
Bnr  injapaaJwflyjDf  tUs  View  of  the  ^narten,  whnia^^M'^Aunti*''^ 
VOL.  m.  63 


«M  SCrPHBME  OOUSTOF  OXOBfilA. 
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tiM  oM  )«w.  tiM  nuKhief  whick  the  legwlmtore 
1  to  rMWPflT  hf  dlkpeMing  with  the  tcitiiiioiij  of  the  notsryp 
iAMI  l«  lhti»  Cm:!  of  tho  ooalemporeiieoM  conetnicciaii  which  has 
Vwi  ftwei  li>  AW  ttatule  hr  oor  eoarts,  we  hairo  no  hetitatum  m 
Jfcnkii>iif>  m  mtt  jwlfmeiit,  that  iipoa  a  fair  coBttmetion  of  the 
mamiK  )l  wee  the  iM«wioa  of  the  legislattiro  that  the  certificate 
ft  Ihe  mwient  thiMkI  Mi  onlr  he  prtiumpdre  evideneo  of  the  mam- 
frngmmmik  ^  the  »v^iei»  hot  ahto  preranptive  evidence  of  notiee 
to  lh#  toilwrjot.  Thr  Wgislatnre  inteiiided  to  make  the  acts  of  the 
iwtory.  si^  tihr  as  wktos  to  the  non-payneot  of  piomissory  aslea. 
jfcirNihiiy  ihi^  iM4ki»  thereof  to  the  iDdorser.^^ScM/,  when  certified 
«a4i#r  hi*  heiftJI  a»d  9inJ.  in  the  manner  prescribed  hj  th^liet 
^t/  VW  9«\>mmI  ;cT\Hiad  of  error  assigned  is,  that  **  d^hpnilsst 
ft  ihie  netssir  w«»  uapriypeHT  admitted  as  eridence  of  i|Otice»iaBB- 
is  did  ««t  icaie  the  places  to  which  the  notices  weie 


YW  mmrt  Jtotoi  in  hl»  certificate,  made  e  put  of  the  lecoidi 
ifeMI  en  ihi^  ««■»#  dnv  «ff  the  d^tnand  and  refusal  of  pnyasnt  bj 
A^ntohsn  *  he  J^ssitod  in  the  post  oflice  mrtioes  of  non-pajnenl 
*»  «ttc^  ^  the  ind^wserk  eddrvsssd  to  thens  nt  their  lespectire 
places  ef  nWdi^.^ 

I'W  A<t  i#f  I5M.  as  we  lin^v  aktadr  teen,  makes  the  certifi* 
snNSi  fSuNsSiw  and  g<b<r  acts  of  notaries  pnblic  nnder  tbeir  hand 
an4  seni  fmmm  j^mtw  ^  pcvtKnoptive  eridme  of  the  Jmcit  thereia 
,  m  vslMfeon  1%^  thir  ^j^naisscut  ef  a  prvnuasorr  note.  The 
r^saatos  ibnt  nk«ce  of  nM^parment  wns  deposited  in  the  post 
vdk>K  sAhwwcNt  ^.>  »l^  iaJorwn  wsf  tuir  trsviertirr  pimnrn  ff  eiedfc 

Vhlb  4Saseniettt  sf  tW  nsrirr  aamt  he  taken  as  jvnne /ynt  tne. 
end  iW  nobcwdieeeircvd  where  the  !aw  rrqniree  thnna  to  kare  heen 
JknecNii  Vhe  law  nn^nuvU  the  votiocs  to  he  diiectod  to  ths 
»i»iliSii>i^  as  ihssr  resiNKtrv^  p^*es  of  abode,  if  kaofwn«  ertosnck 
y^asesasihey  weikid  ke  smk  BkelYtoieaKTecWca..iniheshocMl 
and  nweft  petftccv-sMt  nt«M#r.  The  arwaaeix:  as  that  the  ascaiy 
sbhMld  have  ssneea  tee  matmmHia-  ^v  to  wtnch  he  nddKascd  ihs 


the  Oottrt  nHBSt  kN»k  st  tbe^/to;^  stnosd  by  the  notnry  in  kiscn* 

sMwtow  ami  pnwottinte  loe  lew  nr»cnic  thcteea.     TW  tmm  sie, 
^leS  An  netoree  wete  ndiMftjMKi  a»  wimhxsersnti 
pitoes  el'  ihoihiw    \h'm^ 
>  wirib  the  baw^  an4i 
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•  Walker  and  others  99,  The  Bank  of  Angwtn. 

Ae  ikttB  if  the  J  thought  proper  to  do  io,  by  examining  the  nottiy 
M  m  mtnesB ;  md  foi*  this  porpone  the  act  reqiiirea  the  >eftiicaii 
fif  the  notary  to  be  filed  at  the  first  term  of  dfeooait.  ThmwHtuy 
hM^  im  oar  judgmtfnt,  stated  the  place  to  which  tin  mOiem  w«# 
addreseedy  and  that  place  is,  the  abode  of  the  hideiaMe.  We  SM 
to  understand  that  the  notary  did  his  dnty,  tiiat  he  knew  ttm  tmir> 
ietioe  er  abiding  place  of  the  indorsersi  to  wbidb  he  # tatoa  d* 
tootiees  were  addressed. 

Weald  the  eridenoe  have  beeti  any  aors  satisfaelofj  if  fkm 
notary  had  stated  that  he  had  addressed  tl^e  notioea  to  ajMrifewter 
|4eQf ,  without  stating  that  that  particular  place  tiet  ike  mMk  of  liMi 
skfhMM||l0 1  On  harii^  stated  the  particular  place  tp  which  fim 
«oricei%ere  addressed,  had  he  also  aiided  that  siidi  {Mffticnkr 
place  was  the  abode  of  the  defendants,  which  pArt  of  the'  statv^ 
went  would  hare  made  the  notice  available  in  law  ?  the  statemam 
«f  fSbm  p&ttietdmr  place^  or  the  statement  of  the  notary  diat  Hie  pa»^ 
flcnlar  place  wa»  ike  abode  ef  tke  defemtanUf  We  are  bound  «» 
take  the  statement  of  the  notary  as  prima  Jheie  tnie,  thattbe  netieii 
was  pxt)perly  directed  to  the  indorseni»  at  their  respective  phnM 
of  abode— -1^^  foci  being  stated  ih  the  certi6caie  of  the  notary. 

The  third  ground  of  error  assigned  is,  that  **  die  necieea  te^  flij 
Walker  and  Rhodes,  deposited  in  the  post  office  atAugtwltyi 
iosQAcient  to  make  them  HaUe.'' 

It  appears  Anom  the  evidence  of  ifoe  notary,  who  was  i 
tydm  defendanuin  the  Court  bekiw,  that  the  netiees  to 

I  deposited  by  bim  in  the  post  oflice  at  Augusta,  not  addtessol 
at  any  pest  office,  they  being  in  th«  hafait  of  receiving  tbslr 
kHers  and  papers  at  Augusta,  It  vras  alto  proved,  ttiat  Widhaf 
lived  seven  and*  a  half  milea  fhMDs  Augusta,  and  Rhodes  tw«M 
wHes  from  Augusta,  both  in  Richmond  county;  Hiat  Uiere  wb0  % 
f0m  effiee  i»  the  Richmond  Factory,  vHthin  two  mike  of  om  ef 
thdmandt three  miles &t  the  other  j  diet  tfiey each  took  a  weeMy 
paper  published  in  Augusta,  which  was  deposited  in  the  jpoituffieu 
feberei  tint  they  ci^lled  at  the  ptost  office  Ui  Augusta  vtImii  they 
«a«M  to  town,  and  semetimes  sent  Hrate  fer  diehr  letteti  —i 
■|mpeiu,  calling  or  sendhbg  at  least  onc0  a  Iveek. 

Tkedecieiouaef  the  oounein  thbeeverulStiteasretnt 
as  it  regards  depositing  the  notice  in  the  post  office^  1 
tke  purty  at  the  place  of  deposit;  and  wis  mtast  be  govntned  bj 
>  w^ioh,  i»  our  judgment^  are  best  sustained  by  the  ] 
I  law  applieuUe  te^Uiiv^lBBB  oC 
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Walker  oBil  otbcra  r«.  Tbe  Bank  oT  Aarwim. 


d«M  DcH  require  the  utnott  pofiAihle  diligence  in  giving  noliee  tA 
Ibe  diiheDOttr  of  s  note  ;  aU  that  is  reqairad  it  ordinary  rwaatmMg 
^Ugeoeo.  Tke  holder  mutt  give  notice  in  «acli  mnnBor  m  it  rem- 
mmMff  cnknkled  to  bring  it  to  the  knowledgn  of  the  indoner, 
wiibont  mmrtmmmMe  delay.  Tbe  defcodaoU  resided  in  the  ooHntfj« 
and  tbera  was  a  poet  office  nearer  to  each  of  tbem  than  the 
Aagoela  pott  office ;  bat  we  think  tbe  evidence  eoutatned  in  the 
record  clearly  establishes  tbe  feet,  that  they  wtfra  in  tbe  habit  of 
vneeiviag  tbonr  letters  and  papers  throngh  tbe  Angnsta  pott  office. 
With  a  baowledge  of  this  fact,  had  tbe  holder  tranaanUed  tbe 
notice  to  the  indorsera  at  tbe  Richmond  Factory,  the  nearett  pott 
office*  but  not  tbe  one  through  which  they  were  in  tbe  .habk  tf 
foetfivinsr  tbeir  communications,  and  perbapt  an  office  wlftb  tbey 
toMom  vtbited,  could  it  be  taid  that  the  holder  had  uaod  tnch  dili- 
genee  at  was  reammaUj^  calculated  to  bring  notice  to  tbe  knowledge 
of  tbeindorsers  of  tbe  disbouourof  the  note,  without  unreatonaUt 
deky  I  Was  not  the  notice  placed  where,  according  to  tbe  evi- 
dence, the  defeodanct  would  be  moil  Ukd^  to  receive  it  in. tbe 
moat  expeditioua  and  practicable  manner  throogh  the  agency  of 
the  pott  office  !  They  received  their  weekly  papers  at  tbe  Aagusta 
office,  called  there  for  their  letters  and^papert  when  tbey  vitited 
tbe  city,  and  either  called  or  sent  there  for  tbem  at  least  once  4 
week.  Suppose  the  holder  of  tbe  note  had  reaided  in  tbe  city  of 
Cbarletton  at  the  time  of  its  maturity,  and  knew  that  tbe  defeod- 
anct were  in  tbe  habit  of  receiving  their  leuert  and  papen  tbrongb 
the  post  office  at  Augusta,  or  oonld  have  ascertained  that  &ct  on 
leasouahle  inqniry,  to  which  office  ought  the  holder  to  bavetian^ 
nitted  the  notice  1  to  tbe  office  at  the  Richmond  Factory,  or  the 
Angasta  office  1  Most  certainly  to  the  Augusta  office ;  and  Sat 
yrbat  roHson  1  becaute  they  would  be  mott  Ijikely  to  receive  tbe 
Vtiee  in  tbe  tbortatt  practicable  manner,  aad  widiont  anrasttns 
Mt  delay.  Tba  bokier  would  have  esertited  doe  diRgeuoe  a 
•ending  it  there. 

It  it  not  inditpen^ble  that  tbe  notice  to  tbe  usdomer  theaU 
be  seat  to  tbe  pest  office  mareH  to  bit  retidenoe  f  it  it  aoficieat  if 
it  be  sent  to  tbe  office  to  which  be  ntuoH^  rmoHs  iar  bis  letien. 
BMb  ^  Gtmm  vs.  HimUu,  i  Wemd,  R.  331;  Mmd  m  Pm^m^  16 
J»hm.  R.921. 

On  what  principVa  u  ^  tb%t  the  law  allows  the  aotiee  to  bt 
ipoowl  when  tent  to  ibainotateTiMto)^Mfc<3S£ycfttei«L\iMte^ 
«f  tto  indoraact    ]aeohuna^e\M^^0t\M'Q«i4.« 
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W»lker  and  otltora  ««.  The  Bank  of  Augusta. 

hi  MOQitaining  the  place  where  the  indoroer  %$uaUy  retort*  Jar  hi$ 
UUtr\  mnd  papers^  and  has  directed  the  potice  to  that  place  where 
it  nny  he  reaaonahly  preaumed  he  would  receii^  it  in  the  ihonest 
period  of  time,  and  without  any  unreaaonaUe  delay.  Let  «a  now 
apply  this  principle  of  commercial  law  to  the  caae  before  na.  Th# 
defcadanta  resided  in  the  country,  in  the  county  of  Richmond,  and 
ahe  Richnuind  Facloiy  post  office  was  nearest  to  them,  but  it  dons 
»et  appear  from  any  evidence  diselpsed  by  the  record,  that  either 
^  them  received  their  letters  and  papers  from  that  office;  but  il 
does  appear,  that  they  were  in  tiie  habit  of  receiving  their  letaeia 
(Hvd  papers  from  the  office  at  Augusta ;  that  they  usually  resected 
Hkeie^for  that  purpose,  or  sent  there  at  least  onoe  a  week.  At 
wUck  office  may  it  rpeaonaUy  be  preaonsed  they  would  reoeti^ 
Ibe  notice  in -the  ahoitest  period  of  time,  and  without  any  ttnre#- 
aenabio  delay  I  at  the  <^ce  where  they  were  in  the  habit  of  callinff 
•r  aending  for  their  letters  onoe  a  we^  or  at  the  office  where  il 
fipes  not  appear  they  ever  resorte4  for  that  purpose  t 

Independently  of  decided  cases,  we  think  the  general  prineiplea 
ef  eemmercial  law  applicable  to  thia  class  of  cases  would  oonsli^ 
tata  it  a  good  notice  and  sufficient  to  bind  the  indoraers  ibr  the 
peyment  of  tl^  note.  The  notices  were  placed  in  the  post  office 
At  Augusta,  addressed  to  them  jthero,  at  which  place  they  were  in 
ahe  habit  of  receiving  their  letters  and  papeia. 

Tlie  argument  for  the  defendants  however  is,  that  inasmuch  aa 
the  notieea  were  not  to  be  transmitted  by  the  mail,  that  the  post 
effirr  was  not  a  proper  place  to  deposit  the  uoticea,  that  the  pest  , 
•Coe  could  only  he  employed  as  the  agent  for  that  purpose  when 
the  netioes  were  to  be  forwarded  to  some  other  office  than  the  o^ 
at  which  they  were  deposited.  Upon  this  point  the  authoritiei^  aa 
we  have  before  stated,  are  in  conflict, 

The  general  rule  with  regard  to  giving  notice  of  the  disboMHir 
ef  btUs  and  notea,  ia,  tliat  where  the  parties  reside  in  the  same  city 
or  town,  the  notice  must  be  penonsl,  or  by  leaving  it  at  the 
dwelling  house  or  place  of  business  of  the  party,  if  absent;  but  if 
|ba  iodorser  reside  at  a  difierent  place,  then  nqi^ce  may  be  sent 
ihre«fk  the  post  office  to  the  post  office  nearest  to  him,  or  to  the 
•ne  to  which  he  uimaUtf  remrU  for  his  letters  and  papers.  Story* 
in  his  commentanes  on  the  law  of  prontissory  notes,  states  the 
f«Ie  te  be;  that  **  If  he  (the  indorser)  resides  in  the  country,  o«» 
fdantationc  in  a  county  where  there  is  no  town,  or  where  therv^ 
Bty  poet  offieaa,  notice  seat  to  the  (oat  oCi^:^^ 
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Walker  and  otben  v*.  The  Bank  of  Amg «ata. 

b  tecustomed  to  receire  his  letters,  if  known,  will  be  proper.'' 
Si9ry  am  Promissory  Notts,  414,  tec,  343.  Wkere  the  p«itie|i  lhr» 
in  the  sane  town  or  city,  ^  notice  is  good,  if  left  «ft-tfae  dwelUny 
house  of  the  party  in  a  way  fta$9mMy  cakmUsied  .io  brag  tkf 
knowledge  of  it  home  to  hinu     3  Kemi  Com.  lOT, 

Why  is  die  notice  good  when  left  at  the  dwelling  house  or  pkee 
of  business  of  the  indorser  %  Because  it  is  left  at  a  plaee  wheM 
be  usually  xesorts,  and  ^t  a  place  rtiumsaMy  eajemlmttd  te  briqg  tb« 
knowledge  of  it  hone  to  him.  Why  is'  the  notice  te  the  pieKWt 
defendants,  who  reside  in  ^  country,  but  who  are  in  the  kehil  <f 
iveeiTing  their  communications  through  the  Augusta  posC 
good  ?  Because  they  are  in  the  habit  of  resorting  to  tfiat 
er  sending  there  once  a  week  for  their  lettq^  and  papera,  md  a 
flodee  deposited  diere  directed  to  them,  is  reasomtMy  tmlcmimt^d  W 
bring  the  knowledge  of  8U(^  notice  h6md'to  them  In  the  Aartmitt 
period  of  time,  and  without  any  unreasonable  ^lay.  The  posi 
master  at  Augusta  had  the  legal  and  proper  custody  of  the  BodeiM 
^when  deposited  in  his  oflfice,  and  was  legally  bound  to  deiiiMrtbem 
to  the  persons  to  whom  the  same  were  addressed,  and  to  ikmrg^ 
the  legal  rate  of  postage  thereon.  The  36th  secdfta  of  the  aet  of 
-eongress,  1825,  declares,  "For  every  letter  lodged  at  any  poal 
office  not  to  be  canned  by  post,  but  to  be  delivered  at  the  place 
where  it  is  so  lodged,  tbe  post  master  shall  receive  one  cent  of  tin 
person  to  whom  it  shall  be  delivered."  GordmCs  Dig,  Law9  U.  S. 
98.  The  post  office  at  Augusta  Was  a  place  where  letters  might 
ba^e  been  deposited  for  delivery  to  the  persons  to  whom  the  sane 
Were  addressed,  as  well  as  those  received  by  the  due  eoune  of 
Ihe  mail.  The  defbndants  resided  in  the  country,  one,  aevea  aad 
a  half  miles,  and  the  other,  twelve  miles  from  the  city,  and  were  fai 
the  habit  of  resorting  or  sending  to  the  post  ofice  at  Augusta,  at 
least  once  a  week,  for  their  letters  and  papers.  This  Ibct  of  itself 
Negatives  the  idea,  in  the  ahsenee  of  any  aiirmative  teotimony,  that 
the  defendants  leceived  their  letters  and  papeiu  fron  the  Ricb- 
Inond  Factory  post  office. 

The  defendants  did  not  reside  in  the  city,  nor  did  they  have  any 
place  of  business  there.  Was  the  holder  bouod  ta  emfikff  « 
special  messenger  for  the  purpose  of  giving  them  notioe»  nhaa 
they  were  in  the  habit  of  resorting  or  sending  to  the  city  post 
effice  once  &  week  for  their  letters  and  papers  t  We  do  not  thiuk 
the  law  imposed  such  a  duty  upon  the  holder  of  the  piqper.  Im 
liie'  eaae  oC  ibe  Bomk  •/  Cokm^  vs.  Lmwrtme^  X  PHmmSL9»^^ 
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Sie^M  Apd  9then  vi .  Crawford,  GotV. 

the  court  say :  **  The  holder  may  employ  a  special  messcDger  if 
b#  pteaaeg,  but  ng  case  has  been  found,  .lyhere  the  English  courts 
iiave  directly  decided  that  he  must.  To  compel  the  holder  to 
incur  such  expense  would  be  unreasonable,  and  the  policy  of 
•dopliiig  a  rule  that  will  throw  such  an  increased,  charge  upon 
c^minercial' paper,  on  the  party  bound  to  pay,  is  at  at  best  verj 
qjMestionable."  In  view  of  the  facts  of  this  pase,  as  disclosed  by 
the  record,  we  are  of  the  opinion  th^  the  holder  of  the  paper 
•xerciied  due  and  reasonable  diligence  in  depositing  the  notice 
in  tbe  poet  office,  in  the  city  of  Augusta,  addressed  to  the  defend- 
■ats  there,  that  being  the  post  office  at  which  they  were  in  the 
habit  of  receiving  their  letters  and  papers,  and  the  place  which 
mMreatonabljf  caladatedto  bring  home  to  them  the  knowledge  of 
the  dishonour  of  the  note,  in  the  shortest  practicable  manner,  and 
ikrithoot  any  unreasonable  delay. . 

The  foUewing  cases  are  cited  as  authority  for  depositing  the 
soticee  in  the  post  offipe  at  Augusta,  addressed  to  the  defendants 
at  that  place.  Foster  vs.  Sineath,  2  Rich,  R.  338;  Bank  of  Colitm- 
^in  ¥•.  Latorenoe,  1  Peters  R,  578;  Jones  vs.  Lewis,  8  Watts  4* 
8mrgL  &.  14.  Tl^se  cases,  we  think,  are  based  on  the  principles 
ef  commercial  law,  and  best  adapted  in  our  judgment,  to  give  a 
practical  efiect  to  those  principles  when  iCpplied  to  the  various 
commercial  transactions  of  our  people,  residing  as  they  fi'equently 
4o  at  a  distance  from  any  town  or  city,  and  receiving  their  com- 
munications through  the  post  office  of  such  town  or  city. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  67. — John  S.  Stephens,  and  others,  plaintiffs  in  error,  rs. 
Geoboe  W.  Crawford,  Governor,  &c.,  defendant  in  error. 


[1.]  The  cava  of  Stephens  tw.  George  W.  Crawford,  Governor,  for  tbe  uee  of  Wend, 

rmriewed. 
£3.]  UpoQ  tiich  e  bond  there  can  be  but  one  recorery,  and  a  former  recovery  upon  the 

■ame  Bond  may  be  plead  in  bar  of  a  Rubscqoent  suit. 
p.]  Oflleial  bonds,  when  not  conformable  to  the  statute  which  requires  tbem,i 
■  frt^MAjr  bo'^eod  at  LOtiioe  law,  can^wlj  be  enforced  aooerdinf  te  tin  I 
lUw. 


^iqil 
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8te|>beii8  and  othera  vt.  Cmwford,  Qm*t^ 

l>ebt  on  SherifT's  Bond.    Tried  before  Judge  MmuwKTmqu 
In  Baldwin  Superior  Court.    August  Term,  1847. 


This  was  an  action  of  debt,  brought  by  the  defendant  in  < 
Oovemor  of  the  State  of  Georgia,  for  the  use  cif  owe  John'  A* 
BreedloTe,  against  John  S.  Stephens,  jis  principal,  and  JoliD  M. 
Maclin,  Benjamin  L.  Lester,  and  Michael  J.  Kenan,  as  securiti^ 
upon  a  bond  given  by  said  Stephens  .as  sheriff  of  the  eoontj  fpf 
Baldwin,  on  the  3d  day  of  March,  in  the  year  1640.  Thia  bond 
was  in  the  form  of  a  sheriiTs  official  bond,  and  recited  tbat  eaM 
Stephens  was,  on  the  6th  day  of  January,  1840,  elected  sfaerHT  of 
the  county  of  Baldwin,  and  was  claimed  to  haTe  been  giren  lA 
pursuance  of  his  said  election. 

The  bond  was  payable  to  Charles  J.  McDonald,  €k>Tei^or,  ite^ 
and  to  his  successors  in  office ;  and  was  deposited  by  the  jvrttlces 
of  the  Inferior  court,  before  whom  it  was  taken,  in  the 
office,  as  a  statutory  bond. 

The  breach  alleged  was,  the  collection  of  a  judgment  hi ! 
of  Breedlove,  by  Stephens,  the  sheriff,  or  by  his  deputy,  after  tiMi 
giving  of  said  bond,  and  while  he  was  exercising  the  oflte  ef 
sheriff  under  said  election  and  bond,  and  for  which  be  had  netet 
accounted  to  Breedlove. 

Upon  the  trial  below,  the  bond  was  tendered  in  eyidence,  aftd 
objected  to  on  the  following  grounds : 

1.  Because  it  was  not  good  as  a  statutory  bond,  not  baring  been 
taken  within  the  time  prescribed  by  law,  after  the  election  of  Ste- 
phens as  sheriff. 

2.  Because  the  consideration  was  illegal,  Stephens  baring  for« 
feited  his  office  by  not  giring  bond  afler  his  election  within  the 
time  prescribed  by  law. 

3.  Because  it  was  not  good  as  a  common  law  bond,  there  hav- 
ing been  no  delivery  thereof  to  Charles  J.  McDonald^  the  obliges^ 
or  to  any  other  pei'son  for  him  by  his  direction. 

4.  That  as  a  voluntary  bond,  it  could  not  be  sued  in  the 
of  a  successor. 

The  Coutt  below  overruled  these  objections,  and  the  bond  ' 
read  in  evidence  to  the  jury.     To  Which  decision,  the  counsel  for 
the  plaintifis  in  erroi* excepted,      i 

The  alleged  breach  of  the  conditiops  of  the  bond  WttthiHi  bio- 
^^f»u  on  the  part  of  the  (ietexi^Aia  in  error.  * 
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Tbe  eoansel  for  die  plaintiflk  in  error  Laring  plescM  «  fertoer 
recovery,  ofTered  in  evidence  a  recovery  apen  the  same  boii^'  kl 
favour  of  the  defendant  fn  efror,  for  the  use  of  (Mrt  Watii,  fbr  am 
amount  less  than  the  amount  of  the  bond,  insisting  that  the  actiooi 
was  barred  thereby,  as  there  couM  be  but  ^mef  reeoftei^  «l]poA  a 
voluntary  common  law  bond.  The  Court  below  rejected  this  evi- 
dence, and  the  coatisel  fSr  the  pMntHfs  in  en^or  excepted. 

A  further  objection  was  taken  to  the  bond,  that  it  had  beett 
extorted  colore  officii. 

Charles  D.  Hammond  was  introduced  as  a  witness  in  behalf  of 
the  jphnnttflTs  in  error,  to  prove  the  circumstances  utfder  whkh  eaid 
betid  was  taken.  He  testified  that  the  j«sticts  of  the  InlMo^ 
court  of  said  county  became  dissatisfied  with  Che  bond  preyUmsif 
executed  by  Stephens,  being  of  opintoo  thai  k  was  net  a  g<oocI 
bond.  After  consultation,  it  was  concluded  to  have  another  hml 
liron  him.  Witness  and  Mr.  Beecher>  being  two  of  said  jasiiee^ 
inibmed  Stephens  that  he  must  give  another  bond ;  the  JHStiote 
bad  determined  to  have  another  bond.  Witness  ^rooM  not  ]mh# 
gone  to  him  as  a  private  citisen,  b«t  went  as  a  justice  ef  dns  lafa* 
rior  coatt,  and  Infbmed  him  that  the  court  bad  cone  |o  tkm  tnm^ 
elusion  that  he  mast  give  a  new  bond. 

Btephens  then  came  forvimrd  and  willfngly  executed  tiie  bond, 
the  subject  of  the  suit.  The  Court  met  for  the  purpoee  ef  taking 
It.  Stephens  had  received  notice  of  the  arrival  of  We  emnrnkskm 
more  than  thirty  days  previous  to  the  etecuttoo  of  tbe  bond.  It 
was  never  delivered  to  Charles  J.  McDonald,  or  to  any  person  for 
himr,  bot  was  delivered  to  the  clerk' of  the  ^Snperior  oonit  ef  snli 
county. 

There  was  no  order  of  the  Court  with  regard  to  the  taking  of 
said  Ixmd,  nor  was  it  required  of  Stephens  iMider  any  thfonl  Ikat 
bis  office  would  be  declared  vacant  if  he  refused  to  execute  it. 

John  S.^Thoraas  was  then  intrcKluced  by  way  of  rebnndl,  itho 
teatided  that  he  did  not  speak  te  Stephens  hinsetf  vinth  regard  to 
his  giving  tbe  bond  sued  on,  nor  did  he  know  that  ffr.  WkmmmmA^ 
it  any  of  the  other  justices  had  spoken  lo  hlmnpon  the  snliJwHi 
Witness,  as  a  justice  of  said  court,  was  present  when  Che  hottl 
aned  on  was  t  Aen.  There  WaiT  no  order  by  tbe  jtiaiieea  rnqnirhig 
the  bend  to  be  taken  ;  It  was  not  required)  exaeted,  or  enioilndhf- 
the  Contt,  but^  so  far  as  known  to  witnesa,  k  wns  velMRnriiy  (Iveft 
by  Stephens. 


«N   ,^,    SUPREME  COUBT  or  OEOBOZ^ 
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8te|ilieM  ftod  otber«  vi •  Crawlbrd,  Q/onr't* 
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Wbei^ettpoa,  tbe  Court  below  left  it  to  tke  jutj  to  d6t«i»aiii« 
yli^lber  tb#  bond  wa«  taken  coiiire  officiL 
,    Tte  jury  Ibond  for  the  defendant  in  error, 

,  CoHB  |c  IaSste^  fsr  the  plainiifia  in  error. 

Itessom  In  Haebis,  for  dM  defendant  in  error. 

Mr.  Lester  contended : 

.  L  The  bold  deiplared  oi>.  cannot  be  snatained  aa  a  atatatorj 
iNM^dt  (i  jB>tfy  R.  ^1,)  not  having  b<sen  given  within  the  tuM 
IPMecribed  by  •taliite.    Hotekk,  507»  ^08;  4  TFaa&.  620. 

2.  It  if  invalid  »t  common  law,  from  illegality  of  conaideratioa 
Bfmn  which  it  was  given  ;  the  condition  being  (o  perform  an  ad 
pvriiiUtedby  atattttd.  Hotckk.  5(^1  \  I  Con^  am  ConL  Zl  i  Po^dl 
IM  j  C(HMg$YB.  Martin,  15  Man.  R.  429 ;  Camarom  va.  MeF&n 
hmd.  No.  Car,  £.299. 

w3.'  Aa  action  cannot  be  austaioed  on  a  volantary  common  law 
bond. ia  the  name  of  a  successor.  The  Ju^iifiti^  vs.  Arnuinrng,  3 
Dev.R.(No.Gar.)2%i. 

•  .i..;  There  can  be  but  0119  recovery  on  a  voluntary  common  law 
\^xd.    ii.  36. 

.  The  Court  below  erred  in  rejecting  tbe  evidence  of  m  former 
recovQiryon  Uie  same  bond. 

^  The  bond  was  extorted  fVom  Stephens,  otiare  aficu^  and 
therefore  void.    2  W<uK)R,  10;  Tingy  vs.  Th4  UuML  SMe^  § 
Peteri  R.  115. 
* 

JCr.  HaBRiSy  for.  the  defondant  in  error. 

f 

By  heepang  steadily  in  view  the  principle  staled  in  2  Bmky  A. 
362,  case  o£  Trtamrer  vs.  BaUs,  and  recognised  in  1  KdLy  B. 
(l82^Uiia  etse  k  relieved  of  all  th^  difficulty  which  the  adversaiy 
ODiinael  saema  to  think  must  attend  it»  if  the  coone  of  raaaoniag 
hi  Ktl^  is  adhered  to  now. 

,  It  ia  believed  that  the  decision  in  Kelly  is  less  eompkined  of  hf 
eounael  of  the  plaintiff  in  error,  than  that  reasoning.  Lei  ua  see 
if  th#t  decision  may  not  be  supported  by.  a  cpoiae  of  Teaaoniag 
which  will  command  general  assent. 

The  prmcif \e  m  Bailqi  ia^  '*  that  allhoogfa  a  boftd  W  m4  tekin 
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is  exact  confomity  to  the  act  authorizing  it,  it  is  hot  ¥ofd«  Jf  it 
noi  void  uiUe98  the  act  it$elf  makes  such  pvtfbUwn.  To  reader  i 
bond  tak«i  under  a  statute  void,  it  must 'be  so  accetding  to  exprM 
enactment^  or  tiie  bond  nuat  be  iatended  to  operate  as  a  fivod  t>B 
the  obligee.'* 

H^d  the  atatule  of  G^orgk  (the  aet  of  1893,  ^ffrute  186,) 
dkctered  that  fllierifft'  boiids  taken  by  ihe  Isferlor  eouft,  If  m/t 
taken  feitkm  the  time  preaeribed  hj  it,  stibald  be  Tmd;  then  lh« 
bond  heie  aoed,  woald  have  been  rM  fer  that  ivaeem-  %y  eifreee 
eaaetneae.  '^ 

The  statute  of  G^rgia  containing  no  auch  proviaion,  thelKMi 
eamioc  therefore  be  toid  Ibr  Uku  rtetea,  if  the  pAu^ple  rtXM  on 
M  eorreet. 

Nor  can  it  be  void  on  the  g^oilnd  that  the  bond  WA  intetidied  tie 
•peiMe  as  a  frind  on  fhe  oMigee,  as  Mb  h  mot  pretended  by  the 
pleas,  and  is  without  evidence  to  support  it. 

It  Would  aeem  to  Mlow  as  a  neeessary  eoasequ^nee  'iMAd  ^ 
firegolBg,  that  the  omieeimisy  the  Infbrior  cOutt  te  take  tliii  hdtM 
within  ten  days  after  the  arrival  of  the  rfMrifPs  eommiaaion,  as  1l 
Teqfii^  by  aet  ef  1811,  Prib<^  178,  cannot  operate  a  dieehaige 
of  die  obligeea  per  ee,  * 

Betides,  another  principle  established  by  the  repeated' deeiflfeps 
.  of  the  Svpreme  Court  of  the»  United  Statea,  to  wit,  iti  the  eai6  df 
UmUei  8imtmt9i  Vam  ZamU,  11  Wheat.  R.  184;  Doxrh.  Feet  Mae- 
ietOeaeral,  1  Petere,  318,  in  perfect  consonance  with  the  ,|irhiei|»l9 
flKtt  lefctied  to,  nmtoe  in  assisting  this  Court  in  Ae  decision  of  tM 
poiats  presented  by  the  plaintiis  in  error.  Ttiat  prfncipld  is,'  **  Aii 
the  securities  cannot  avail  themselvee  of  the  oini8sh>n  or  neglect  of 
^ty  of  a  pubKc  officer  to  do  what  the  law  requires,  as  a  defence ; 
for  such  things  are  Yiot  contained  in  their  contract,  and  form  nepaA 
of  the  condition  of  the  b6bd." 

If  these  decisions  are  authority,  what  becomes  ef  the  poilitiM 
tMOtaied,  that  the  bomd  is  yM  hecauee  net  taken  leUhim  the  Hme 
prescribed  by  statute  1  ** 

Tbe  emiaaion  'ef  the  justices  to  do  a  mhiistenal  act  withtn  bie 
time  presoribed  by  statute,  or  their  dereliction  of  duty  in  any  ptf^ 
tfeldar,  doea  not  fbmish  any  ground  of  defence. 

It  M  meemmed  by  the  adversary  cotmaet,  that  the-  offiee  of  sleiW 
waa  vacant  wAea  the  bond  i^as  given. 

If  it  be  true  that  the  office  was  vacant,  then  Stephena'eodl^^ot 
VktB  been  Aerilf  elMt,  or  acting,  at  the  iifHe  t!hn\AsinftNr«a  ^gMih, 
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StOfilkM  wad  ocbora  va.  Crawlord,  Q<ir*r. 


If  both  be  trii«4  that  10,  that  ibe- office  wa«  va«»fU  mod  Stephens 
ffOi  wfii  mctmg  a#  sheriff  then  it  would  ai^ear  tl^  there  wm  bo 
CM^uderftioB  Cmp  the  boBd.r 

Itea  hftpp«iM  lb«<  neither  thaona  aor  the  olher  is  tree. 

The  office  weu  not  vacant. 

it  be4  Mt  bem  a^jndg^d  #r  i$tlmtti  nmcmiit  ,  mnd  diit  Yfi9 
««c0RMiiy  tifli  b^vaibtfem  done;  U10  word^  '^liofl  ^  a—ifdwW  « 
900091!*  ttdni^lly  meM  adjudged  cor  declared  .a«  .facaak 

Tbtt  jnfltioet.ordexvd  Ba  mcip  election  ;^  bad  ibe*  baYe  beea  deae^ 
Ibat  order  would  properly  have  been  held  to  be  a  declairatiQa  oC 
taeasajTr 

.  :  Stephana  wva  aeliag.  teider  tbe  i^Ktion  ia  Jmmmtf 
tbm  execution  of  this  bond,  and  this  fact«  the  evidence  in  tha^ 
%ad  tba  sa^itiAli  im  4i«  befid».pnMre. 

.   TU«  auk  M  Aow  preaaa(ed  ta  ihia  Qwcinpe^tbeynMA^ia 
upon  a  9tatmtory  band. 

in  aB  |ta  oearfirieeft  penalty  &6^  it  eoiifofm  in  ^^fst]^  raapeot  to 
lhi9  fc^ttkaqienfi  of  ear  atatute  calativa  16  abeiTft*  b^di,  and  ii 
Ibereia  ia  wchjiBg  MprMMC 

If  U'be  a  aiatatory  bond,  eoeiiag  from  Ibi  pTopi^  diiparffery^ 
the  proof  of  signing,  scaling  and  delivery,  is  wbolfy  aaaeceaiary. 

Whelber  a  atatuuny  or  vplantary  band,  it  ia  reapecifully^  Viit 
tamastly  and  cenfidebtly  tabmittod,  that  under  oar  Judasiary  adr 
a^  pcoof  i%  dippented  with  ia  fte  first  iaataOioa,.  and  iaia  no  um 
Vt^taired.  of  i^utiffa  antil  the  mmi  has  beea '  cbfltyged.  and  the 
laaeiaity  of  a«ch  proof  arisea  by  ihe  plea  of  arm  (Trf  jljarmai^  ttoi 
iad  by  Iha  affidavit  of  defendant,  hanring  beea\filed. 

There  is  no  inch  plea  in  this  case. 

If  Aia  be  a  sUlatory  bond,  auit  in  name  of  aaccewor  of  obKgee 
ia  rigbtfullj  brought ;  for  the  abligation  ia  to  the  auccoasoct  i* 
forms,  as  well  as  to  the  Governor  for  the  time  bein^    Tr9»mw9  m» 

Ii  ia  urged  tbuc  the  emtiigratim  of  the  boad  ia  aOixa^  bassafft 
ihe  office  was  vacant 

It  is  lapeated  that  ikere  is  no  pP9^  that  tit  ^fw  qfsimifwmi 
Wcaa^/  U  i*  atherwise. 

But  illegality  of  consideratioo  can  be  i^iadicated  eo!y  af  HBia- 
Ihiag  nkdumm  si;  or  mahim  prahibiium.  Thf  act  af  .taking  Ais 
bond  violates  no  moral  duty,  nor  any  jpoiitice  iiwrfpsaf. 

iif .  to  du»  aaaignneat  of  error  upoa  the  rqeotjoa  by  tlii  jkklga 
bflaWj  qC  tba  xncpsd  ia  tha  caae  of  the  GFafansar  fir  Ikdwaaa  af 
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Wani,  (case  reported  in  1  Kelly  ^7,4,)  the  answer  is,  ^tbai  the 
recovery  or  judgment  in  that  case  is. for  a  specific  amount^  far  leaa 
than  tbe  peoakyof  the  bond. 

That  that  judgment  should  not  be  final,  is  evident  from  the 
pleadings  in  thai  case;  it  alleged  special,  or  ratber  specific  daniage 
under  our  statute,  directing  plaintiffs,  fully,  plainly  and  distinctly,  to 
■ft  frrtk  eaiMe  of  action,  &c.;  and  upon  the  pleadings  and  proofs 
the  verdiet  was  for  tbe  danage  actually  sustained* 
.  Thii^coursa  is  necessary  snder  our  syatetn ;  it  is  imattmided  by 
eir«iiityy  delay  or  danger. 

.Why  sboutd  tbe  person  first  suing  reeover  the  amowH  of  Am» 
.whole  peoallyy  and  aU  others  injured  be  driven  to  their  tcktfBLcioB 
tm  obtiUa  the  several  amounts  to  which  they  ar^  entitled  f  Them 
te  **  neither  rfayme  nor  reason  "  in  sacb  a  coarse.  The  seouritict 
caianol  be  made  to  pay  beyond  the  penalty  in  anjr  mode;  and  what 
■ahsUntial  dtfihireBce  can  there  bein  a  new  suit  en  tb«  bond  hf 
•neb  parson  injured,  or  ia  resorting  to  a  9ci.  fa,<,  to  aceomplish  the 
praciae  aam$  result* 

If  we  hnd  not  distiacdy  abelished  apneial  pleading,  thera  wiinhl 
have  been  force  in  the  position  taken  by  coupaeL 

The  practice  he  insists  ou,  is  utterly  inconsistent  with  oorown 
system. 

Mr.  CoNa,  ia  conclusion,  for  die  plaintifis  in  error,  subtaiitted  tke 
following  poiaU : 

1.  The  bond  declared  on  cannot  be  aostained  aa  a  statntmy  boMl, 
1  KMy  R.  674. 

2.  It  is  not  valid  as  a  voldntary  common  law  bond. 

Because  there  was  no  legal  delivery.     1  Si^ppartti  Tmtchttfm^,' 
»l  %  Bisck.   Cam.  307;  4  Vm.  Abr.  27;  4X*o».  Dig.  273;  » 
JfJMi.  JL  461 ;  10  id.  456;  12  /«An#.  R.  418;  1  Jakm.  du.  114; 
a  J>e9.  £.291}  I  Iredell  R.697. 

Tbo  fttit  eannot  be  maintained  in  the  naase  of  die  Mcesaaor  4t 
Urn  nriginal  oUigen.  4  Porter  i2. 345;  3  IredM  iR.360>  1  Ltigk 
JL4d5;  lJDer.^153. 

'■  Bonda  and  elhnr  chases  in  action  are  not  assignable  at  conmcKNi 
law.    7  anf^I)ig.^99;  lDalLR.2eSi  UMast.R.l€l7i  I6ii. 

\  tt«t  good  by  scatnto  bnt  by  cnmnMrnkw^  ctn  enlS' 
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be  enfbrcMl  according  to  the  rules  of  tbe  commoD  law.    4  Doug. 
i2.266;  2  Leigh  R.  ^4.2. 

There  can  be  but  one  recovery  on  a  bond  ^  commoa  fatw. 

By  ike  Cmurti — Nibbet,  J.,  delivering  the  opinioii. 

[I.]  AM  the  potnta  made  in  this  case,  except  one,  were  nade  ia 
the  case  of  St^^hem^et  sL  vs.  Geo.  W.  Crmwford^  Jbt  tkouee  tf 
Ward,  reportod  in  1  KeUy,  574.  The  action  in  that  case  was 
upon  Stephens'  bond ;  so  it  is  in  the  present  oaee,  but  tnfavoiik'of 
a  diflerent  usee.  We  detemined  In  the  first  case,  diat  the  bond 
was  not  good  under  the  statutes  of  Georgia;  that  the  aiuseessoM 
of  C.  J.  McDonald,  to  whom  it  was  made  payable,  could  sue  tpoa 
it;  that  it  was  a  valid  bond  at  common  law ;  that  as  aucb;  die 
deliverj  to  the  clerk  of  the  Superior  court  bj  the  justices  of  d« 
Inferior  court,  before  whom  it  was  taken,  wim  a  safficient  dfliliverf. 
Upon  the  hearing  of  die  case  first  naftied,  it  was  streouonslf 
insisted  diat  delivery  to  C.  J.  McDonald,  to  whon^  add  to  whose 
pnecesson  in  office  .the  bond  was  made  payable,  was  indispensable 
to  its  validity  as  a  voluntary  bond.  The  same  ground  is  urged 
BOW ;  vrith  more  than  the  learned  counsel's  usual  confidence,  he 
(Mr.  Cone)  maintaining,  that  the  aid  of  the  statute  cannot  bein^ 
voked  to  make  a  bond  void  under  it,  good  at  common  law.  I  do 
not  propose  travennng  again  the  ground  occupied  by  this  Court  in 
the  case  in  1  Kelly;  what  is'  there  decided  remains  decided,  as 
we  find  no  reason  or  authority  for  altering  our  opinions.  Tbe 
pomts  enumerated  as  having  been  there  determined  might,  widi 
some  saving  of  labour,  have  been  omitted  in  the  bill  of  ezce[^tions 
now  before  me;  as,  however,  the  question  of  delivery,  in  the  argu- 
ment, has  again  clicked  the  strong^  of  the  counsel,  and  partiea-  i 
nlarly  as  the  judgment  of  tbe  Court  and  the  reasoning  npon  which 
it  Was  founded,  has  failed  to  command  his  approval,  I  have  agals 
turned  my  attention  to  it,  and  will  endeavour  briefly  to  fortify  that 
Judgment.  ■'In  that  case  and  in  this,  the  bond  was  made  payable  to 
CkqrUs  J.  McDonald,  Governor,  and  Commander  in  chief  ef  A» 
army  and  navy  of  this  State,  and  his  successors  in  office,  was  takea 
before  the  justices  of  the  Inferior  colirt  of  Baldwin  eoanCy«  and 
]>y  them  delivered  to  tbe  clerk  of  the  Superior  court. 

The  Statute  of  Geot^m  ^LwxVvoTlzea  the  justices  of  tbe  Inferiar 
OMirt  to  take  a^ieriffa'  \>ot\^^%.\A  d\x«>^\&^^Q»cfi>s^\iib\»xi&ed  ever 
to  the  clerk  of  tbe  Supervox  cowtX..    IV^  \>\^^gDB«tx.  ^  ^^coik^aux 


MILLBDOCVlLLE,  NOVEMBEK  TERM,  1847.    fig? 


Stephen*  and  others  v«.  Crawford,  GmtV. 


ID  SUpktti^YB.  Crawford,  GooW^  use  qf  Wafd^  was,  that  the  hood 
waft  <]elivered,  and  was  valid  by  the  rules  of  the  comxDon  law.  In 
aupj^ort  of  this  judgment,  the  judge  w)io  wrote  out  the  opinioo, 
myi  I  **  We  recognise  the  positian  occupied  by  the  counsel,  that  to 
be  good  as  a  voluptary  bon,d,  it  must  have  all  the  incidents  of  a 
deed ;  it  must  be  signed,  sealed,  attested  and  ddivend.  One  of 
these  incidents,  to  wit,  delivery,  it  is  said  is  wasting.  The  bead  is 
made  payable  to  Charles  J.  McDonald^  Governor  of  the  State  of 
Greorgia,  and  his  successors  in  office  ;  and  the  argument  is,  that  k 
was  not  delivered  to  Charles  J.^.McDonald.  We  cannot  see  that 
i^  was  necessary.  In  conaidenng  the  question  whether  it  be  or  not,  % 
gCK)d  voluntary  bond,  we  must  look  to  the  circumstances  \inder  which, 
and  the  character  in  which,  jit  was  given.  A  bond  made  to  A  and 
delivered  to  B,  is  void  for  want  of  delivery.  That  is,  however,  not 
this  case. .  The  obligor,  Stephens,  is  the  sherifif  of  Baldwin  county  j 
as  sheriff  he '  goes  to  the  Infbrior  court,  and,  suggesting  that  his 
pieviously  executed  bond  was  considered  void  by  some,  of  his 
awn  mere  motion  tendera  to  them  an  additional  bond,  which  they 
accept.  The  act  was  voluntary.  It  does  not  appear  that  the  court 
pirtute  officii  as  agents  of  the  State,  considered  the  previous  bond 
void  and  asked  a  new  one,  or  used  any  means  by  threats,  suggest- 
tions  or  otherwise,  to  get  it.  The  evidence  is,  that  he  o£  his  own 
accord  tendered  it.  Again,  in  writing  out  that  opinion,  he  says  : 
"  To  return  to  the  -question  of  delivery.  The  only  inquiries  to 
test  the'  sufficiency  of  the  delivery  are,  to  whom  does  the  law 
direct  this  bond  to  be  delivered  1  and  was  it  delivered  to  the  per* 
aons  appointed  )>y  law  tp  receive  it  1  The  answers  are,  that  the 
statutes  of  Georgia  declare  the  Inferior  court  competent  to  take 
it*  and  require  it  to  be  turned  over  to  the  derk  of  the.Superior 
cpurt  for  cu0tody ;  and  that  it  was  taken  before  them,  and  by  them 
delivered  to  the  clerk  of  the  Superior  court  ^hdl  of  which  not  only 
amounts  to  delivery,  but  in  our  judgment  is  the  only  kind  of  deli  very 
which  vrould  fulfil  the  requirements  of  the  law."  Now,  the  objection 
of  the  learned  x;ounsel  to  the  judgment  is,  that  no  delivery  of  thb 
bond  is  good  but  to  the  obligee,  Charles  J.  McDonald,  and  to 
the  reasoning  is,  that  it  invokes  the  aid  of  the  statute  to  effect  the 
delivery  of  a  bond,  confessedly  not  good  under  the  statute,  in  order 
to  make  it  good  at  common  law  as  a  voluntary  bond.  To  ^abo- 
rate  the  argument  a  little,  it  stands  thus.  Here  is  a  bond  made 
to  Charles  J.  McDonald,  Governor,  &c.,  and  his  successors  in  i 
}f  dellv^jred^  19  him^  it  is  admitted  if,  wQuld  be  good  as  a  1 
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tary  bond ;  bat  to  avoid  the  uecessity  of  proring  a  delivery  to  bin^ 
it  is  beld,  that  a  delivery  to  (ertain  pereotiB  aotborized  hj  kw  lo 
take  tbe  bond,  is  sufficient ;  tlias  invoking  the  aid  of  tile  itatste  tm 
make  good  tbe  delivery  and  sustahi  tBe  bond.  In  aBtmref  to  wbkh 
I  reply,  tbat  tbe  aid  of  tbe  statnte  is  not  inwiked  to  make  dna  a 
valid  bond ;  it  is  invoked  only  for  the  parpose  of  sbofrivg'itf^/SHf; 
that  tbe  Inferior  cotrrt  are  made  tbe  agents  of  the  State  to  take 
the  bond  s  of  sbenffs.  If  a  sberiflT  in  office  deKvers  to  tiiefii  Tolonta- 
rily  bis  bond,  with  intent  that  be  ^ball  be  bound  by  its  cofiAtioai^ 
vrbotber  tbey^bave  tbe  legal  authority  at'  tbe  time  to  take  it,  or  mMf 
it  15  a  good  voluntary  bond ;  they  are  public  officerB,  be  receg^ 
eises  them  as  snch,  and  voluntarily  cornea  under  obligations  fraa 
which  he  cannot  escape.  The  bond  derives  its  valid  cfaaraeier,  aeC 
from  the  official  designation  of  the  payee,  nor  of  those  te  wImnb 
it  is  deNvered,  but  from  tbe  free  and  voluntary  tender  of  it  on  dw 
part  of  the  obligor.  This  bond  is  made  to  the  office  ;  the  GoveiiMr 
is  but  tbe  trustee  of  the  people,  and  tbe  Inferior  court  are  the 
agents  of  tbe  law  to  take  it.  This  is  certainly  the  true  view  ef 
the  case,  If  this  was  considered  as  a  statatory  bond.  But  if  it  ha 
not  viewed  as  a. statutory  bond — if  the  assumption  is  tbat  it  is  eoly 
a  good  voluntary  bond — then 'I  say  tbat  tbe  obligor^  by  voluntarily 

'  Executing  the  bond  and  delivering  it,  as  tbe  statute  directs  the 
statutory  bond  to  be  executed,  has  adopted  the  payee  and  receiver 
of  it,  and  is  estopped  from  denying  its  validitj.  If  a  contrary 
doctrine  were  mnintained — if  no  delivery  of  such  bond  were 
held  sufficient  but  to  tbe  nominal  payee — then  not  one  in  one 
thousand  of  the  bonds  of  our  country,  purporting  to  be  official 
bonds,  would  or  could  be  enforced  as  voluntary  bonds.  Yet  the 
books  are  crowded  with  cases  where  bonds  payable  lo  public  offi- 
cers, or  to  the  State,  and  delivered  to  its  agents,  have  been  held 
valid  as  voluntary  bonds.  In  each  and  all  of  such  cases^  the  ob^ee- 
ti6n  of  the  counsel  that  the  aid  of  the  statute  is  invoked,  would 
apply  with  as  much  force  as  it  does  to  this  case.  If  it  ha 
admitted  that  this  bopd  was  required  by'  the  Inferibr  court,  and  st 
tbe  same  time  that  they  bad  no  auibority  of  law  torequirsit, 
unless  tbe  circumstances  under  which  it  was  -taken  amouut  ta 
extortion,  it  is  still  a  valid  voluntary  bond.  If  there  be  no  law  to 
prohibit  the  taking  of  such  bond — if  it  is  not  obtained  by  fraud, 
circumvention,  err  oppression,  it  is  a  good  bond. '  This  was  so 

held  in  tbe  case  of  Speake  ^.  TU  TJuUedi  ^Uiiu,'^  Crendl  JL  28. 
In  such  a  case— *c  ca^  hon*  \wv^«t  ^oxMsAwt^Bwn    li^  ^ 
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aevciwntii  with  the  State;  he  volmitarily  uodextfket  with  her 
egenU  |  the  State  is  as  compelBQt  to  cookract  with  him  as  a  citip 
■M ;  tiie  bond  is  not  against  public  policy,  it  is  not  i»  contraveotioa 
«f  pyMic  law,  it  is  not  opposed  ^o  piiUic  moralitjr ;  k  is  fouiMled 
on  a  snIMeAt  ooiisideraftioBy  and  it  is  executed  aecording  to  tbo 
aOHHng  and  intent  of  both  parties ;  and  wb^  shoald  it  not  bia4 
tiieiwrtiesteit? 

The  position  now  taksB^  and  taken  ako  in  ^he  previous  caae  on, 
this  bond,  is  sustabed  by  authority.  The  case  of  The  tklii^ 
Suom  TB.  Timgy^  was  «n  ac^on  on  a  bbod  made  payable  te  The 
UniUd  Simie$,  amdexe^iUed  io  tk€  Stereiaty  of  the  Navp,hy  9Lf\xr9vr 
in  tfato  Nary.  To  this  suit,  among  other  things,  it  was  plead,  that 
the  bond  was  not  'taken  in  pursuance  o£  the  laws  of  the  IJoited 
States,  and  was  void  as  a  statutory  bond  ;  that  it  was  not  bin^g 
at  common  law,  and  was  void  for  extortion.  The  last  plea  waa 
snstaiifed,  the  conit  determining  that  the  Secretary  of  the  Navy 
knd  no  authority  to  require  snch  a  bond  as  a  condition  precedent 
to  the  purser's  entering  upon»  the  duties  of  hb  office.  Yet  the 
eouiti^  held  dmt,  but  for  extortion,  the  bond  would  be  good 
at  common  law ;  Mr.  Berrien,  {or  the  United  States,  then  the 
▲itemey  General,  nontendiag  that  a  bend  is  not  less  voluntmy 
becausie  it  baa  been  vequiFed  by  a  public  officer,  but  not  oontrarf 
to  l^w.  Mr.  Story,  in  delivering  the  opinion  of  the  court,  asserts- 
fkm  right  of  the  United  States,,  as  sd  incident  to  its  sovereignty, 
to  eontrAct  with  a  eitixen— <4e  take  a  bond  in  cases  not  previewsly 
prescribed  by  law ;  and  says,  **  We  hold  dint  a  voluntary  bond^ 
taken  by  authority  df  the  proper  officers  of  the  Treasury  Depart- 
menUlo  whom  the  disbursement  of  Ae  public  moneys  is  entrusled, 
to  secure  the  fidelity  in  official  duties  of  a  receiver  or  so  agenT 
ibc  disbursing  of  public  moneys,  is  a  binding  oentraot  betmeen 
bin  and' his  snreties  and  the  United  States;  although  snch  bend 
may  not  be  prescribed  or  required  by  any  positive  law." 

Banning  a  parallel  between  ^e  case  of  the  TAs  Unii^  BMm 
vs.  Tmgy  and  the  case  at  this  bar,  it  will  be  seen  that  they  are 
very  similar;  in  that  oase  the  bond  was  made  to  the  United  Stateai 
in  this  to  the  Gkyvemor;  in  that  the  bond  was  taken  by  a  publie 
ofioer,  to  wit,  the  secretaryof  the  navy ;  in  this  by  publie  effieers» 
to  vrit,  the  justices  of  ti^e  Inferior  court ;  in  that  the  bond  wpa 
keld  Toid  as  a  statutory  bond;  so  also  in  this ;  it  was  held  in  that 
cnae  good  at  common  law,  b|it  for  its  being  extoited ;  so  akib  win 
hold  dM  it  is  good  at  eommoa  kw  in  this  casa«  lb«c%  Vmw^  '^'^ 
VOL.  m.  65 
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evidence  of  eietoitieii.  In  tli«t  case  there  was  no  'pmtMwe  iIn* 
tli^bontl  was  n^  executed  beeanse  not  delivered  lo  tbe  p«yee(b 
l}ie  United  Stattes;-  it  was  not  lliere  insisted  ibat  the  aid  of  th» 
stbEtnte  was  invoked  te  kee|)^  ont  the  Te^rements  of  the  etimvaxm 
hiW,  as  te  dieUreiy;  it  was  there  dairaed . Ami  the  bond  w«e«ottlw 
less  Tohmtary  beeause  required  by  «  pubKc  officer,  and  the  elaiai 
was  allowed  by  the  court.  The  great  principle  Was  thoFO  i 
that  ctie  ipay  execute  a  'bond  to  a  Btaie  m  its  pnblie  i 
Uiding  tipon  hitn,  according  to  the  rules  ef  the  eomnnov  kw,  as 
if  Executed  fe  a  private  individual ;  apd  that  w  ^reckely  what  ii 
new^  and  what  has  heretofore  l)een  aasertdd  by  this  Gomt. 

0o  also  in  the  ease  of  Thomas,  Judge  ,qf  PrdfoU  vs.  Wkiif, 
reported  in  18  Mom.  368 ;  an  action  of  debt  was  bronght  npos  m 
BcMid  given  te  the  judge  of  probate ;  the  defendant  objected  that 
fte  bond  waB  not  a  probate  bond,  although  ^ven  to  the  judge  ef 
probate,  because  it  was  not  such  a  b<^d  as'  he  was  aaiherixed  or 
tequil^  to  take  virtute  ojimi,  Parker,  Chief  Juatiee,  said,  <*wie 
are  all  clear,  that  the  objection  is  fatiil  to  the  action ;  &r  this  bond 
is  not  technicany  a  probate  bond,  it  notr  being  necessary,  if  at  aX 
proper,  <hat  it  should  be  given  to  the  judge  of  piebata.''  Thm 
action  was  dismissed  upon  the  ground  thet'4ftie  bend  net  beiag 
re«{uired  by  the  statute,  the  court  had  no  jurisdfetieo.  Chier  Jus- 
tice Parker  fhrther  says,  **  It  is  nottheteibre  a  probate  bond,  and 
so  can  net  be  sued  originally  hete;  ibr  this  cknirt  has  no  origin^ 
jurisdietion  of'  civil  actions  between  party  and  party,  unless  it  is 
giveii  by  statute.  No  objection  is  nade-  to  the  validity  ef  the 
bead ;  it  is  undoubtedly  good  at  common  law,  for  the  eM^or  hm 
Iff  kU  dead  ccmefOed  ta  wmkeihe  Miget  inmtee  for  tjke  pefiommitF' 
i^^ed  in  ike  eum  secured.'* 

Here,  again,  we  have  a  bond  executed  to  ti  publio  officer,  4n  a 
eaee  (as  we  hold  in  this  case)  where  the  officer  bad  no  authority 
to  take  it,  pronounced  good  at  common  law,  apd  the  reason  givsa 
is,  that  the  obligor  had  by  kii  deed  cemented  to  make  the  Migee 
thutee  for  the  persons  interested  in  the-sum  seemed.  He  contracted 
Vfith  an  officer,  and  consented  to  be  bound  according  to  the  exi- 
gencies of  his  contract,  to  such  persons  as  aceordmg  ta  luw  weie 
interested  in  iftie  penalty.  So  we  held  tbltt  StejdienA  has  contented 
by  his  deed  to  make  C.  J.  McDonald  and  his  suecerison,  trustees 
fortho  persons  interested  in  the  faithful  execution  of  his  ^ties  as 
sheriff;  and  upon  just  such  i^easoning  as  this,  weve  the  qncoliin 
SAW  «A  opea  (me,  1  &\mVd  V)^  «uxHi^]y  inclisea  tm  held  him  UMi 
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to  a]l  penoB0  inji^d  bj  his  breach  of  this  bond^  to  the 
extent  tbat  he  wcruld  be  liable^  if  it  was  good,  luider  the  statute. 
The  principle  ia  this  case  is  agaio  settled,  that  a  bond  is  not  the 
less  Tol^ntary  because  execated  to  a  public  officer,.  I  again  assert 
that  any  delivery  which,  in  such  a  ease,  is  in  acoeriance'-with  the 
uoderst^DdiBg  aad  intent  of  the  parties,  id  a  good  d«^Tery. 

The  radkal  vice  of  the  reasoning  of  ^ecoonsel  for  the  pkbciff 
Hk  ersor,  is  found  in  the  assum^on,  that  this  bond  is  in  the  aatove 
ef  a-  contract  between  the  obligor  and  his  snratass  and  Charies 
J.  HeDomaid  in  his  individual  character.  The  argniMnt  assuvaoi 
thisj^aad  if  it  was  so,  thea  indeed  a  delivery  te  him,  or  pnoof  it£ 
vHiat  would  amount  to  a  delivery  to  him,  would  be  necessary  to 
its  validity;  as  for  example,  a  bond  in  which  A.  covenants  undet: 
a  pe^iiby^to.pay  to  B.  a  specific  sum  of  mooey,  or  to  do^  or  not  to 
do,  a  speci6c  thing.  Such  are  not,  however,  the  only^bonda  kn^wa 
to  the  common  law.  JBondf  are  4:apaUe  <tf  being  enforced  at 
.  eomnoa  law,  haying  conditions  of  oontinuous  Jiabilitjr  u^  em« 
bracing  variant  liabilities;  so  also  such  as  grow  -out  ol!^  and  ha?!e 
Delation  te,  official  duties.  Benoe  the  necessity  of  loekmg  ^  te 
the  ciroumstiuaGes  under  which  an^  the  character  pn  whi^"  the 
|MUPties  coati>actt  in  ovder  to  determiife  not  only  what  are  ^  rights 
and  obKgations  of  the  parties,  but  also  what,  ineadi  ease«  conslr 
tutes  a.deMrery.  Here  is  a  bond  which  recites  thatth#.  Ah^igqir 
fitephens,  was  didy  eletQled  sheriff  of  Baldwin  county ;  the  condi^ 
lions  are,  that  he  Aall  "  weQ  and  truly  da  and  peifoim.  ^  an4 
singular  the  duties  required  ^  him  in  virtue  of  saidoffioe  of 
shenfi»  aecoi:ding  te  law  and  the  trust  repnsnd  io  him^"  it  is  de- 
liyeeed  t6  the  person  autherixed  to  receive  it.  Now^  it  is  not  at 
all  apfWMnt  to  my  aund,  that  this  bond  is  to  be  dettveved  a* 
though  it  was  a  bond  to  C.  J.  McDonald.  I  have  stated  that  a 
bond  payable<ta  the  Governor  is  payable  to  the  office.  I  Kelly  JB. 
MS;  UBdikyR.37S;  IMeCafdR.^;  f^£maey&l^  If  it 
be  said^  that  although  tbia  be  true,  yet  it  ought  to  be  deliveced  t^ 
the  incumbent,  as  te  trustee  and  agent  of  the  peoplor  the  refdy  is 
at  hand,  the  laws  ef  the  State  have  direo«sd  diat  thia  bond  shall 
be  delivered  to  another  (the  cleik  of  the  Superior  const  m  the 
appointee  of  the  law  to  rseeive  it  * 

The.  voluntary  undertaking  of  Stephens  has  ie£trenee  to  that 
ftet;,  and  acting  outside  of  any  statutory  oUigaden,  he 
to  be  bound  in  reference  to  the  duties  which  the  fltatuti 
be  consents  to  the  validity  of  auch  a  deUverf*  to»  wal 
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rNjwirM  in  ca«e  of  a  slatatoiy  boad.  -Is  th»  tirvokiBg  the  stttuCA 
to  eke  out  a  defi^etive  delivery  1  I  think  not.  That  a  bond  h  not 
the  lees  a  vohmtary  bond  because  executed  to  a  pabHe  officer,  see 
1  Feere  Wittiami  jR.  191;  1  hut.  S06|  Palm.  R.  172;  Hoi.  R. 
IS;  FUskerh.  Ahr.  13;  Dyer  R.  IS;  2  ^frmge.  R.  746;  2  Lmd 
Raym.  R.  1327;  6  T.  R.  58^;  2  BoU.  R.  118;  %  Emm.  R.  fM; 
«  JI6M.  IL  314;  12W£.  367;  6  PHtnR.  114;  9  Crmmk.  R.  28. 
We  are  also  of  the  opinioD,  that  tie  deUrery  of  dm  bead  to  the 
obMgee,  may  be  implied  from  the  fiids  as  proven.  Thas  BMub  I 
ha^e  thought  it  proper  to  say  tooching  its  OKeeatioii,  in  deferease 
te  what  seemed  to'  be  the  opioion  ef  able  eouasel.  The  pleadings, 
hbwerer,  do  ncft  raise  tha  question  of  die  execution  of  the  bond ; 
they  are  dBfi^ive;  libe  plea  of  nom  mtfanMm,  sdone  ftets  the 
plaintiflT  upon  ph»of  of  th^  executiom  That  is  filed,  hnt  it  is  aol 
sworn  to,  and  eur  statute  declares  that  ^  no  pemon  shall  be  per- 
mitted to  deny  any  deed,  bond,  single  or  penal  note,  draft,  redbipl 
or  order,  unless  he,  she,  or  they,  shall  mlake  affidark  of  die  tnith  af 
sneh  answer,  at  the  time  of  filing  the  same.^'  1  Frimeg,  42h 
f  2.]  The  defendants  below,  plead  in  bar  a  formtf  tteiMPepy  npoo 
the  same  bond,  -and  hi  support  of  that  plea  tendered  in  eridence 
the  record  of  that  leeowry,  which  being  demurred  to,  was  rgeeted. 
Whether  die  CouTt-eifed  in  rejeeting  diis  record  is  the  only  qnea- 
tion  made  in  this  ease  which  has  noc  been  heMtofore  adjudicated. 
As  to  the  form  of  that  reeovery,  or  as  to  what  lights  aecmn  under 
il,  if  aiiy,  te  ether  persons  who  may  be  injured  by  the  braaoh  of 
this  bond,  we  express  no  opinion,  because  the  rseord  of  it  has  net 
been  sent  up«  We  h<M,  thattheve  can  be  but  one  fncoynry  npe» 
a  bond  at  common  law.  •  As  before  intiasatod,  I  might  hold  a  diffsr* 
ent  opinion  in  regard  to  just  siieh  a  bond  as  ibis  is,  if  tlM^neatien 
W€u  tm  epem  erne]  but  it  i$  nei. 

[3.]  }t  is  settled  in  diis  oous»try  that  official  bonds,  when  not  oon- 
Ibrmable  to  the  statute  th^  requires  them,  though  they  may  he 
good  at  common  law,  can  be  enforced  only  according  to  the  rulea 
ef  die  common  law.  Brmnek  ys.  BUieU,  3  Dev.  R.  86;  Jna^cm 
▼s.  Arwuirmg,  3  ib.  286;  MMerys.  Commutiamen,  1  Ham.  R.  971; 
€hvem&r  ts.  TWtty,  1  Dise.  R.  163t  WtUitms  v.  JSJkrim^kmmt, 
3  id.  297  ;    Vanhook  ys.  BameU,  %  id.  268.  • 

'Let  this  cause  therefore  be  i^aaatided  fbr  a  rehearing',  upon  the 
ground  that  tiba  Oontt  nttn^  va  auataining  the  demurrer  to  the 
rmmrA  tendered  e€  «LlotTs«t  mRn^ars. 

Jaodgnseiit  Teverae^. 
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No.  68.— JoBir  W.  Carter,  and  Wife,  plaintafis  in  enor,  nti 
GeoRGB  F.  BucHANi^oNy  deiendantixi  error. 

[I,]  Rmb  gtuUB  ue  die  drcumstBiices,  acu  and  declaratiooi  which  fpam  oat  of  thft 
main  fiust,  are  contemporaneoua  with  it,  and  serve  to  illustrate  its  character. 

[2.]  Declarations  of  a  party,  to  be  admitted  as  part  of  the  res  geatm^  must  be  at  the 
time  of  the  transaction'chey  ale  intended  to  ezplahi ;  must  be  calculated  to  qtilbid 
its  Mture  oad  quality,  and  moat  harmooise  with  itr 

fS.)  DeclantKms  of  the  donor,  made  on  the  evening  of  the  aama  day  on  whioli  the 
alleged  gift  was  made,  b«t  after  it  was  jQade,  going  to  show  that  there  was  a  gift^ 
and  the  manner  of  it,  are  not  admissible  as  parts  of  the  ret  geHw, 

[4.1  The  admissions  of  a  third  person,  from  whom  title  emanates  which  aflects  his 
iferett,  made  whilH  m  pottettion  tf  fnttf^Hify  gr  ftg^tre  ihp  j»m»  ipiA  rttfe  to  fl; 
ore  adniosible  in  evidence  agninat  all  who  elaimniiderhiDk  . 

£^]  Svideaeo  of  ppasaasion  of  a  slave,  derived  from  the  dooor^in  the  4yher  of  a  yosng 
•  child  to  whom  it  is  alleged  it  was  given,  is  not  of  itself  proof  of  a  gift,  hut  is  adnna- 
sible  as  proving  poasession. 

[6.]  "Evidence  that  there  was  a  ^^  from  A  to  B,  without  stating  the  manner  and  form 
of  the  gift,  *ot  admisaible  to  piovo  agift. 

'(7.]  CkaiemeBta  made  by  a  third  person  hi  the  presence  of  ar  party;  and  w>t  eontra- 
dieted,  aie  admitted  with  great  cireams|Mction  and  caution,  but  only  when  thn 
party  adducing  the  evidence  first  proves,  that  the  perrao  to  whom  the  statements 
were  made,  assented  to  them  either  expressfy  or  by  his  silence. 

[8.]  When  A  is  in  possession  of  property,  and  being  about  to  make  hit  will,  and  is  hi 
OMMultatioiirwithBabontitfinquiresof  B,^wft4itf  aJUtf /ito  wiAJhrnm^r*  (the 
pfoi^rty  inpoosesaiont)  and  B  answers,  "  yoK con d»  lUAiMgvitk  Jetm^,  keetmtel 
hm9e  given  her  to  pour  daughter  Etther  ;**  held  that  both  the  question  and  the 
answer  should  be  admitted,  that  the  jury  may  judge  of  the  Intention  of  A  in  pro- 
ponnding'tho  qneetioB. 

TroTvr  fer  a  ilaire.  Tried  before  Judge  Satbk.  Ib  Wilkes 
Superior  CoufC    September  T^rui,  1847. 

Upon  the  trial  below,  the  plainciffii  attempted  to  prow  a  gift  of 
Jenny,  the  mother  of  Jerry  the  slave  in  dippute,  to  Mrs.  Carter, 
wfien  ihe  was  quite  a  chttd,  by  her  grand&cher  Jacob  Bull. 

lalbe  progress  Of  the  trial,  the  plaintift  prored  possession  of 
Jerry  in  the  defendant  for  seversl  years,  and  that  he  purchased 
him  from  the  administrators  of  Jones  Kendridc,  wbe  was  the  Ihther 
'  of  Mca.  Carter,  and  the  son-ia-law  of  Jacob  Bull.  -  It  was  further 
proven  that  Jerry  was  the  sgn  of  Jenny,  and  was  bom  in  the  pos- 
of  said  Kendridc,  and  continued  ie  his  possession  until  his 
he  eaeroising  acts  of  ownership  over  him  aU  the 
Jeny%  vidae,  and  the  value  of  his  hire,  and  seme  otl^  tu$B 
goMg  to*  prove  tide,  and  therefore  immaterial,  weieigmMwu: 
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The  plaintiffs  then  tendered  in  evidence  the  depontions  of 
William  Bull,  to  prove  ^  that  he  heard  Jacob  Bull  say  1m  bad 
made  a  gift  of  the  negro  woman  Jenny  to  bis  grand -daughter, 
Esther  Caroline,"  (Mra.  Carter ;)  and  at  the  same  time  they  also 
tendered  in  evidence  the*  depositions  of  Mildred  T.  Bull,  to  prove 
''  that  she  had  heard  Jacob  Bull,  iti  his  life  time,  and  on  tbe^ven- 
ing  of  the.  day  on  which  he  gave  Jenny  to  his  grand-daugbtbr,  say, 
and  show  how,  be  made  the  gift,  by  placing  the  band  of  the  girl 
Jenny  in  the  band,  of  bis  grand-daughter  Esther  Caroline  Ken- 
drick,  (now  Mrs.  Carter,)  and  tell  her  that  was  her  negro."  These 
depositions,  the  plaintifis  insisted,  were  competent  to  show  a  gift 
from  Jacob  BuU  to  bis  grand-daughter,  of  Jenny,  the  motber  of 
the  slave  in  dispute.  They  were  demurred  to  on  the  part  of  the 
defendant,  and  rejected  by  the  Court  below.  To  which  the  coun- 
sel for  the  plaintiffs  excepted.' 

The  plaintifis  then  proved  that  Jenny,  the  mother  of  Jerry,  was 
originally  the  property  of  Jacob  Bull ;  that  she  was  raised  and 
owned  by  him  until  sh^  went  into  the  possession  of  Kendrick ; 
and  having  proveki  these  additional  facts,  they  again  tendered  in 
evidence  the  said  depositions  of  William  and  Mildred  T.  Bull, 
which  were  again  demurred  to  and  rejected. 

To  which  the  plaintiffs  excepted  ;  insisting  that,  having  proven 
that  defendant  bought  from  Kendrick,  and  that  he  held  under  Bull, 
bis  admissions  showing  title  in  them,  and  therefore  out  of  the 
defendant,  were  legal  evidence ;  that  said  admissiona  bound  him 
and  those  who  were  in  pnvity  with  him. 

The  plaintifis  in  error  then  proved  by  the  depoeitioBS  of  fhie 
same  witnesses,  that  **  on  the  same  day  of  the  gift  and  delivery  of 
the  said  girl  .Tenny  to  Mrs.  Carter,  then  Miss  Kendrick,  they  all 
went  home  together  and  remained  in  possession  of  Jones  Kend- 
rick as  one  family,"  This  testimony  was  introduced  for  the  p«r^ 
pose  of  proving  the  gift.  The  Court  below  admitted  it  for  tba 
purpose  of  showing  possession  of  the-  negro  girl,  in  Jones  ken- 
drick, but  held  diat  it  was  not  good  to  show  m  gifk  te  Mn.  Carter. 
To  which  the  plaintifis  excepted,  insisting  that  as-  Mrs.  Carter  vras 
then  a  child  living  with  the  father,  bis  possession  was  fer  her  tfss, 
and  the  delivery  to  him  was  a  delivery  to  her. 

The  plaintiffs  then  introduced  in  evidence  the  depositions  of 
Judith  Young,  to  the  efiect  **  that  she  saw  a  gift  made  by  Jacob 
Bull  to  Esther  Caroline  Kendrick,  of  a  negro  «gtri  nemed  Jenny. 
The  gift  vraa  maj&A  \\^  '^x.  Keodrick's  bouse  in  4ke  jeer  181#. 


MIL]LEIM}SVILLBrNCnrEMBEB  TMBM,  1847.    91S 

Cwter  tad  wife  *«i  BvchmBon. 

Jones  Rendrick  asked  Jacob  Bui)  (wbeb  be,  KeDdrick,  was  going 
to  make  a  wiU,  a  liule  previous  to  going  into  tbe  army)  wb&t  be 
would  do  witb  a  negro  girl  named  Jenny  i  Mr.  Bull  told  bim, 
said  Kendrick,  that  be  could  not  do  any  thing  witb  Jenny,  ibr  be 
biid  given  ber  to  Estiier,  bis  daughter/'  « 

This  testiHumy  was  olsyected  to,  aad  tbe  Court  below  rejected 
tbe  first  part  of  it,  because  the  witness  bad  not  explaused  in  what 
way  or  by  what  means  tbe  gift  was  made.  To  wbich  tbe  plaintiffii 
excepted.  s 

The  laUoF  part  of  this  evidence,  tb  wit,  the  question  put^y  Ken- 
drick to  Bull,  and  bis  reply,  was  also  rejected  by  the  Court  below, 
because  it  did  not  discloser  whether  Kendrick  assented  to  the 
statement  of  Bull,  or  was  silent.     To  which  tbe  plaintiflb  excepted. 

Upon  these  several  exceptions,  tbe  .error  complained  of  was 
assigned. 

AiiDBEws  &  Gartrell,  for  tbe  plaintiffs  in  erron 

A.  H.  &  L.  Stephens,  and  F.  R.  Cone,  for  tbe  defendant  in 
error. 

Mr.  Andrews  submitted  the  following  brief  of  points  and  au- 
thorities: 

Tbe  possession  of  Kendrick  was  tbe  possession  of  Bull,  until 
die  gift  was  completed.  That  the  declarations  proven  were  a  part 
of  the  res  gesta.  That  even  if  tbe  gift  were  Complete,  it  was 
•erapetent  at  any  time  after  U>  confirm  it,  and  make  it  more  man- 
IfesC  to  the  jury  by  provin^-tKe  Ucknoi^Vledgnient  of  plaiatlfPs 
title  by  Ibe  donor,  unless  tbe  defendant,  or  those  under  whom  be 
eWdmed,  bad  in  the  mean  time  acquired  title  from  Bull,  which  such 
declarations  would  tend  to  defeat.  That  as  long  as  such  declare* 
tions  were  against  the  interest  of  Bull,  tbey  would  be  competent 
to  be  proven  by  plaintiffs. 
.  Tbe  Court  erred  in  excluding  Bull's  declarations  in  the  presence 
of  Kendrick,  on  tbe  ground  that  they  did  not  ilppear  to  be  uncontra- 
dicted by  Kendrick,  because  no  answer  was  required,  9tom  the 
nature  of  tbe  conversation,  from  Kendrick.  Tiie  plaintifis  pro* 
posed  only,  to  pvove  a  question  by  Kendriek,  and  tbe  answer  by 
BttB.  ^ 

Aiitboriti^  cited.     2  FhU.  Ev.  857  ;  1  Johm.  R.  140 ;  1  JUH 
JR.  »5;  JDmI.  /L  7S,76  ;  ^.FkU  Ev.  461,  662*,  \  Har^^  lUl 
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1  Bad.  113*  116;  1  Joklu.  IL  349;  2  FkO.  Ev.'%5S;  GtmrgimDe^ 
miiaiu,  part  2nd,  1^;  8  MeCard  Ck.  ILlH;  2  Ntti  ^McC^rd 
JL  93;  1  Bad.  R.  :322. 

Mr.  Oqnc,  for  the  defendant  hi  enrol*,  made  the  fbOcnfing  poinls : 

1.  Tbat  when  slaTes  pass  from  Ihe  poaaeanen  of  a  father-in-law, 
fa  a  8on-hi-law,  by  presnmpdoB  of  law  it  ii  a^^ift  thm  the  fiNmer 
te  the  latter,  and  therefore  the  ^eclltratioiis  of  the  fiMher-M-law, 

.  after  be  has  parted  with  the  possession  of  the  property,  are  mot 
competftit  evidmice  to  defeat  the  title  of  the  aooFtn-law.  1  Bay 
R. 232 ;  2  Nott^McCardR.  92;  A  McC9rdR.XU,251;  1  HiBfS. 
C.J  R.  194;  Harper R.  375;  1  Bail  115;  Rice  JEq.  174;  1  Stew 
artR.2A;  6  Ala.  R.  259. 

2.  What  b  asserted  In  the  presence  of  a  party,  and  to  which  he 
makes  no  reply,  is  received  as  evidence  against  him ;  but  in  order 
to  make  such  evidence  competent,  it  must  be  proved  as  an  affirma- 
tive fact  that  the  party  made  no  reply,  but  remained  silent.  3 
Pha.  Ev.  192,  and  cases  there  cited;  5  Harris  ir  Johns.  R.  117, 119; 
14  u2.  388,  393. 

By  the  Court. — Nisbet,  J.,  delivering  the  opinion. 

This  action  of  trover  for  a  slave  named  Jerry,  was  brosght  by 
the  plaintifis  in  error.  Carter  and  wife,  against  GrecM^  F.  Ba- 
channon.  The  plaintifie  attempted  to  show  title  by  proving  the  gift 
to  Mrs.  Carter,  from  Jacob  Bull,  her  grand-father,  when  she  was 
quite  a  child,  of  Jenny,  the  mother  of  Jerry.  In  the  progress  ef 
Uie  trial,  the  plaintiffs  proved  possesaiea  of  Jerry  by  the  dcrfeadaat 
for  several  years ;  that  he  purchased  him  frota  the  administratoia 
of  Jones  Kendrick,  who  was  the  father  of  Mrs.  Carter  pod  the 
son-in-law  of  Jacob  Bull ;  that  Jerry  was  the  son  of  Jemiy,  aiid 
was  bom  in  the  possession  of  Jones  Kendrick  and  contiDaed  m 
his  possession  until  his  death,  he  exercising  acts  of  ownenhip  ever 
him  all  the  time.  The  plaintifb  alsd  proved  the  value  of  Jerry, 
and  of  his  hire,  and  some  other  facts  which  are  inimaterta],  as  Aey 
did  not  go  to  make  out  their  title.  Ai  this  poikt  in  the  ease,  the  plain- 
tifistendered  in  evidence  the  depositions  of  William  Bc^l,  to  prove 
**  that  he  heai-d  Jacob  Bull  say  he  had  made  a  gift  of  the  negro 
woman  Jenny  to  his  grand-daughter,  Esther  Caroline,"  (Mrs.  Car- 
ter.) At  the  same  time,  they  tendered  in  evidenee  the  depoeidoDf 
of  Mildred  T.  B\i&,  la  ftova  "  that  Ae  had  heard  Jatob  B«B  kk 
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liM  life-time,  mnd  on  the  evening  of  the  dwif  on  which  he  gave 
Jenny  to  his  grand-ckuighter,  say  and  show  bow  he  made  the  gift^ 
by  placing  Ihe  band  of  the  girl  Jenny  in  the  hand  of  his  grand>> 
daughter  Esther  Caroline  Kendrick,  (now  Mrs.  Garter,')'  and  VtiA 
her  that  was  her  negro."  These  depositieAs,  the  plaintifii  insUteiy 
were  oooipetent  to  show  a  gift  from  Jacob  Bull  te  Us  grind- 
daughter,  of  Jenny,  the  mother  of  the  slave  in  question.  Being 
demurred  to^  they  were  rejected. 

The  pbUntifis  in  error  contend  dpt  in  the  rejection  of  {!•] 
these  depositions,  the  Court  erred,  losistiAg  that  the  sayings  ef 
Jaoeb  Bull  are  legal  testimony  to  prove  the  gift»  and  thus  make 
ont  their  title,  because  they  are  part  o£  the  re$  geUrn.  We  dissent 
from  this  opinion  of  the  plaintiff*'8  coudsel,  and  hold^  with  die  pre- 
siding^ judge.  What  is  meant  by  the  ret  geHm  t  The  idea  of  ibe 
pe§  g^t(B  presupposes  a  #iatii  fact,  or  principal  transaction ;  lor 
example,  the  delivery  into  possession  of  a  slave,  might  be  the  main 
fact  in  an  alleged  g^ft.  With  this  preliminary  remark,  1  answer^ 
that  the  res  getUf,  mean  dm-  circumstanoes-,  facto  and  declaratioils 
which  grow  out  of  the  main  fact,  are  contemporaneons  with  it,  sari 
serve  to  illustrate  ito  character.  I  do  not  claim  that  tiiis  definition 
is  perfect,  for  I  know  that  the  ret  gesUe  are  diierent  in  dtibrent 
cases ;  no  definition  cotild  be  framed  so  comprehensive  as  te 
embrace  all  cases,  hence  it  is  left  to  the  sound  discretion  of  th6 
courto  what  they  shall  admit  to  the  jury  along  with  the  main  fttei^ 
as  parts  of  the  ret  gettct.  But  perhaps  this  definition  embraces  tm 
nearly  all  that  is  meant  in  legal  parlance  by  thst  ]4ira0e,  as  any 
dttier  which  can  be  drawn  from  the  "books.  One  peculiarity  of 
Ae  main  fact  or  transaction.^^ght  to  be  noted,  and  that  ia,  that  il 
is  not  necessarily  limited  as  te  time ;  it  may  be  a  lengrth  of  time  in 
the  action.  The  time  of  course  depends  upon  the  character  ef 
the  transaction;  it  is,  however,  well  settled,  that  the  acto  of  the 
party,  or  the  facto  or  circumstances  or  declarations  which  are 
sought  to  be  adnntted  in  evidence,  are  not  admissible  unless  they 
grow  ont  of  the  principal  transaction,  Ulustrate*  ito  diaraoter,  ntid 
are  contemporary  with  it.  1  Oreenl.  Ev.  tect.  108,  109,  110;  f 
Bmg.  M.  104;  9  id.  349,  352;  4  Pick.  it.  87»s  11  ti.  309;  fl 
Hawea  Siaie  Tritdt,  542;  1  Starkie  Eo.  62, 63 ;  4  Man.  A.^Ot; 
IStVi  439;  14  «2.245;  5  /eAnt.  R.  412;  2  C^.  ifJOBU  PkiL  JBe. 
noU  444  ^ 

In  the  presenr  ease,  it  is  the  iedaroHaiu  of  the  party  said  jlM 
teknriasndn  the  gift,  thitttte  to  he  considered.    Dedvajdmr'^' 
VOL. m.  66 
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pttitB  of  reagukBf  made  at  the  time  of  the  tmnsactioa,  are  regard«dl 
aa  verbal  acta,  iadicattng  a  present  purpoae  and  intention,  and  ars 
dMFefore  admitted  in  proof  like  any  other  materia}  facta*  5.  T.  R* 
Al«;  8  BtJif.  iB.  999  1  ilf.  4*  Af .  338;  5  GreoO.  JL  266;  I  jB.  ^ 
4d.  136;  1  Jfclc.  jR.  242;  1  Greeml.,Ev.  tec  108. 

AnindiapiMiaafale  ebaracteriatic  of  declarationa  ia»  tkat  ikmj  must 
W  aaade  at  the  time  of  the  act  done  whioh  ihej  are  auppoaed  ta 
characterize;  and  further,  they  maat  be  caknlated  td  unfirid  th« 
iM^iv  aad  quality  of  tbe  ftets  they  are  intended  to  explain,  and 
%e  to  haraonixe  with  4hem,  as  obtiously  to  constitute  one  transac* 
liiNK  3  Cmm.  R.  250;  Siary  on  Bqilments,  tee.  339 ;  II  S.  ir  R. 
m^^i  11  Wend,  R.  25;  2  Ad.  ^ EL  BO;  1  Greeal.  Ev.tee.  10S,nHe. 
To  apply  the  test  of  these  principles  to  these  depositions.  In  Uie 
fitat  place,  no  main  fact  in  this  case  was  proven ;  there  was  no 
tnmsaction  to  illusti^ate  before  the  <!^ourt ;  there  was  no  evidence 
of  a  gift  of  Jenny,  or  of  a  delivery,  or  any  diing- which  looked 
like  a  gift.  These  depositions  were  offered  \q  prove  the  aDsia 
fret ;  and  for  this  reason,  if  there  wfppe  none  other,  I  do  not 
perceive  how  they  could  be  ponsidered  as  rst^ssftf.  But  adniit- 
ling  that*ihere  was  proven,  or  conld  have  been  afterwaids  proven^ 
the  delivery  of  the  negro  girl  Jenny,  to  Mrs*  Gainer,  or  any  other 
ftct  which  might  be. considered  as  a  nuivn  faci^  then  it  must  be 
conceded  that  these  declarations  of  Jacob  BuU  would  seem  to 
fcow  out  of  it,  would  serve  to  characterize  it,  would  be  expres- 
sive of  Uie  motive  or  o^ect  of  the  donor,  and  would  harmouiae 
with  it.  Thus  far  the  requirements  of  the  rules  laid  down  are 
f^.]  fulfilled.  But  one  indispensable  thing  is  wanting ;  they  were 
not  contemporary  with  the  fact;  the|h^ere  not  made  at  the  time 
of  the  alleged  gift.  According  to.the testimony,  they  were  made 
in  the  evening  of  the  day  when  the  gift  was  made*— on  the  same 
day,  but  after  the  time  of  the  gift.  If  in  this  case  Uiere  was  a  gift 
itt  all,  it  was  a  parol  gift,  perfected  by  manual  traditicfi.  The 
action  of  the  transaction  must  have  required  but  a  brief  period. 
Tiie  dedarations  were  ^ifier  the  transaction,  and  were  not  there- 
fore contemporaneous  with  it.  The  declarations  were  a  aorralirs 
^a  paU  occurrence,  and  are  not  a  part  of  the  retgeetm  of  that  oceoF- 
yence.  Qreeml.  Ev.  vok\,  9ec.  110;  2  Poikier  on  Obi.  ^  ficmt, 
248,  249  ;  Cat.  Temp.  Hardw.  267 ;  1  AdoL  ipEIL  733.  We  are 
clear  that  these  depositions  were  not  parts  of  the  ret  getim, 
[4.]  The  plaiatiflTs  then  proved  that  die  woman  J^nfmj  was  oiigi- 
^jnlly  tbe  piopgrty  of  Jacob  BmH ;  was  raiied.Iqr  h«nw  aad  hy  Ua 
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OMmed  until  ihe  went  into  tbe  posseaeion  of  Kendriokf  aod  iMPffang 
provea  these  ad4^tion«]  faet^  they  again  tendered  ie  eRridenee 
the  depoaitioos  of  William  and  Mildred  T.  Bull,  which  were«gai« 
rejected.  The  platntifli  maintain,  that  having  prwen  thftt  tbe  dai> 
leiidaat  bought  of  Kendriek^and  that  he  held  umder  Jaeeb  BuH^ 
Jacab  Bttirs  admiaaiotia  showing  title  in  them,  and  thereibre  out 
of  the  defendant,  is  legal  evidence;  that  his  admissiens  bittd  hioi 
Itad  those  who  are  in  privity  with  hi«L 

.  It  is  true  that  tbe  admissions  of  a  persdn  from  whoai  die  tttld  te 
property  in  question  emanates,  made  against  his  interest,  and  at  a 
time  when  he  is  in  possession,  or  before  he  has  parted  with  die 
title, may  be  proven  in  a  suit  to  which  he  is  not  aparty,  as origiMi 
evidence.  It  is  also  true,  that  such  admissiens  Und  himself  aad 
also  his  privies ;  for  example,  admissions  made  «nder  sudi  einftMs* 
stances  by  an  afoestor,  will  Und  his  heir,  by  a  vendor  his  vendee^ 
by  a  donor  his  donee ;  the  efiect  of  the  admtsskms  exteeda  te 
aM  who  claim  und«r  him;  such  admissioffis  bind  himy  becavae 
made  against  himself  they*  are  in  conflict  with  his  imieret$ ;  they 
are  held  to  be  true,  and  are  one  of  tbe  exceptions  ^  4hi&  geaartf 
rule  that  hearsay  evidence  is '  inadmissible,  because  ho  asan  eak 
be  presumed  voluntarily  to  .assert  a  falsehood  which  will  operate 
against  his  interest.  A  slight  acquaintance  with  human  natiiiis 
attests  the  soundness  of  this  reasoning.  Privies  are  bound  h|r 
them,  because  of  the  identity  of  their  interest  with  that  of  thedi^ 
clarant.  A  purchaser,  for  example,  who  buys  property  encnmr 
bered  with  such  deelarations,  takes  it  ciret  (mere;  the  vendot  eaa 
not  convey  a  better  interest  in  it  than  he  himself  has  |  the  iaCereit 
bought,  is  the  interest  sold ;  if  it  is  already  lessened  or  weakened 
by  admissions,  it  must  needs  pass  to  the  purchaser  tjMia  diminished 
or  impaired. 

This  kind  of  evidence  is  admitted  with  caution  ^  observe  til* 
conditions  of  its  admissibility.  Tbe  admissioni  mast  he  0iigaifui 
ike  uUere$t  of  the  decUrAnt*  *i^  ttt  aime  wkem  ikey  vfiU^^pefoi^i 
they  must  be  made  whilst  he  is  in  possession,  er  befinre  hb  has 
parted  with  the  title ;  if  made  after  the  title  has  passed  from  iiiBi» 
they  do  not  afiect,  his  interest,  fiir  then  he  has  no  httereal  in  the 
property.  In  such  a  case  the  reason  of  liie  nde  does  not  ap^« 
A  privy  is  not  bound  by  declaration^  made  after  a  sale  i  diera  is 
no  interest  in  the.  declarant  with  Vhich  his  can  be  identified. «  If 
when  he  purchases  the  property,  it  is  aoeijM^umbeni^  it  can  *^^U 
•ncoaberad  by  snbsequent  admipiona  of  his  vendor.    KoM 
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Wfwild  be  mors  unjust  or  more  ruinoii8»  their  to  permit  titles  to 
property  to  be  affected  by  the  hearsay  stateHfents  of  those  who 
had  once  owned  or  possessed  it,  after  they  had  parted  with  all 
interest  in  it.  Hence,  before -this  kin4  of  testimony  can  be  ad- 
mitted, the  fovadation  for  its  admission  most  he  laid  by  proof  that 
the  admissions  were  made  at  a  time  when  the  declarant  had  an 
interest  in  the  property. 

In  this  case,  so  far  from  this  being  done,  the  testimony  is,  that 
Jacob  Bull^  admissions  were  made  after  the  alleged  gift  to  Mrs. 
Carter ;  and  further,  it  appears  that  they  were  made  after  the 
pesession  of  the  slave  had  passed  from  him  to  Kendrick;  for  the 
testimony  is,  that  the  same  day  the'gift  was  made  to  Esther  Caro- 
Kne,  the  negro  went  home  with  Kendrick.  The  admissions  were 
Made  in  the  evemag  of  the  same  day.  Wheither  this  last  tnierenoe 
be  a  hit  one,  irom  the  evidence,  may  be  questionable.  It  is,  hew- 
ever,  immaterial,  Ibr  in  <rar  judgment,  it  lay  upon  the  plaintiffs  to 
preve  affinaatively  that  the  declarations  were  made  at  a  time 
when  the  declarant  had  aii  interest;  so  that  we  do  not  diink  the 
Cowrtcftred  m  excluding  this  testimony  a  second  time.  1  CheemL 
Bp.  mc».  189, 181, 190, 149;  10  East.  R.  109;  2  Strange  IL  1129; 
t  BmrM  R.  1071,  1072 ;  1  Crompi.  4*  Meet.  423,  424 ;  2  Jac.  4- 
W.  R.  4»9i  9  Bmg.  n.  c.  408,  420;  2  Ruu.  63,  68;  1  Gtfml, 
Sv.  eecni;  I  HiU K 612;  2  Cew.  if  HiU PhU.  Ep.  note IS\;  SB. 
If  Ad.  R.  223 ;  2  MeU.  /L  263  ;  1  Taunt  R.  141;  1  Eep.  R.  458; 
9  Bmg.  IK.  41;  2  T.  R.  53;  1  Camp.  R.  367 ;  9  QreenL  R.  83; 
1  Fahf.  A.  244;  6  Greetd.  R.  416 ;  5  Pu^.  R.  2;  10  Ad.  4-  EiL 
JL106;  2  MeC^rd  R.  248.  457;  1  Ad.  if  EU.  R.  740,  733, 
[5.J  The  depositions  of  the  same  witnesses  were  new  offered  to 
prove  the  fticts  contained  in  the  following  words,  as  recited  in  the  bill 
of  exceptions,  to  wit :  "  The  same  day  of  the  gift  and  delivery  of 
the  said  girl  Jenny  to  Mrs.  Carter,  then  Miss  Kendrick,  they  all 
went  home  together  and  remained  in  possession  of  Jones  Kendrick 
as  one  ftMsily."  The  presiding  judge  admitted  the  evidence  for 
the  purpose  of  showing  possession  of  the  negro  girl  in  Jonee  Ken- 
drick, hot  held  Aat  it  was  not  good  to  show  a  gift  to  Mrs.  Carter. 
The  plaintifiB  in  error  chum  that  this  was  an  error;  they  say, 
the*  inasmuch  as  Mrs.  Carter  was  a  child,  living  with  Kendrick 
her  father,  his  possessit^n  was^for  her  use,  and  that  the  delivery  te 
him  was  a  ddlivery  to  her.  ThW  is  all  very  well ;  but  when  they 
go  further,  and  say  that  this  evidence  proves  a  gifl,  they  are  dect^ 
MI7  in  enor.    Tk%  Couit  did  right  to  pemit^e  evidence*  to 
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go  to  the  jory,  to  provo  the  fact  it  purports  to  prove,  to  wit,  the 
possession  of  the  slave  Jenny,  in  Kendrick.  The  jury  were  the 
judges  of  what  effect  it  would  have  in  making  out  a  gift  to  Mrs. 
Carter ;  they  were  to  judge  whether  Kend rick's  possession  was 
in  his  own  right,  or  as  trustee  or  agent  for  his  daughtel* ;  whether 
this  was  or  not  an  advance  to  Kendrick  from  his  fathec-in-law  ;  in 
short,  how  far  it  went  to  prove  a  gift  to  Mrs.  Kendrick.  It  would 
have  outraged  all  legal  propriety  for  the  Court  to  have  ruled,  that 
this  testimony  of  itself,  proved  a  gift  to  Mrs.  Carter.  We  find  no 
error  in  this  record  on  this  ground. 

The  only  remaining  question  in  this  record  for  our  revieV,  [6.] 
mginated  also  in  a  demurrer  to  evidence.  The  plaintiffs  offered 
the  depositions  of  one  Judith  Young,  to  ^e  effect ''  that  she  saw  a 
gift  made  hy  Jacob  Bull  to  Esther  Caroline  Kendrick,  of  a  negro 
giri  navied  Jenny.  The  gift  was  made  in  Mr.  Kendrick's  honbe, 
in  llie  year  1814.  Jones  Kendrick  asked  Jacob  BuH^  (when  he, 
Kendrick,  i^as  going  to  make  a  will,  a  little  previous  to  going  into 
the  army,)  what  he  would  do  with  a  negro  girl  named  Jenny  1  Mr. 
Bull  told  him,  Kendrick,  that  he  could  not  do  an^- thing  with 
Jemiy,  for  he  had  given  her  to  Esther,  his  daughter,"  The  Court 
rejected  the  first  part  of  this  testimony,  because  the  witness  does 
Bot  explain  in  what  way  or  by  what  means  the  gifk  was  made  ;  and 
very  properly.  As  to  what  constitutes  a  parol  gift,  is  a  question 
«f  law,  arising  upon  the  facts.  The  Court  administers  the  law 
and  the  jury  find  the  facts.  To  make  •  ont  a  gift,  therefore, 
Ihcts  must  be  proven.  This  witness  testifies  to  no  act  or  fact,  but 
■lates  that  a  gik  was  made.  It  is  the  opinian  of  the  witness,  upon 
her  TecoHection  -of  the  transaction,  that  it  was  a  gift.  If  this  tes- 
draoay  were  admissible,  then  the  witness  would  take  the  place  of 
bock  Court  and  jury  f^she  would  find  the  facts,  and  she,  too,  apply 
the  kw.  If  there  had  been  proof  already  before  the  jury  of  a 
gift,  and  this  witness  had  identified  her  ^testimony ^is  to  time  and 
pface  with  such  proof,  perhaps  the  question  would  be  differeot. 
Here  there  was  no  proof  of  that  character. 

The  latter  part  of  this  evidence,  to  wit,  the  question  put  by  [7.] 
Kendrick  to  Bull,  and  his  reply,  Ivas  rejected,  becaiise  the  testimony 
does  not  disclose  whether  Kendrick  asiinted  to  the  statement  of 
Bull  or  was  silent.  The  plaintiffs  insist  that  this  testimony  was 
admiiMble  upon  the  principle,  qui  tacetf  cmuerUire  videiur.  The 
defimdant  admiu  die  principle,  but  replies,  that  the  testimony  m 
not  adnHMUe  until  ibe  party  seeking  to  use  it  Aam  «m«i&>b 
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express  words,  or  by  silence.  A  distinction  is  to  be  taken  in  the 
application  of  this  maxim,  between  declarations  made  bj  a  party 
interested,  and  by  a  stranger.  What  one  party  says  to  another, 
without  contradiction,  is  kdmiasible ;  but  what  a  stranger  saya  to 
a  party,  may,  although  uncontradicted,  not  always  be  evidence ;  it 
may  be  impertinent,  and  best  rebuked  by  silence.  If,  however, 
there  is  a  reply,  that  is  evidence.  Thus,  what  a  magistrate,  before 
whom  an  assault  and  battery  was  investigated,  said  to  the  parties 
was  held  inadmissible  in  a  subsequent  civil  action  for  the  same  assaak. 

Best,  Chief  Justice,  in  Child  vs.  Crrace,  2  Car.  4*  Pay*  R*  193» 
upon  (his  subject,  holds  the  following  language  t  **  What  waa  mad 
by  the  defendant  to  the  plaintiff  may  be  evidence,  but  liot  what  ^ 
said  by  a  third  person ;  or  if  that  which  was  said  drew  any  i 
from  the  plaintiff,  then  that  makes  it  evidence,  otherwise  4t  ia  act 
Really,  it  is  most  dangerous  evidence.  I  never  wi^  reeei?e  sa^ 
evidence  unless,  as  my  Lord  Keayon  used  to  say,  the  twehre 
judges  in  the  House  of  Lords  tell  me  that  I  must." 

**  Nothing,"  says  Duncan,  C.  J.,  -"  can  be  more  dangerous  thaa 
this  kind  of-  evidence.  It  should  always  be  received  with  eaotien, 
and  never  ought  to  be  received  at  ail,  unless  the  evidence  is  of 
diract  declarations  of  that  kind  which  naturally  calls  for  contra- 
diction— some  assertion  made  to  a  party  with  regard  to  his  right, 
which  by  his  silence  he  acquiesces  in."   '14  Serg.  Sf  RawU  383. 

If  the  declarations  are  those  of  a  third  person,  the  circumstaeces 
must  be  such  as  called  on  him  to  interfere,  or  at  least  such  as  would 
not  render  it  impertinent  in  him  to  do  sa  The  admiaaibility  of  all 
such  evidence  depends  upon  the  assent  of  the  person  to  whom  the 
statements  are  made.  Assent  is  an  acquiescence  of  the  mind  ia 
the  truth  of  the  statement.  This  is  manifested  by  proof  €d  express 
admissions,  or  by  proof  of  silence.  The  party  adducing  the  testi- 
mony, must  show  the  express  assent  or  silence  of  the  party 
addressed.  In  the  absence  of  such  proof,  it  does  not  appaar  but 
that  he  made  the  most  earnest  protest,  or  the  moat  vebement  dii- 
claimer.  1  GreenL  Ev.  sees.  199,  200;  14  Serg.  9f  Rin^  893;  % 
Car.  4-  Pay.  R.  193  ;  3  Stark.  /L  33  ;  1  M.  i^  M.  R.  336  ;  3  Car. 
Sr  Pay.  R.  103 ;  Tint  Ev.  293;  1  Ad.  if  El.  R.  162,  165 ;  2  N^ 
irMcCord  R.  301 ;  2  Hmr.  i^  Johns.  R.  117,  119  j  8  Cmo.  ^  HOI 
Phil.  Ev.  note.  191 ;  1  StarkieEv.  64. 

Now,  if  the  evidence  we  are  now  considering  falls  under  [8.] 
these  rules,  it  was  properly  rejected.  But  does  itt  We  have 
not  here  a  vq^uxi\aqi  %\AXQmeut  made  by  Bull  to  i 
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tion  to  his  right  in  the  negro  girl,  but  a  volanteer  question, 
propounded  by  Kendrick  to  Bull,  and  Bull's  reply.  Bull's  reply 
csuinot  be  considered  in  the  light  of  a  statement  made  by  him  to 
Kendrick,  because  it  is  elicited  by  the  pi-evious  inquiry  of  Ken- 
drick. The  circumstances  of  the  case  are  also  to  be  considered ; 
Kendrick  was  In  possession  of  the  negro  woman,  he  was  about 
to  make  his  will,  and  the  parties  were  in  consultation  about  his 
win.  Whether  Kendrick  meant  by  the  question,  "what  shall  I  do 
with  the  negro  girl  Jenny  V  to  elicit  the  advice  of  Bull  as  to  what 
particular  disposition  he  should  make  of  her  as  his  own  property, 
or  whethw  he  meant  to  disclaim  property  in  her,  or  to  admit  that 
he  held  her  as  the  trustee  or  agent  of  Mrs.  Carter,  or  to  recognise 
ID  Bull  the  right  himself  to  control  her,  are  all  questions  of  inten- 
tioB.  Of  these,  the  jury  are  the  judges ;  and  we  Uiink  the  question 
and  the  answer  ought  to  hare  been  submitted  to  them,  and  that  it 
was  their  province  to  determine  what  efiect  it  had,  if  any,  upon 
the  plaintiff^'  or  the  defendant's  title  to  the  property  in  litigation. 
Upon  this  point  aleoe,  this  case  must  be  remanded. 
Judgment  reversed. 


Mo.  69. — Harkon  Howard,  plaintiff  in  error  vs.  Lewis  S.  Browbt, 
adm'r.  of  Lvkb  J.  Morgan,  deceased,  defeddant  in  error. 

p.]  The  true  test  of  the  toterest  of  a  wkneM  is,  that  be  will  either  gain  or  loee  bj  the 
direct  aod  legal  operation  and  effect  oV  the  judgment,  or  that  the  record  will  be 
legal  eTidence  for  or  against  him  in  some  other  action.  It  must  be  a  preBentf  cer* 
laim  aod  netted  interest  and  not  an  interest  uncerlaint  renwU^  or  eoniingetU, 

[9.]  If  the  interest  be  of  a  dtmhtful  nature,  the  oliiiection  goes  to  the  eredU  of  the  wit- 
•ess,  and  not  to  his  eompeiency. 

p.]  The  holder  of  €  promissory  note  or  other  ioBtniment,  is  bound  tp%ue  a  dormami 
partner  of  the  makers,  not  generally  known  as  siM:h,  when  notified  to  do  so  by  the 
security  or  indorser,' under  the  act  of  36th  December,  1831. 

14.]  A  judgment  was  recovered  against  the  plaintiff  as  a  subsequent  indorser,  and  was 
eettied  by  him  by  giving  a  new  note  aod  agreeing  to  pay  the  attorney's  commts- 
sioos  upon  the  judgment,  which  was  to  be  kept  open  as  a  lien  therelbr.  In  a  soil 
npon  the  old -note,  by  the  plaintiff  against  a  prior  indorser,  it  was  held  that  the 
ptaSMt  became  the  holder  thereof  eo  imHanU  upon  his  settlement  of  the  judg^ 
tmmgtnm  te  be  t/Sami  bj  aolioe  lo  sue  tiw  HMk^is,  motmAnmaikm^  ^Qba  «m««« 
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ney*8  comiiiiuioiif  remained  unpaid  and  the  judgment  continued  open  to  aecun 
tlicni. 
[5.]  Notice  wan  given  to  thr  Holder  to  sue  the  maker,  but  before  the  expiradon  of  the 
three  mouthi*  allowed  by  the  i*tatute,  the  maker  removed  out  of  the  State,  ao  that 
no  suit  could  be  instituted  against  him;  heidt  that  the  bolder  haa  ihe  whole  tfaiea 
months  allowed  by  the  statute,  within  which  to  sue,  and  that  the  i  ewuumi  «f  tb$ 
maker  was  at  the  riuk  of  tlie  indarser,  and  not  of  the  keider, 

Asflumpsit.  From  Wilkes  Superior  Court  Tried  on  die  ap- 
peal.    Before  Judge  Satre.    September  Term,  1847. 

The  plaintiflf  on  the  trial  in  the  Court  below,  produced  in  eri- 
dence  the  note  declared  on,  which  was  for  $2000  principal,  dated 
28th  July,  1840,  due  by  the  first  of  January  thereafter,  made  by 
Story  &  Pratt,  payable  to  the  order  of  Luke  J.  Morgan,  defend- 
ant's intestate,  and  indorsed  by  him  and  the  plaintiff  Howard  and 
Addison  Pratt.  The  plaintiff  also  produced  the  record  of  a  judg- 
ment upon  said  note  from  Bibb  Superior  Court,  in  faTOwr  of  the 
Central  Bank  against  him  as  the  second  indorser,  and  an  order 
taken  at  the  November  adjourned  term,  1843,  of  that  Court,  giriog 
him  control  of  the  note  to  pursue  the  makers  and  prior  indorser. 

It  was  then  proven  by  the  testimony  of  Alfred  M.  Nisbet,  cash- 
ier of  the  Central  Bank,  that  the  note  sued  on  was  discounted 
there,  and  finally  paid  by  the  plaintiff  in  December,  1842,  by 
running  anew  note,  and  that  he,  in  consideration  of  the  indulgence, 
agreed  to  pay  the  commissions  of  Tracey  &  Gresham  for  collect- 
ing the  same.  It  was  also  proven  by  the  testimony  of  John  J. 
Gresham,  Esq.,  that  the  judgment  against  the  plaintiff  was  held 
open  by  him  as  the  active  partner  of  Tracey  &  Gresham,  for  his 
fee,  he  holding  a  lien  upon  it  for  that  purpose,  under  the  settle- 
ment with  the  Bank.  That  at  that  time  the  plaintiff  was  bard 
pressed,  and  considered  insolvent;  that  his  fee  waa  finally  arranged 
to  be  paid  by  one  Gates,  who  paid  a  portion  in  November,  1844, 
and  the  balance  in  1845 ;  that  plaintiff  did  not  have  posaessioo  or 
control  of  the  note  until  the  order  at  the  November  adjourned 
term  of  Bibb  Superior  Court,  1843;  that  Story  in  1841  wasinsol- 
vent,  and  Addison  Pratt  dead,  who  as  far  as  witntaa  knew,  were 
the  only  partners ;  that  if  the  plaintiff  had  informed  witness  he 
wished  the  note  in  order  to  pursue  the  principals  or  prior  indorser 
he  would  hav6  permitted  him  to  have  it,  although  by  hia  agreement 
he  was  not  entliled  to  it. 

The  defence  reViei  uipoxi  y}^^^^*^^^^^^^'^^  ^.V»ft  Xfrincipala,  fint 
in  1843,  and  again  laixet  ike  cAmm«ii<:ni&ffiDK.a  ^^ni^«s&\^i^^ 
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iM  lk6  plauUtflT  WM  Miopped  by  ktet^mtraet  of  mcMg^MB  wilib 

Jdim  GL  Morgm  was  iiUrod«G«d  m  %  wkMW  on  Ite  pavt  flf  iha 
MettMli  att4  Mnf  ebfwied  to  <»  the  ground  of  iMeretC^lM  wi|^ 
MToni  on  Ml  «#m  i!ftr»p.tt)d  «lated  tJ|«t  ha  wasnoliiiterMted;  ital 
lia  waa  a  aon  ot  Luke  J^  Marfan,  the  defendaut'a  uambktm^^luft 
^pai  not  entided  to  anj  ptortiM  of  bi«  aetata;  tbafrlia^bad  )mm 
dkcharged  aaa  bankrupt  alnae  *e  deatb  of  hit  ftftbaiv  (tb*  auid 
Lnka  J«)  add  kit  inlavaat  io  hk  estate  was  inetadod  in  his  scbfdulg  i 
ikaiK  bia  adiedate  waa  purohaaed  at.  the  sale  at  the  eaomniaiieoev 
in  bankruptcy, ;  by  one  Moorefa#uae«  bia  bi^other'-iQ^Iaw,  lar  a 
taaaQ  aaaoontp  last  than  five  d<^a»,  uuder  no  pvondae  to  aaeomol 
le  bmi^or  toy  expedationa  of  wttneaa  that  be  would  aeeoniatl 
that  Bfoorahooae  mfisnned  witneaa  that  be  anaoaaoad  to  ibe  bid* 

.dew  that  he  wtfa  blddiag.it  in  for  witoaas^butdid  not  aay  wbetfacr 
he  would  or  not  comply  with'the  aonoancament.  Whenmpon  Iba 
Court  helow  decided  that  the  witnaia  waa  Gonpetent ;  to  wiikb 
the  plaSnfiff  eaoeptad. 

Tba  witaaaa  tdien  being  awom  in  chief,  stated  that  he  waa^rsa* 
•out  in  the  year  1843,  when  defendant  rciquested  the  plaintiff  to 
procgaed  to  collect  the  said  note  ont  of  Ae  makeia  tkwtvef  s  and 
witness  as  agent  of  the  defendant,  iraquently  afterwaida  reiputiA 

'  plainttirto  sue.  Both  the  defendant  and  witness  inlbiwieil  tbe 
that  Frederick  Pratt  waa  a  paitner.  This  was  iil  Macon, 
tba  Floyd  House,  in  the  summer.  Witness  afterwards,  aa 
agent,  repeatedly,  and  beibra  aaid  Frederick  Pratt  ksft  Ibr  tba 
north  in  Septeniber  or  October,  gafve  the  notice  to  suew  Frederick 
Pratt  relumed  in  the  spring  x^  1844,  renained  two  dayain 
con,  went  to  Washington,  Wilkes  county,^nd  returned  to 
"mhrnm  bo  renaitted  two  days  more.  Witneas  did  taC  see  plaintiff 
while  Piatt  was  in  Maeon  ^at  year.  Pratt  returned  t9  tha^noith^ 
aod  bad  not  since' been  in  Georgia.  Story  left  the  state fflTlSii; 
and  had  not  since  rntumed.  Witness  inferred  Ffsderiek  PfUAt «»  - 
have  been'a  partaet  from  the  cotnnsancetnent  of  the  Srm,  fivm  Ao 
fact  of  being  a  clerk  in  the  honae,  and  frosn  die  coffrsapondenca. 
He  (Frederick  Pratt)  came  to  Georgia  late  in  1840,  or  e^rij  ie 
1841,  and  took  part  Immediately  io  the  matters  of  the  concern;  his 
In^ber,  Addison  Pratt,  died  in  t|to  spriqg  af  1841,  and  Frederick 
Sook  poasession  of  all  the  effects.  'He  denied  being  a  partner,  but 
■s  isiimi  Baw^ifrpuy  lfciads>>  ewi#f  Aerfeala  rf^flsu  iyayi 

.  When  the  note  was  giren,  the  firm  consiatM  ^stam^^  A'4M 
▼Ob.  nu  67 
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.  Stoiy  and  Addtson  Pratt  Wheo  the  notice  was  given  by  defeoci- 
ant,  and  by  witDess  as  biB  agent,  the  plain tifT  repHedi  tJbat  be  bed 
not  tbe  control  of  the  note  and  eonld  not  sne;  and  also  tnlbnned 
witness  that  be,  plaintifT,  conld  not  take  the  oath  to  bold  Frederick 
Pratt  to  bail,  becaase  be  believed  the  prior  tnderser  good,  and 
aliiays  said  that  be  did  not  know  Frederick  Pratt  to  be  a  partner. 
PkrintiflT,  for  the  fint  time,  acknowledged  that  he  bad  control  ef 
the  note,  in  Jannarj,  1844.  Witness  knew  Frederick  Pratt  to  be 
a  partner,  and  so  informed  the  plaintiff,  and  plaintiff  from  the  infor- 
mation of  others  as  well  as  witness,  knew  him  (Frederick  Pratt) 
to  have  been  a  partner  from  the  beginning.  Hs  was  noC  gene- 
Tally  known  as  a  partner  in  1841 ;  no  one  ent  of  the  store  knew 
him  to  be  a  partner  before  that  time.  Witness  did  not  know 
whether  or  not  plaintiff  knew  that  Pratt  was  in  Gpem-gia  in  1844. 

The  jury,  after  argument  of  counsel  and  the  charge  of  the  Comt 
below,  found  for  the  defendant 

To  the  charge  of  the  Court  below  the  counsel  Jbr  the  plaintiff 
excepted,  on  the  following  grounds:  (The  portions  of  die  chaige 
excepted  to,  are  sufficiently  set  forth  in  die  gronnds  of  the  eioep- 
dons.) 

.  1.  That  the  Court  erred  in  charging  the  jury  as  to  the  right  of 
the  indorser  to  give  notice  to  sue  a  dormant  partner  ef  tbe  makeia» 
not  generally  known  as  such. 

8.  That  the  Court  erred  in  charging  die  jury  that  the  plaindff 
became  the  legiil  bolder  of  the  note  so  soon  as  "be  run  a  new  note 
in  the  Central  Bank,  and  before  be  had  complied  wilk  the  coodi- 
don  of  paying  tbe  commissions  of  tbe  attorneys,  and  while  the 
judgment  was  still  held  open  against  him  as  a  lien  for  said  com- 
missions. 

*  3.  The  Court  erred  in  charging  the  jury  that  where  nodce  was 
given,  if  the  makers  removed  without  the  limits  of  the  State  befoie 
die  tltree  months  expired,  it  was  die  rifi  of  the  hcdder,  and 
the  indorser  was  discharged  if  in  the  exercise  of  ordinaiy  dili- 
gence the  holder  could  have  sued  before  die  maker  went  away. 

Upon  which  exceptions  error  was  assigned. 

T.  R.  R.  Cobb  and  F.  H.  Conx,  for  die  plaintiff  in  error. 
A.  H.  STBPHEirs  and  Reese,  for  die  defendant  in  error. 

LuMmn,  Jn  having  been  id  counsel  in  Hm  WM,  ««««  m 
^  tfinion. 
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Tlia  first  exoeptioQ  talMB  to  the  deciMCM  ef  the  Court  beloir  i% 
to  the  Mbnitakn  of  4fae  testimooy  of  John  H.  MoTgeiip  who  ves 
eSered  ae  A  witn#8t  oe  ih0  pert  of  the  defiandant.  ^  > 

.  The  tree  test  of  the  inteiert  of  the  witsets  iii  that  he  will  [L] 
Mther  gain  or  loae  by  the  direct  tod  legal  opeitttioe  and  effeot  of  4he 
jedgnaeety  or  that  ^  record  wiU  be  legd  endenoe  ^  oc  agaiaal 
hka  ia  aone  othOT  actioD.  It  must  be  a  praaeot,  certaiB,  aad  Miiif^ 
iolerestf  aed  ooC  en  intereat  umeertain,  remote^  or  coetiDgfiM; 
And  if  the  intereat  be  of  Adoubtfid  nature,  theotyeeti^  gpea  [8j 
to  the  cr^U  of  the  wttneia^  ai^  not  to  biB^ampeUmcy.  1  QrtaiKEmm 
468,  JM.  390.  From  the  facts  diackwed  by  the  record».we  do  ndi  . 
think  the  witnesa  had  such  a  direct  and  retted  iotareat  in  the  sait  af 
woald  render  him  incompetent.  The  promise  mada  by  hia 
brother-in-law  to  him  was  a  mere  natif  paet^  which  the  law  wonh) 
not  enforce,  and  therefore  vested  no  interert  in  the  witness  i'  i^ 
objection  was  properly  te  Che  ertdU  of  the  witaeaSy  and  not  te  hie 
cempetmcjf  i  and  the  Court  below  did  neC  eir  in  adnatting.hia  tee* 
tittony. 

The  aeeead  exeeptien  appearing  on  theveeord  ia*  that  the  [34 
Ceurt  bfliow  enred  in  charging  the  jnry  aa'to  the  right  ef  an  indonev 
to  give  notice  to  sue  a  domMuU  partner  of  the  makers,  not  generally 
knewn  ea  sackr  Bythe  Act  of  26ih  I>acember,  1831,  which  waa 
amendatory  of  the  Act  ef  1826,  it  is  declared,  "^  That  every  caa% 
irUch  may  hereafter  ariae,  wheie  the  aeenri^  or  indorser  of  an|: 
yiemiaaory  note  or  other  iaatnimeBt,  after  the  same  hes  or  shall 
haecese  dae,  haa  ra<{iured,  or  ahall  hereafter  vequirBp  the  holdei^ 
Aereef  to  proeeed  to  ceQect  the  name,  and  the  add  holder  has  noi 
pcMeeiedi  or  shall  no^  proceed  to  do  so  mikin  tkne  mmUhn  afhst. 
audknoitieeMrraqttiaitien,  the  indorser  or  seiciirity  shall  he  90  lour 
gar  lieUe.''  Frmee  471.  The  act  does  net  in  express  tenna 
dealaie  &at  Iba  balder  mort  peoaead  te  eotteot  the  note  by  mUi^  mt 
^  tk$  flieiUrv  within  three  montha  after  nodoa,  bet  such,  it  ii 
halie^peiiy  baa  been  the  nnifiKVi  aild  eontemperaneoes  oonstmetion 
given  lathe  net  by  eur.Goiuts  1  aitd  the  qneation  new  presented  ii^ 
triMther  the  holder,  after  neCiee«  waa  bennd  to  have  sued  a  der; 
iMBi  furtner  aa  one  ef  the  maken^  whoa*  name  did^nol  eppaar  «A 
ih^Aea^ the  paper.  '  -  '  ^"g^ 

na^Mle  W.diMmv4>y  atery,4i-Ffaitt,w'  •  ^— ^  %—  - 
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defendant's  intestate.  Adduon  Pratt  and  Story  were  the  atteiuMe 
partners ;  but  the  jurjhaVe  found  bj  their  verdict  that  Frederick 
Pratt  was  also  a  partner ;  and  the  holder  was  notified  to  sue  him 
u  one  of  the  makers  of  the  note. 

It  is  contended  by  the  plaintiff  in  error,  diat  tbe  rigfal  of  the 
bolder  of  the  note  to  sue  the  dormant  paitner  n  merely  detihe, 
and  not  einmptii$ary.  This  nay  be  true  as  a  genera]  rule  when  the 
rights  of  third  persona  are  not  to  be  affected  by  bis  electioo ;  bat 
the  rights  of  the  indorser  are  involved  in  this  case ;  the  itotace 
gives  him  the  right  to  require  the  holder  of  the  note  to  proceed  to 
collect  the  same  by  suit  against  the  makers  thereof,  within  dirse 
nontbe,  and  if  he  fails  to  do  so,  the  indorser  is  no  longer  liable.  In 
puts  vs.  Waugh  ei  al„  4  Mau.  R.  426,  Chief  Justice  Paraoos  sayi: 
"  By  the  law  merchant,  a  man  may  be  answerable  as  a  dwrndM 
partner  on  a  contract  made  by  the  partnership,  of  which  he  is  is 
fhct  a  member."  A  dormant  partner  is  suable  as  a  defendaal, 
because  he  participated  in  the  profits  of  the  eontracL  Xlofd  tb. 
AtefJwwle,  2  Taunt  R.  324. 

The  jury  having  found  by  their  verdict  the  fact  that  Frederick 
Pratt  W€U  a  partner,  it  follows  as  a  necessary  legal  consequence^ 
thnt  he  was  one  of  the  makers  of  the  note,  and  as  such  was  liable 
to  be  proceeded  against  by  suit,  at  the  instance  of  the  holder,  when 
required  to  do  so  by  the  indorser ;  and  there  waa  no  error  in  the 
charge  of  the  Court  below  on  this  branch  of  the  case. 
[4.]  The  third  exception  is,  that  the  Court  erred  in  charging 
the  jury,  that  the  plaintiff  became  the  legal  holder  of  the  note  so 
soon  88  he  run  a  new  note  in  the  Central  Bank,  and  before  he  had 
complied  with  the  condition  of  paying  the  commisaioiia  of  the 
atttn-neys,  and  while  the  judgment  was  still  held  open  against  him 
as  a  lien  for  said  commissions.  It  appears,  from  the  tesdmony  of 
the  cashier  of  the  Central  Bank,  that  the  judgment  w««  paid  at  the 
bank  by  Howard's  giving  a  new  note,  he  agreeing  to  pay  dw'attor- 
neys  who  obtained  the  judgment  their  commissions  for  obtaining 
the  same.  ^  The  moment  the  debt  was  paid  by  Howard,  who  wm 
a  subsequent  indorser,  he  had  the  legal  right  to  contrd  the  piper 
aa  against  his  prior  indorser,  and  the  makers  thereo£  The  new 
note  was  accepted  by  the  bank  in  satisfacikm  of  tht  jwigwsmt 
ol>tained  against  Howard,  aa  the  second  indorser  thereon.  The 
payment  of  the  comiuvniona  waa  an  act  to  be  done  by  Howaid 
according  to  his  agreement,  «xv^  w^  ^xEASCuit  tK.  V&  ^«^  sad  dii 
mdt  alter  or  ditiigtt  hVa  t\^Vu  ^  WAc^^  iA  ^% Y«:^«t.    kMsdSaii, 
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16 1k»  yriew  ttikett  ty  the  fAaintifF,  if  Howard  tieTer  fMtM  flie  attar* 
Siejrs'  comniissioin,  he  ne^er  woqld  become  legally  the  boUer  ef 
tlie  paper^  and  notice  to  proceed  to  collect  out  of  the  fnakera,  hf 
A^-iadener,  would -noTer  be  elective,  and  would  thua  defeat  ^ 
iaJwaer^s  right  to  giye  him  notice  undev  the  statute,  l^  hia  own 
omiimon  to  perform  hit  agreement.  We  da  not  think  it  ia  in  ihe 
power  of  the  plaintiff  in  error  to  avail  fainnelf  of  any  lien  which 
the'atloraeys  might  have  had  on  the  pepen  in  their  hands  for  the 
piayincnt  of  the  commissions  which,  hjr  his  own  agreement  he  waa 
teend  to  dtsoharge;  we  therefote  affirm  the  judgment  ef  the 
Oaoft  below  epon  this  point,  as  made  by  the  bill  ef  exceptions. 

The  Ibufth  exeepdoo  taken  by  the  plaintiff  ia  error  is^  that  [5.] 
Ae  Cotfft  belaw  errad  in  charging  die  jury,  that  when  notice  was 
ghen,  if  ifaeerakers  removed  withoat  the  lieaits  of  the  State  before 
Ike  three  months  expired,  it  was  the  risk  of  the  hoUer,  and  the 
indorsor  was  discharged  if  ^  in  the  exercise  of  ordinary  ^igeace 
the  holder  coold  have  sued  beft>re  the  makor  went  away. 

TIm  Act  of  1 831  wfts  ioftended  accurately  to  define  the  duties  and 
riglkts  ef  both  the  holdm*  and  indorser.  Before  the  enactment  of  this 
statute,  the  security  would  have  been  compelled  either  to  have 
tdcen  up  the  note  from  the  holder,  and  pursued  has  legal  remedies 
against  the  principal,  or  to  have  made  application  to  a  court  of 
equity  for  retieC  We  ase  aware  that  a  different  doctrine  was 
asaintained  in  Pmin  vs.  Packard,  1 S  Jokiu.  R.  174.  In  that  case 
k  was  decided,  that*  where  the  holder  of  a  note  who  was  requested 
by  the  surety  to  proceed  without  delay  to  coUeet  the  money  out 
ef  the  principal,  who  was  then  solvent,  aegleded  to  do  so  until 
the  principal  became  insolvent,  the  surety  was  exonerated. 

This  doetrine  was  Ml  discussed  and  denied,  l;KKh  upon  priadple 
Uti  mvthority,  by  Chanoellor  Kent,  in  Khtg  vs.  Baldwin,  2  J#AaA 
Ok.  IL$54. 

The  decree  of  the  chancellor  was,  however,  reversed  en  appeal, 
by  the  Court  of  Errors,  by  the  casting  veto  of  the  ^presiding  eft- 
.  ear  ef  the  court-:— two  of  the  judges  ef  the  Supraaae  Court 
eaprassly  evermHag  their  own  decision  in  Pain  vs.  Packard,  say- 
lag  that.  Upon  mbae  foil  and  deliberate  investigation,  they  weae 
Convinced  that  their  judgment  in  that  case  was  9rraneau9. 

In  Wmmer  vs;  BeardUey,  8  WmuL  R.  194,  the  court  folt  itself  boM4 
bjP'  AA  previoes  adjudication  ef  the  Court  ef  Etreva 
Aeaaaaef  JPamvs.J^eolerd^^yet,  1^  kfaineeUor  what* 
the  epieion  of  the  courts  takes  occaision  to  iepediaia  Ike  priHl' 
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of  that  deeisioDyand  dedmret  that  it  stands  in  opposidcm  to  the  dociih 
ions  of  most,  if  not  all  of  the  States  in  the  Unioo,  where  the  ques- 
tion has  arisen.  In  Bearddey  vs.  Wartter,  6  Wmd^R.SlO^  the  court 
beld,  that  the  doctrine  ruled  in  Paim  vs.  Packard^  did  not  apply  to 
the  case  of  an  imJarser  of  a  promissory  note ;  taking  a  distinction 
between  one  who  is  a  mere  mrety  for  another  and  an  irndttrter  of  ne- 
gotiable paper.  The  court  say^  *'  An  indorser»  though  in  the  nature 
of  a  surety,  is  answerable  upon  an  indepemdemi  emUraeU  audit  is  hit 
doty  to  take  up  the  bill  when  dishonoured.  The  moment  the  note 
is  dishonoured,  and  notice  of  that  fact^duly  given  to  the  indoner, 
the  holder's  right  to  sue  him  is  perfect,  and  thia  right  ia  not  in^ 
paired  as  long  as  he  remains  poisivtJ*  The  case  of  Pain  n. 
Pmekardt  has  not  been  followed  by  the  courts  of  New  Yoik 
because  it  was  originally  based  upon  the  true  pnmeipie$  of  thMlom^ 
but  for  the  reason  that  it  has  been  sustained  by  the  court  of  dgnitr 
resort  in  that  State,  and  therefore  considered  as  hindmg  amAmi^ 
there,  in  all  cases  coming  directly  within  that  decision. 

Before  the  passage  of  our  statute,  we  do  not  understand  the 
rule  of  law  to  have  been  that  the-security  or  indorsfer  had  the  right 
to  request  the  holder  to  proceed  to  collect  the  paper,  and  if  he 
failed  to  do  so  within  a  reasomUfle  time,  and  the  principal  became 
insolvent,  or  removed  beyond  the  jurisdiction  of  the  court,  that 
the  security  or  indorser  was  discharged  from  liafailitj.  In  Kimg 
vs.  Baldwm,  Chancellor  Kent  emphatically  declares,  '*there  ia  no 
ease  in  the  Engliek  law,  in  which  the  personal  application  of  the 
•urety  to  the  creditor,  was  held  to  be  compulsory  on  the  creditor, 
at  the  hazard  of  discharging  the  surety.*  See  PiekeU  vs.  Xaad^ 
2  Bailey  R.  608. 

The  surety  to  the  note,  whether  a  joint  promisaor  or  indoner, 

by  the  law  governing  the  contract,  stands  in  the  same  rohtinn 

to  the  creditor  in  regard   to  the  payment  of  it  as  the  principal 

debtor,  so  long  as  the  contract  remains  unaltered  by  the  act  of  the 

creditor,  vrith  the  acknowledged  right  in  the  security  or  indoner  at 

any  time  after  the  money  becomes  due,  to  pay  the  debt  and  saa 

the  principal,  at  his  own  risk,  for  indemnification.     When  the  lia* 

bility  of  the  indorser  becomes  fixed  by  demand  and  notice,  the 

bolder  has  a  perfect  right  to  sue  and  collect  his  money  oat  of 

either  the  maker  or  indorser,  unless  the  holder  has  mmde  a  arw 

mmiract  with  the  maker  prejudteio^  to  the  rights  ef  the  indoner, 

«^er6by  be  wouU  be  enXAXNedL  u>  >a%  Qqm^bm^^.    HfrTimmfw  «•• 

Penri^  12  Wkmt.  R.  554. 
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.We  think  it  it  clearly  estaUished,  both  upon  principle  ta4 
tutiberity,  that  before  the  enactment  of  our  atatate.  the  holder  ot 
the  note  could  not  haTO  been  compelled  to  have  sued  the  makers 
at  the  request  of  the  indoraer ;  and  if  Buch  a  requiaition  had  been 
made  on  the  holder  bj  the  indoraer,  and  the  holder  had  neglected 
or  refused  to  have  instituted  suit  against  the  maken  until  they  had 
remomd  beyond  the  jurisdiction  of  the  State,  or  become  insolyent, 
IIm  indorser  would  not  haVe  been  discharged,  notwithstanding  the 
holder  could  have  instituted  the  suit  against  the  makers  by  the  ezer- 
eise  of  ordinary  diligence.  If  the  indorser  had  not  the  right  in  law 
to  require  the  holder  to  sue  the  makers,  then  the  exercise  of  ordiiok 
rj  or  extraordinary  diligence  had  nothing  to  do  with  the  question. 
We  have  endeayoured  to  show  what  were  the  rights  of  the 
holder  of  the  paper  to  collect  his  money  out  of  the  indorser  or 
•eeurity,  prior  to  the  enactment  of  our  statute.  We  have  shown 
that  the  indoraer  was  not  discharged  by  the  mere  patsice  indul- 
f  enoe  of  the  holder  to  the  makers,  although  requested  by  the 
Morser  to  sue  them ;  that  the  indorser  by  bis  own  fuera  reqneU 
eeuU  not  -defeat  his  own  iegtd  KahUky  for  the  payment  of  the 
paper.  The  atatute,  however,  was  made  in  derogoHtm  of  the  com« 
»OQ  law  rule  upon  this  subject,  and  introduced  a  una  principk  of 
eonmercial  law.  This  statute  is  not  only  in  derogation  of  th# 
eemmon  law  rule,  but  it  cerates  as  a  restriction  upon  the  rights 
^  the  holder,  and  in  our  judgment  ought  to  be  Hrietly  construed* 
The  indorser  now  has  the  right  to  require  the  holder  to  proceed 
^  collect  the  paper,  and  if  he  shall  not  proceed  to  do  so  taUkm 
three  months  after  such  requisition,  the  indorser  is  no  longer  liable. 
The  holders'  rights  during  the  three  months  are  precisely  the  aaaae 
is  they  were  under  the  old  law;  during  the  three  months,  the 
iadorser  is  bound  to  the  holder  in  the  same  manner  and  just  to  the 
■•use  extent  aa  he  was  before  the  statute.  The  release  of  the 
indoraer  depends  entirely  on  the  action  of  the  holder,  who  has  the 
wMe  diree  months  given  him  to  sue  the  makers.  The  indorser 
derives  his  right  to  be  released  from  the  statute,  and  that  gives  hia 
MA  reHef  until  after  the  expiratim  of  three  mamtke. 
f  The  legislature  did  not  think  proper  to  leave  it  to  jmdieiml  ^m^ 
tettim^  em  to  what  should  be  considered  a  reaeanaUe  time  for  the 
Mder  to  sue,  afber  notice,  but  havej  with  commondable  wisdens 
tiipiiiMij  deckred  wMm  what  tiine  the  bidder  dudl  proeeed-te 
es!  kae  his  fighL  ' 
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makera  remayed  without  tbe  limits  of  the  State  be^r9  ike  tkne 
months  expired^  it  wa8  the  risk  of  the  holder,  and  the  iDdoreer 
was  discharged  if  in  the  exercise  of  ordinary  diligence  the  hoMer 
could  have  sued  before  the  maker  went  away.'*  Suppoae  the  aia* 
kers  bad  become  imolvent  afler  the  notice,  and  before  the  expimtios 
ef  the  three  months,  and  th^  holder  sued  them  od  the  last  day 
of  the  time  allowed  by  the  statute,  at  whos^  r%$h  was  the  solraacy 
or  insolvency  of  the  makers,  during  the  three  months  f  If  the 
indorser  was  hound  for  the  debt  to  the  holder  nntil  after  the  expi- 
ration of  the  time  prescribed  by  the  statute,  then  the  aoWency  af 
the  makers  was  at  the  risk  of  the  indorser,  although  the  holder 
might,  perhaps,  by  the  exercise  of  ordinary  diligenee  in  institm* 
ting  suit  at  an  earlier  period,  have  collected  &e  debt  out  ef  the 
makers. 

But  the  record  declares,  that  in  this  case  the  bolder  did  net  sae 
within  the  three  months,  for  the  reason  that,  before  tiie  expttmtkA 
of  tbe  time,  the  makers  removed  beyond  the  jurisdictioa  of  the 
State,  so  that  the  holder  could  not  sue  them ;  and  tbe  Cooit  below 
ruled  that  such  removal  was  at  ike  risk  rf  ike  kelder.  This  is  m 
important  question  to  the  holders  of  commefctal  papen 

The  indorser  was,  in  our  judgment,  bound  to  the  holder 
for  the  paymefkt  of  the  money  until  the  expiration  of  the  teee 
months,  and  the  holder  had  the  MX  time  allowed  him  by  te 
statute  to  institute  the  suit ;  and  if,  in  the  mean  time,  the  makers 
removed  beyond  tbe  limits  of  the  State  so  that  they  ooold  not  be 
sued,  it  was  at  the  risk  of  the  indoraer  or  security  wk&  woe  hemmi 
for  tkem^  and  not  at  the  risk  of  the  holder,  who  reused  4o  inui  ike 
makeri  without  ike  eecvrity.  If,  before  the  statutei,  the  lemevil  of 
the  makers  would  have  been  at  tbe  risk  of  the  indorser  or  seenrity^ 
and  not  at  the  risk  of  the  holder,  upon  what  principle  is  it  tha^ 
during  the  three  months  while  the  holder's  rights  are  as  perfect  as 
under  tbe  old  law,  the  i*isk  of  the  removal  of  the  makn'  beymid 
the  jurisdiction  of  tbe  court,  is  shifted  from  the  indorser  or  seen* 
vity  to  the  holder  of  the  note  1  where  is  the  anthoritj  for  deelar* 
ing  that  the  risk  is  so  shifted  ?  The  statute  does  not  eo  dedai% 
nor  do  the  principles  of  the  cohimercial  law,  te  whieh  leforeace 
has  been  already  made.  Tbe  indorser,  or  seeority,  derives  no 
assistance  from  the  statute  for  the  purpoae  of  lestricting  his  E» 
bility  to  the  holder,  until  after  ike  esrjmreUm  ff  ike  ihrte  mmMe; 
tbe  statute  does  not  take  from  the  holder  any  ef  hih 

lAreijMitf^  which  he iiadi  mder  tbeeU  ItM^  INT 
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iA  ia  the  leapt  degree  duriog  th«t  period,  ibe  ra^mmMUsf  q£  tim, 
ffpcurit/  or  iodoner  to  the  bolder  of  the  nolo.  Nor  does  thk 
Tiew  of  the  question  impote  aoy  additioDtl  burdeo  orhst^hipoO: 
the  security  or  indorser,  for  ho  has  tlie  same  right,  if  he  wishef 
t^e  makers  sued  at  an  earlier  period,  during  the  three  months  than 
the  holder  is  willing  to  institute  suit  to  take  up  the  paper  from 
the  holder,  and  institute  the  suit  himself  agaiast  the  makan,  ^  he 
had  before  the  passage  of  the  statute. 

If  the  indorser  is  unwilling  to  wait  the  time  which  the  statute 

'.  gires  the  holder  to  sue  the  makers,  it  is  not  only  his  right  t6  tuke 
up  the  note  from  the  holder  and  institute  the  suit  himself  against 
them,  but  his  duly  also,  if  he  wishes  to  protect  himself  against  the 
consequences  of  the  removal  of  the  makers  beyond  the  jurisdic- 
tion of  the  Court  within  the  three  months  ;  for  it  is  the  security  toko 

^  inuti  thejMimcifal  debtor  ;  the  hokler,  by  requiring  securiit/t  clearly 
manifests  that  he  is  unwilling  Xf>  trust  the  maker,  and  "  he  who 
trusts  most  shall  lose  most,"  is  stated  by  Lord  Hardwicke  to  be  the 
rule,  in  Skip  ys.  Hmey,  3  A4k.  R,  93*  Besides,  there  exitfs  a  praer 
lieal  difficulty  in  enforcing  the  role,  as  stated  by  the  Court  below, 
that  "  the  indorser  is  discharged,  if,  in  the  exercise  of  •r'^ory  iK/- 
igtmctf  the  holder  could  have  sued  befor6  the  maker  went  awey.^ 
What  is  to  be  considered  "  ordinary  diligence  "  oh  the  part  of  cbe 
bolder  1  Shall  he  be  required  to  sue  in  one,  three,  or  six  weeks 
efter  the  notice  1  The  rights  of  the  holders  of.  cominereial  paper  * 
would,  in  our  judgment,  be  subjected  to  great  inconvenience  and 
uncertainty  with  regard  to  their  rights,  when  made  to  depend  on 
judicial  discretion  and  caprice  as  to  what  should  he  oonndered 
mrdinary  HUgonee  in  commencing  suit  against  the  maker,  instead 
mt  the  i^btke  and  fixed  periad  prescribed  by  the  statute.  The 
statute  regulates  the  time  within  which  the  suit  shall  be  tnstitiitedb 
After  the  notice  to  proceed  to  collect  is  given  by  the  secnrity  or 
indorser,  and  we  have  no  desire  to  introduce  any  exceptions  to 
the  uniform  operation  of  that  rule,  which  must  necessarily  he  made 
to  depend  upon  judiridl  discretion  as  te  what  shall  couatitnte 
^  ordinary  diligence ;"  when  the  legislature  have  definitely  deoiaied 
the  rale  as  to  what  shall  constitute  ordinary  dSligence»ia  oosaisen- 
cing  suit  against  the  maker  by  the  bidder  ef  the  note,  ia  eider  to 
disdiarge  the  security  or  indorser.  We  are  therefore  of  the  opin- 
ion, for  the  reasons  akeady  stated,  that  theMcurity  oc  indersvr  in  jj 
boond  to  the  holder  ibr  the  payment  of  the  debt,  until  the  exinrtaH 
tion  of  the  three  months  froin  the  lima  of  the  Jiotke^  a^d  tf^^B 
▼OL*  m.  -68 
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nakon  remofo  witboot  the  jvrisdictimi  of  the  eouit  wMin  thai 
time,  BO  M  to  prevent  the  holder  frotn  smng  tbein,  such  remoTtl  is 
«t  the  rUk  of  the  secarity  or  indorser  who  becmme  hmtmAJwr  ike 
makert,  and  not  at  the  risk  of  the  hoUer. 

Let  the  judgment  of  the  Conrt  bek>w  be  rerened,  and  a  new 
trial  granted. 

Jiidgiaeait  rerersed. 


Mo.'  70.— WiLLiAii  LocKCy  plaintiflTin  error  iv.  Tm  Stati  or 
Geobma,  defendaat  in  error. 

[I.]  Ik  «B  IriAetBieiit  tmd§r  the  9Sdi  mcIImi,  lltb  dS^htkm  wf  tho  penal  eod&,  tor  ht^ 
Ui4jf  it  li  aeoOTHiiy  coebup  dntiac^  thftt  tb»  dufasdant  ii  Iks  Aifcer  sf  As 


an  The  hfitB  that  the  defendaat  ia  the  ftither,  and  thai  he  haa  feilai  or  iriheed  to  five 
the  bond  in  punaaiiee  of  law  for  the  education  and  maiutenuiee  of  the  childt 
eoDatitnte  the  oflence. 

Indictment  for  bastardy.  Tried  before  Jndge  Holt.  Wash- 
ington Superior  Court.    September  Term,  1847.    Verdiet  guiky. 

It  was  not  averred  in  the  indictment  that  the  plaintiff  in  error 
Was  the  father  of  the  alleged  bastard  child.  For  a  copy  of  the 
charging  part  of  the  indictment,  see  the  opinion  deliTered  by  the 
Supreme  Court. 

Several  grounds  of  error  were  taken  by  connsel  for  the  plaintif 
in  error.  The  only  one  considered  by  the  Supvcme  Court  wss 
that  predicated  upon  the  refusal  of  the  Court  below  to  arrest  the 
judgment,  to  wit,  that  it  teat  fM  charged  that  the  phint^  im  enw 
was  the  father  •/  the  alleged  baetmrd  ehiid. 

The  other  grounds  of  error  not  having  beta  cdnsideied  by  die 
Chipreme  Court,  are  omitted. 

JoHNSTOir  fc  TftOMAs,  foT  the  plaintiff  in 

V  -     t\ot!miioit  k  HcOoHimix^  for  the  State. 
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Locke  w,  Tl»  »w» 


By  the  Court. — Nisbet«  J.,  deliveriiig  the  opanioB. 

Tbe  bill  of  iodietznent  in  thk  coae  ol^urget  the  dafenibBt  willi  ft 
nitdemeaoor,  "for  chat  the  aaid  Wflliftm  Locke,  (the  detedant) 
of  the  coiiDty  pf  Waabington  aforesaid,  on  the  miieanth  di^  ef 
June,  io  the  year  of  our  Lord  one  thouaand  eight  hendxied  m$d 
foity-teven,  with  foree  and  arma,  in  the  ooantj  of  Wmkk^fim 
aforesaid*  was  arrested,  by  virtue  of  a  wan«nt  issued  by  one  Cknev^ 
Aadrewsy  a  justipe  of  the  peace  in  and  for  the  coonCy  aforaeaad, 
having  lavrfii)  and  competent  authority  in  the  premises;  whidi  w«s 
issued  upon  the  affidavit  of  que  Nancy,  alias  Ann  WeUsi  <a  finen  * 
aingle  white  woman.)  ebargiog  the  said  Wiltiam  with  being  the 
fother  of  a  child  with  which  she  was  pregnant,  and'  which  was 
Kkely  to  be  born  a  bastard  and  to  becomechargeable  to  the  feunty^ 
and  that  the  said  William  was  taken  by  virtue  of  said-  warrant 
before  the  said  Green  Andrews,  justice  of  the  peace  afonNaidt 
and  by  htm  required  to  give  bond  and  security  io  terms  of  th^iaw, 
for  the  maintenance  and  education  of  the  said  child,  whi^  the^aid 
WiUiiAn  then  and  there,  to  wit,  in  the  county  and  State  aforesai4» 
refused  and  failed  to  do,  and  so  the  jurors  aforesaid  Ice".  • 
•  Upon  tbe  trial  of  this  indictment  the  de&ndant  waa  found  [JL] 
guiky.  A  motion  was  ma^e  to  arrest  the  judgment  upon  aeverfd 
grounds,  which  was  refused  by  the  presiding  judge.  Srw  it 
assigned  upon  the  grounds  taken  in  the  motion  to  arrest*  As  .wis 
are  of  opinion  that  the  motion  ought  to  have  been  graqled  vpeii 
one  of  the  grounds  taken,  it  wiH  not  be  necessary  to  express  anf 
opinion  as  to  the  others.  It  is  ux^ged  that  the  bill  of  indictipeBft 
doss  not  charge  the  defendant  with  being  the  f^«ther  of  thcf.  ehlhli 
that  therefore  no  issue  wis  made  before  the  jury  as  to  that  flMtf 
Ant  he  ia  found  gUilty  only  of  the  faeta  charged  in  the  indictsi^nl^ 
and  that  those  chaiges  not  amounting  to  any  ofience  kno^wnto  te 
laws  of  Qeorgia,  he  is  guilty  of  and  can  be  pnniahed  for  no  ofinci^ 
and  therefore  the  judgment  ought  to  be  arrested.  In  other  fons^ 
k  is  contended  that  tbe  indiolment  is  fotaUy  defective .  in  this,  thsft 
il.doea  not  charge  the  Asfendant  with  being  the  fother  of  ihe  child. 
We  think  it  is  lEaully  defective  in  that  particular,  and  as  it  ataads» 
ehargea  the  defendant  with  no  ofienee  known  le  our  kwa. 
Whether  it  be  or  not  necessary  to  ehafge  tfan  defendant  with 
folher  of  the  child,  dependf  npon  vihal  «eaatkniaa  lUa 
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jBiiuieineanor;  it  b  an  oflfeiice  ereated  by  our  peoal  coda ;  it  will 
be  necessary  tUterefare  to  refer  to  the  atatntee. 

The  act  "respecting  bastardy  and  otber inHDonlities/*  pasMdin 
,1793;  {Frmm  140,)  pmvidea,  tbtfl  any  JMtiee  o#  the  peaM,  apoft 
Ma  OWB^  hwueiledge  ov  upe^i  infermtttion,  of  %nf  ft«e  white  wonaa 
hamf  a  haaiaM  cMkI)  or  htmf  preg«a«t  with  one  which  it  ia 
pmbeMe  wiM  heeemo  ohargeable  to  the  county^  nlsy  caoae  iho 
eifcarfer  to  he  brought  before  hioi  by  warranty  avd  require  her  t9 
grre  hood  aod  aoetirity  for  the  tuppoit  aad  ed«eotioa  of  the  cfaiM 
eietil  k  «rrif«a  at  the  ag^  of  foaiteee,  #r  C#  ilimear  ev  M^ft  lAe^y^^ 
If  the  wiothof  diacoveva  on  oeth  the  Ihthor,  ic  ia  then  node  the 
loty  of  rtio  magiatrate  to  eavae  auoh  repeled  fttfier  to  be  hreiij|ht 
hefbro  him  vpoo  warranti  oad  «poB  hia  refuael  to  give  bond  aad 
aeeurily  fiur  the  Maiotoiiftnee  aod  edocati^B  of  the  ehiU  mtll  iw 
ofo  of  fbotteoB  yean,  (br  the  iyiii|^»  ospeiiMB  and  the  boan^ 
•uimg  and  moiiiioiionce  of  the  modMr  whibt  she  ia  oonCoed,  to 
hiod.hini  awmr  m  a  anflieient  rtfepgnisaiieOt  t^  bo  aod  appoar  at  the 
next  ^peiior  eottft  of  the  eeouty.  It  fluthor  makoa  k  the  doty 
of  the  preeecutiog  oAeer  at  chat  egort,  to  prHbr  a  bill  of  iodiet* 
iritont  agaiiMt  the  reputed  lather,  to  aoewer  aocb  eonphwit  aa  liiaj  . 
be  then  and  there  alleged  againat  him.  The  characfor  of  dioiMO- 
fkUni  ia  not  prescribed  in  thia  aet,  that  is,  tho  oioaco  ia  not 
defined;  hut  it  is  defined  in  the  penal  code  aabaoqaootly  adopted* 
in  tbeao  words,  to  wit  s  ^  If  any  potati^  fttfaer  of  a  baauird  driU 
or  children,  ahall  refuse  or  fail  to  giiroaeenrity  for  tho  mainftananco 
and  edncatioo  of  such  child  or  children,  when  requited  to  do  so  in 
tonns  of  the  law,  auch  putative  father  ahall  be  indicted  lor  a  mm* 
demeanor,  and  %ipon  conriction  of  the  fact  of  being  the  faUier  of 
such  baataid  child  or  children,  and  id  ^  refusal  or  frilnre  to  give 
such  security,  he  shall  be  punished  by  a  fine  of  9700  for  each  child ;" 
end.  if  he  is  unable  to  psy  the  Eno,  the  penal  code  doelarea  dmtha 
fhaH  be  punished  by  confi^enient  in  tbo  eoonty  jail  fisr  tho  apnea 
of  thfoe  months.  Under  this  ekuae  of  die  pooal  eodo  die  da- 
fimdaht  was  indieted.  Tho  act  of  1793  k  relerrad  to  na  a  due  «a 
the  nieaning  of  the  code,  although  without  it,  itt  nsoaning  would 
not  be  difficult  of  aacertainment.  The  primaiy  olgeet  of  the  a0t 
ef  17fi3,  was  to  protect  the  county  ifWrns  tho  ckaiffo  of  hMtaid 
children^  thia  it  seefca  to  aeeomplish  by  requiring  tho^nBother»  m 
her  option,  to  give  bond  and  aecnrity  for  tho  odncatton  and 
inanoaaf  tho<:Wy,  QrdiackMeitBfathM>4Mion*.    Ifthoi 

done,  then  thetc  \»  vi  o(\d  to  the  whole  matter;  if  the 


MtLLKDQSVILEfi,  HOVfiMBftft  TSKM.  1S47.    Itf 

■■■■■■■  ■ ■  .     ,^m      • ■  t" '       '    , 

LockA  M.  Tito  0tUB. 

■  >  ■  ■         »  ■  ■■ ■  ■       «   ■      I  ■      »  «  ■     ■  ■       .  ■  ■   ..    I      ft' 

di«a  the  objeet  i»  toaght  to  be  accompfished  by  rmjiririvg  tJbe  fkther, 
at  bia  option,  to  give  tbe  bend,  ot  exectile  a  recognisance  to  appear 
and  answer  before  tbe  Superior  court  to  tbe  cbarge  of  a  mbde* 
meaoor,  aa  defined  in  tbe  code.  If  tbe  former  is  d6ae»  tben  bgain 
tbe  wbole  matter  is  at  rest ;  if  tbe  latter,  tben  comes  tbe  indie^ 
■Mat  and  triak  Tbe  proceedings  under  tbe  act  of  1793^  are  cirR 
ratlier  than  criminal,  und  are  yer  j  mocb  esrparie  in  tbeir  character^ 
Now,  if  the  offence  oonsisu  in  die  refcaal  or  ftulnre  to  give  Uie 
tMmd  accoirdiitg  to  the  act  of  1793,  then  this  indictment  is  auficiebt» 
Ibr,  in  addition  to  the  recttab  in  it»  it  exptessly  charges  sodb 
MfasaL  W«  think  tbe  offence  does  not  oonaist  in  the  tefinil,  er 
fiulure  to  give  bond— -that  is,  the  offence  is  not  complete  by  leason 
e^  su(^  iaikire.  Tbe  optbn  dOowed  tbe  repnted  Atber,  to  give 
Ihe  bond  or.  appear  and  answer,  is  for  his  benefit.  It  is  bi  d» 
vatore  of  na  appeal  firotnlbe  judgment  of  the  magistmte,  diat  lie 
abaU  give  the  bond.  That  judgment  is  founded,  on  the  oath  of  the 
woman.  Tbe  act  of  1793  seems  to  be  imperative  upon  Uie  negie* 
ttrate  jtaarrest  the  repnted  father,  upon  her  oatib  revealing  bis  name^ 
ud  equally  imperative  when  be  is  arrested,  to  exact  Ijie  .bood,.or 
bind  him  over.  Whether  be  has  the  right  to  traverse  the  oath  of 
die  woman,  and  show  that  be  is  not  in  feet  tbe  fiaher,  before  dip 
magistrate,  has  been  questioned.  By  the  act  of.  180t,  it  woald 
aeem  that  this  rfght  is  given.  But  if  he  has  die  rig^t,  still  it  is  ootf 
belure  the  magistrife ;  it  is  no  trial  by  a  jury  upon  indictment 
found  and  setting  forth  distinctly  the  nature  and^  grounds  ef  Mi 
«flsnce.  His  guilt  or  innocence  is  made  to  depend  upon  the  dis* 
eiution  of  tbe  magistrate.  For,  if  the  oflfence  consists  bi  the  fiiilm 
or  rbfiisal  to  give  bond,^  then  upon  tbe  trial  b^ire  tbe  Supeasr 
enurt,  tbe  case  is  made  out  by  proof  that  be  did  so  fiiil  or  refine.  . 
Upon  this  construction  he  is  deprived  of  bis  day  in  court,  of  tbe 
right  of  trial  by  jury,  and  of  all  iu  incidents^  Upon  die  oath  ef  a 
•lewd  woman  and  a  judgment  of  a  justice  of  tbe  peace,  be  h 
Jsund  guilty  of  being  the  fadier  of  abastaid  child.  We  cannot ' 
believe  for  a  moment  that  this  offence  is  complete  upon  the  Mputed 
fiitber's  refiusing  or  fiiiling  to  give  bond.  Whilst  we  edmh  that  be 
can  in  nt>  ease  be  put  i»pon  trial,  much  less  convicted,  if  be  6om 
give  the  bond,  and  that  there  can  be  no  offinice  untess  he  does 
lefuae  er  foil  to  give  it,  and  whilst  we  bold  that  such  lefusal  er 
&ikiff«  astfit  be  fiverred  in  the  biH  of  indictment  and 
diMtetrial,  TelweholddMitdie>etof  bemgAeiMNNr, 
idtKae  Ihe  tiadameiear,  apd  thet  d»t  ftet  iiMt%»  4M 
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mlleged  in  the  inditittnent.  It  is  true  that  the  defendant  cannot  be 
found  guilty,  unless  it  bo  proven  that  be  did  in  fdct  refuse  or  £iil 
to  give  bond  ;  it  is,  however,  not  the  less  true,  that  be  cannot  be 
found  guilty  unless  be  is  proven  to  be  the  father  of  the  child.  Tbii 
view  of  the  subject  is  demonstrated  to  be  the  true  view,  by  refer- 
ence to  the  defiuitioii  of  the  offence  in  the  code  already  quoted. 
It  is  therein  declared,  that  if  the  putative  father  ahall  refuse  or 
ikil  to  give  security  for  the  naaintenance  and  education  of  the  child, 
dec,  he  shall  be  indicted  for  a  misdemeanor,  **and  am  camriaim  $f 
tkt  fa/f't  of  being  the  father  of  guck  bastard  child  or  ckildrtm^  and 
of  his  refusal  or  failure  to  give  such  security,  he  shall  be  pnn- 
iahed,"  kc 

His  punishment  is  made  to  depend  upon  the  &ct  of  hia  being  the 
lather^-upon  ccmvkiiom  of  the  faiU ;  without  conviction,  that  is, 
without  the  finding  €^  that  fact  by  the  jury,  be  cannot  be  pun- 
ished. The  necessity  of  his  being  convicted  of  that  fact,  is  not 
weakened  by  the  further  necessity  that  he  must  be  convicted  of  a 
refusal  or  failure  to  give  bond.  I  believe  that  this  meaning  o(  the 
legislature  is  as  plain  as  if  they  had  said,  this  misdemeaiior  shall 
consist  in  being  the  father  of  the  child  and  in  refusal  or  ftilure  to 
give  bond  for  its  maintenance  and  education.  If,  then,  the  offence 
consists  in  pait  or  in  whole  of  being  the  father  of  the  cliild,  ia  it 
necessary  to  charge  it  in  the  indictment  1  As  to  this  we  are  aQ 
clear;  we  think  it  ought  to  be  charged,  not  by  inference  or  impli- 
cation, but  distinctly  and  substantively  charged. 

This  indictment  would  be  bad  at  common  law.  Before  pro- 
ceeding, I  premise  that  greater  strictness  is  required  in  criminal 
than  in  civil  proceedings.  1  ChiHy  Crim.  Law^  172  ;  1  I^eaek 
134,  145.  The  rule  at  common  law  is,  that  indictments  should  be 
framed  with  sufficient  certainty;  for  this  purpose  the  charge  must 
contain  a  certain  description  of  the  crime  of  which  the  defendant  is 
accused,  and  a  statement  of  the  facts  by  whifh  it  t's  amaiituted^  wo 
as  to  identify  the  accusation.  Comp,  R.  682,  683 ;  5  Term  R, 
611,  623;  1  Leach  249;  Fast.  194;  2  Term  R.  586;  3  hul. 
41;  2  M.  Sf  S.  386;  1  Chittjf  Crim.  Lmw,  168,  169,  170.  The 
reaaons  for  this  rule  are,  that  the  defendant  may  not  be  pot  upon 
his  trial  for  an  oflTence  different  from  that  which  the  grand  jury 
have  found;  that  the  defendant  may  know  what  crime  he  is  called 
Upon  to  answer  *,  l\\at  iVve  '^ux^  ti\«.y  know  what  issue  b  presented 
to  them  to  iind,  anA  ma>^  \»a  vf«tt%«x^\gk  ^hro  ^^\ftMflL<X  ^^j 
M*  not  guilty ;  that  tko  coatt  xaa.^  »wa  wm^  %  ^alsK&A 
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PBCord  that  tbirf  'mf  ^PPV  ^^^  judgmeht  and  the  prniMment 
nMeh  the  law  preficribes  ;  and  Hiat  the  defendanlTa  GonfTiddoa  ov 
■cqtifttal  may  JBsure  hn  subsequent  prbtection  should  he  again  hm 
qaeatiooed  en  tbd  sakne  ground,  and  enable  him  to  plead  hia  e<Ni- 
vietion  oraciqaittal  in  bar  'of  any  aafaaequent  proeeediags.  If  if 
aaa  tight  as  to  jriiat  coaslitiites  dils  crirae,  then  I  say  there  is  laa 
€lfnmmdi8cnpikmtd^t»  offirtiee,  because  in  the  bill  tbera  it  itb 
aillrgadon  of  that  fhet,'  wfaic^  is  lodispensaMe  to  the  perfeecitig  th^ 
llbnee,  to  wic,  the  paternity  of  Ae  obi&d.  There  cia  be  no  tm^ 
ktmtjt  it^-^^  deacviptlon  of  m  iacct,  wbeir  diere  is  ito  astetqpt  tv 
deecrihi^  that  fhct  whatorer.  AU^die  reasons  gtren  iot  the  rsde^ 
Shitirate  the  glaring  defi^ency  of  this  bill;  dieir  applloattoii  W  aer 
'Miyrthat  any  atteaapt  to  aakeit  would  be  a  wock  o^  aikpereiofc 
gatiod.  •  -  ■       '       ■■ 

The  next  qnestion  is,  iathe  indictmeat  snfficlent  under  oar  owb  [4.] 
itatutel  Thfb  legislature  have  declared  thai;  •*  Everjr  indfetnaaat 
dr  acebsation  of  the  grand  jury  shall  be  deenied  soAcientlytee^ 
sieal  and  €onioct,  which  states  the  offence  in  the  tarns  and  bngua^ 
«f  this  ebde/or  £&  plainly  that  the  toatare  of  th^  offeaod  cfaargeA 
Biay  be  mtdff  Mifderst0od  by'the  jtiry."  PrimcB  656.  I  think  fhift 
it  win  scarcely  be  said  that  this  indtctment  states  Ae  oSihiOB  in  Jkm 
language  and  terms  of  the  code,  since  none  of  the  teraas  or  la^ 
guage  of  the.  code,  in  relation  to  the  paternity  of  the  child,  are 
found  in  it.  Does  it,  then,  so  plf^inly  st^  the  ofienee  that  kb 
Hatuce  may  be  easily  understood  by  this  jury  t  It  now  becoipes 
aecessary  to  refer  to  the  statemenu  in  the  fatlL  The  facts  sta^d 
therein  are,  that  the  defbndant  was  arrested  by  Tirtue  of  a  watr- 
rant  issued  by  one  Green  i^ndrews,  a  justice  of  the  peace )  that 
the  warrant  was  issued  upon  the  affidavit  of  one  Nanoya/utt  Ana 
W«^  a  free  dmgle  white  woman,  charging  him  with  being  the 
fifther  of  a  chiki  with  which  ahe  was  prtignant,  apd  which  wae 
likely  to  be  bom  a  bastard,  and'  to  become  chargeable  to  the  county^i 
that  the  defendant  waa  brought  before  the  aaid  Green.  Aadrewa* 
and  by  him  required  to  give  bond  and  security,  in  terms  of.  the 
law,  fyr  the  maintenance  and  education  of  the  child ;  which  hood 
the  defendant  relfused  And  failed  to  give.  These  ata  all  tha^  stsie* 
vents  IB  the  bill  that  are  matariaL  All  imdligent  juryman,  hf 
bBsring  this  iodictmeat  read,  might  in&r  thai  the-  4eiandant  waa 
akairgad  with*  being  arreamd  under  thia  warrant;  ^^"^-^^^"^ 
charged  with  being  arrested  under  a  warrant  which  i*^*<^^  ^ 
^iUkailaf-etfa Naacyi jv  Aan-'W^Hs^^whtch  afi^ 


M»       •  mamammemf^  tm 


UflM'ltf: 


t^lfedbglbf  CMfMT  of  •'bftlMn*  cWUj  mi  tim  h^^ 
fkHlfed  wkk  MMag  ^  |[i%a  bofid  9mA  mKmHkf  'Cor  th* 

tT IfiBf «  tifciiHg  tt  gif»  tktflMi^l  ']fe-MttlA  i|rfbv«a^ 

l^pM<iMf«B^WlMiCWiBriiMCll9db^  4»iBMl-CMMti» 

of  rise  €UM»  cottH  ke  ffJily  mfet  thai  b«  w«»  called  opcm  le  »y 
^  irtwpiinr  it  w«i'«r  ww  iM  ^  iMlMrt  -^  I>tW..mfc»e»ci  ^  •  ib- 

te  ||iw>iM»-<^>^.  enJlrjftiiii J  th*  noAifir  ef  tHf-oflbiDie  tliefyil 
W#<iMkiMMU  ate^'^  Tto; w4<^f <yt?o^ <*w e>a>gle ji^ iftol 

— iniif»ititi  a«t«jra    Qur  p^mfUwttum  U  Am  eiliittj  k|, 

tec  lligi  il»«flU«iMit  dbwU  W  #•  .fU«  diill « 

MibeA  ie«At  or  dMkAy^  fkwp  dw  kiifWfe  iMidy,  kaew  wte  «| 

Ito  itiiirge  fiiiJe  j^yjhMK  tbm  eoMneJl, 

'  TWr  farfietaieat  w«^  m  Awk,  Wli  eoficient  ia  ike  €o«it 
behnir,  opes  te  greoml  ikafttlM  ciergothtc  tke  defiMmoc  mAe 
Mk&ttii  A^iOM^wwrn  ¥b  h&  i^fbrnk  er  hnpKed  ftuoi  lbe.«»M» 
aieeti  wiiAp  ■  ■^et  wKh  weg  &^  ittteodmeni  ef  the  kw,  ^WeWU 
tl»t  in  erioHMd  f  lewliega,  bodr  tittdtf  oer  iCeivte  «ed  tt  ^ 
U«r»  defcetive  ftBefrntiovi  cantiol  be  l^iped  by  J^ifel  i 
"  llie  6Wg<»  <ai7^  Mr-  Cbkty)  «»««  be  /nCcieibtfy  esplick  I* 
•«pf«it  keelfi  ferMkibiide  of inteetieti  ^«4i  be  elUwed  I6ieckrft 
My  tUng  mom^fbei^  b  eibpretied.''    1  C3Ully  Cmm.  Lmm,  17^ 

lartb^cM^  rJU  iOiif  Ti.  Wknufy,  8  Bervw  JL  llS7,Le»d 
Mimtfilit bobte lie IblMriey ktige^ge t  ''Bet  dtera  nMrdkltbfy 
(ibe  coMt)  ftf*  ebKf ed  le  meet  fb^jedgneet  If'tbey.  eae  ib» 
dmige  to b«  insetfiAeet  Andh  eerimWiitcbergeAtf^  heebfc 
iOide  ef  iMmaaieec  to  faiek^  My  Orieg  toeni  Umi  kdwiged. 
Tbe  eberi^e  mett  bar  explMl  eneogh  to  4«^ppeis  iteldC^    niitihit 

ImiS^tm^jat^  tiKi»aBMmw^aMrk.ttV^  CCA 
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497,  it  is  ruled,  that  an  incHctment  for  an  offence  created  by  statute 
must  bring  the  case  within  the  terms  of  the  statute,  and  no  argu- 
mentative inferences  will  supply  the  want  of  direct  averments  of 
material  facts. 

Admitting  every  thing  to  be  true  which  this  bill  charges,  the 
defendant  is  not  guilty  of  any  offence  for  which  he  can  be  punished. 
The  judgment  therefore  must  be  arrested. 

Judgment  arrested. 


No.  71. — Robert  S.  Sayre  and  William  H.  Satre,  plaintiffs  in 
error  va,  Robert  Watkins  Flo^urnoy,  adm'r.  of  Robert  Willis 
Flournoy,  deceased,  and  Nathaniel  A.  Adams,  and  Mary  M. 
his  wife,  defendants  in  error. 

[1.]  A  court  of  equity  will  aid  a  judgment  creditor  who  has  pursued  his  legal  rems- 
diss  to  every  avuilablo  extent^  to  reach  a  distributive  share  of  an  estate  to  which 
an  insolvent  debtor  is  entitled  in  hU  own  righL,  in  the  bands  of  an  administrator, 
held  tit  tru9t  for  such  judgment  debtor. 

[:^.]  The  husband  has  no  interest  vested  in  him  in  his  wife^s  choscs  in  action,  until  lie 
redueen  them  into  his  possetsion^  and  os  u  general  rule,  a  court  of  equity  will  not 
compel  the  husband  to  reduce  them  into  possession,  so  as  to  defeat  the  wife*8  right 
of  survivorship  thereto. 

(3.]  Creditors  of  the  husband  who  claim  to  be  subrogated  to  his  rights,  as  against  the 
property  of  the  wife,  have  no  other  rights  than  tiie  husband  who  is  their  debtor, 
against  such  property. 

In  Equity.     Bill  and  demurrer.     From  Washington  Superior 
Court     Tried  before  Judge  Holt.     September  Term,  1847. 

The  plaintiffs  in  error  filed  their  bill  on  the  equity  side  of  the 
Court  below,  alleging  that  they  as  former  partners  using  the  style  of 
William  H.  Sayre  and  company,  obtained  judgment  in  Hancock 
Inferior  court,  February,  1829,  against  said  Nathaniel  A.  Adams, 
for  $1,107  70},  and  8170  73  interest  and   costs;  that  execution 
waB  issued  and  several  returns  of  nulla  bona  had  thereon,  and  that 
the  same  was  still  due,  no  part  thereof  having  been  paid  ^«^^'«^* 
The  bill  further  alleged,  that  the  original  consideration  ^^*^  ^^^li 
of  their  debt  was  merchandise  and  necesaarve^  ^\xy^'^*^     ^ 
roL.  III.  69 
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to  Adams,  for  the  benefit,  use  and  sustenance  of  the  wife  and 
family  of  said  Adams,  then  residing  in  the  county  of  Hancock;  that 
the  said  Mary  M.  Adams,  wife  of  said  Nathaniel  A.,  had  had  set- 
tled upon  her  by  a  decree  in  chanceiy,  slaves,  bank  stock  and 
money  to  the  amount  of  $15,925  oat  of  her  father's  estate,  daring 
her  life,  with  remainder  to  her  children,  and  under  which  her 
trustee  had  received  to  her  use  divers  sums  of  money  amounting 
to  $10,000,  or  other  sum,  from  the  sale  of  real  estate  of  her  father, 
of  which  she  had  had  the  benefit  and  avails. 

The  bill  further  alles^ed,  that  in  1844,  the  intestate  of  the  defend- 
ant Robert  Watkins  Plournoy,  departed  this  life  intestate,  unmar- 
ried, and  without  lineal  heirs,  that  he  was  a  brother  of  the  said 
Mary  M.,  and  left  a  large  estate,  real  and  personal,  of  the  value  of 
$80,000,  or  other  large  amount,  to  be  distributed  amongst  his 
brothers  and  sisters  who  were  his  heira  at  law,  the  said  Mai*y  M. 
and  her  said  husband  Nathaniel  A.,  being  entitled  to  one-sixth  part 
thereof,  she  being  a  sister  and  heir  to  said  intestate;  that  said  estate 
was  unincumbered  by  debt,  and  in  the  hands  of  said  Robert  Wat- 
kins  Floumoy,  who  had  taken  upon  himself  the  burdeu  of  the 
administration. 

The  bill  further  alleged  the  total  insolvency  of  said  Nathaniel 
A.  Adams,  and  that  the  complainants  knew  of  no  property  or 
means  of  his,  whereby  their  judgment  might  be  satisfied,  except 
the  estate  and  interest  vested  in  him  and  his  said  wife,  in  the  estate 
of  the  said  Robert  Willis  Floumoy,  deceased,  and  to  which  they 
alleged  the  said  Nathaniel  A.  and  wife  were  entitled. 

The  bill  f\irthcr  allotted,  that  said  estate  was  still  in  the  hands  of 
said  administrator,  and  that  he  had  been  notified  of  the  complain- 
ants'said  judgment,  and  requested  to  hold  asufiliciency  thereof  in 
his  hands  to  satisfy  the  same ;  and  concluded  with  a  prayer  for  a 
decree  requiring  said  administrator  to  satisfy  said  judgment  out  of 
the  distributive  share  of  said  Nathaniel  A.  and  wife  in  said  estate, 
and  for  other  relief,  &c. 

To  this  bill  the  defendants  demurred  upon  several  grounds,  bat 
more  especially,  that  there  was  no  equity  in  the  bill ;  that  there 
was  no  privily  between  the  claims  of  the  complainants  and  defend- 
ants ;  that  tho  distributive  share  to  which  said  Mary  M.  was  enti- 
tled to  have  out  of  said  estate,  was  in  no  wise  liable  or  subject  to 
the  claim  of  the  complainants,  as  the  same  remained  in  the  hands 
of  the  administrator  and  was  therefore  not  vested  in  said 
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nor  could  it  vest  until  the  same  was  recovered,  and  reduced  iuto 
possession,  during  the  lifetime  of  his  wife  Mary  M. 

The  Court  below,  afler  argument,  sustained  the  demurrer  and 
dismissed  the  bill. 

To  which  the  counsel  for  the  complainants  excepted,  and  as- 
signed the  same  for  error. 

Johnston  Sc  Thomas  and  F.  H.  Cone,  for  the  plaintiffs  in  error. 

Charles  J.  Jenkins,  R.  W.  Flournoy  and  Wm.  Law,  for  the 
defendants  in  error. 

Johnston  Sc  Thomas,  for  the  plaintiffs  in  error. 

The  general  doctnne  that  there  is  a  want  of  privity  by  the  cred- 
itors of  the  legatee  and  the  executor,  is  admitted  to  the  extent  laid 
down  by  Judge  Story  and  the  cases  to  which  he  refers.  Storif 
Eq.  PL  sec.  511  \  Emsley  vs.  McCauley,  3  Bro.  Ch,  R.  624. 

The  very  same  doctrine  is  laid  down  in  the  following  cases  to 
the  same  extent  1.  A  creditor  or  legatee  cannot  make  a  debtor 
of  the  estate  a  party,  but  must  sue  the  executor  alone.  2.  A  debtor 
who  has  conveyed  his  property  in  ti-ust  for  the  benefit  of  his  creditor, 
cannot,  nor  can  any  of  his  creditors,  maintain  any  suit  touching 
the  property,  but  the  suit  should  be  in  the  name  of  the  trustee. 
3.  So  of  a  bankrupt,  neither  he  nor  any  of  his  creditors  can  main- 
tain a  suit  against  any  debtor  to  the  estate.  SCary  Eq.  PL  513, 
614,  615.  616,  617. 

6  Veaey  R.  748;  4  id.  661,  217;  2  id.  96;  11  id.  29;  1  Johns, 
R.  306;  1  Vesey  R.  104,  ante  227.  The  want  of  privity  in  all 
these  cases,  is  upon  precisely  the  same  grounds,  and  yet  it  will 
be  found  if  in  any  either  fraud  or  collusion,  or  insolvency.  The 
ground  of  insolvency  is  only  a  ground  where  there  is  no  other 
adequate,  full  and  complete  remedy.  See  Utter  vs.  Mair^  4  Bro, 
Ch.  R.  269,  yet  a  court  of  equity  has  jurisdiction.  1  Bar.  S^Har, 
Dig.  340;  7  Johns.  Ch.  R.  208;  6  id.  132. 

Whenever  a  right  is  recognised  and  protected  by  the  law,  where 
a  plain,  adequate  and  complete  remedy  cannot  be  had  in  the  courts 
of  common  law,  courts  of  equity  have  jurisdiction.  1  Story  Eq, 
Jnr.  sec.  33 ;  10  Johns.  R.  587  ;  17  id.  284. 

The  case  of  BurrougJu  vs.  Elton,  11  Vesey  R.  36,  w©xv\«J^^J^ 
the  ground  that  the  creditor  had  no  other  remed:^^  "a-^A^tf^ 
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the  Others,  except  where  there  is  fraud  and  collusion,  which  is  a 
ground  of  itself  to  give  relief  in  equity. 

The  case  of  McDowl  vs.  Charles,  6  Johns,  Ch,  R,  132,  was 
neither  a  cause  of  collusion,  fraud  nor  trust,  but  decided  under  the 
circumstances  of  the  case;  plaintiff  and  defendant  were  the  only 
heirs  ;  defendant  was  indebted  to  the  estate,  and  did  not  choose  to 
administer;  defendant  was  held  liable  to  account  for  half  the  debc 
duo  by  him. 

Complainants  show  a  clear,  plain,  and  legal  right ;  they  show 
that  they  have  no  remedy  at  common  law,  either  plain,  adequate 
or  complete ;  they  show  a  trust  fund  in  the  hands  of  defendant 
Fhiurnoy,  they  therefore  bring  themselves  within  the  very  prin- 
ciples of  the  jurisdiction  of  a  court  of  equity. 

The  rights  of  the  court  of  equity  in  Georgia  are  more  extensive 
in  Georgia  to  reach  this  fund,  than  in  England  or  New  York,  be- 
cause, 1st,  in  England  the  bankrupt  laws  reach  it ;  2nd,  because 
by  late  authorities  in  England  it  has  been  held,  that  a  court  of 
equity  cannot  give  its  aid  to  reach  choses  in  action  which  an  exe- 
cution does  not  bind,  nor  can  it  be  made  to  reach  them  at  law, 
either  in  England  or  New  York.  By  our  statute  a  plain  remedy 
is  given  by  summons  of  garnishment,  to  i*each  all  choses  in  action* 
except  in  the  very  class  of  cases  now  befoi*e  the  Court. 

Law,  Jknkins  &  Flournoy,  for  the  defendants  in  en^or,  made 
the  following  points : 

1.  There  is  no  privity  between  complainants  and  Floomoy, 
administrator,  &:c.  Story  Eq.  PL  sers.  262,  513,  514,  517;  Mitf. 
PL  129,  133 ;  3  Brown  Ch.  R.  624;  2  Vesei/  Jr.  R.  95. 

2.  By  complainants'  own  showing,  the  property  sought  to  be 
reached,  consists  of  choses  in  action  appertaining  to  the  wife  of  the 
debtor,  has  never  been  reduced  to  possession  by  him,  and  has 
therefore  never  vested  in  him.  1  Roper  on  Hus.  if  JMJe,  204, 208; 
Coke  an  Litt.  351;  1  AV/y  /2.  640. 

3.  By  complainants*  showing  it  appears,  that  the  property  sought 
to  be  reached  is  subject  to  the  wife's  equity,  which  is  superior  to 
the  lien  of  the  husband's  judgment  creditoi's.  2  Storjf  Eq.  Jwr, 
1421,  1421.  a;  2  Kent  Coin.  117,  I  IS,  119,120;  1  Rcper  on  Ems. 
^  Wife,  298. 

4.  By  complainants'  showing  it  appears,  that  the  debt  was  con- 
tracted for  the  support  and  maintenance  of  the  debtor's  fiiiiu]y» 
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who  have  now  a  separate  estate  ;  their  remedy,  then,  is  against 
that,  if  any  they  have. 

Mr.  Cone,  in  conclusion,  for  the  plaintiflTs  in  error. 

After  a  party  has  obtained  judgment  at  law  and  issues  execu- 
tion, and  the  execution  has  been  returned  nulla  lana,  a  court  of 
equity  will  assist  such  judgment  creditor  to  reach  an  equitable 
&nd  in  the  hands  of  a  third  person,  belonging  to  the  judgment 
debtor.  2  Alk.  R.  600  ;  3  id.  352  ;  4  Johns.  Ch.  R.  687  ;  7  id. 
209 ;  2  Paige  R.  567  ;  20  Johns.  Ch.  R.  524,  554 ;  9  Cowcn  R. 
722  ;  6  Ham.  R.  112,  233  ;  2  Kent  Com.  358  ;  2  Rand.  R.  384 ;  6 
•A  188;   RiceEq.ILiiO;  BaUei/ Eq.  R.  360. 

By  the  Court.-^W arner,  J.,  delivering  the  opinion. 

The  object  of  the  complainants'  bill  as  disclosed  by  the  record 
befi»re  us  is,  to  have  their  debt  satisfied  out  of  the  fund  now  in  the 
hands  of  the  administrator  of  Robeit  Willis  Flournoy,  deceased. 
The  complainants  are  judgment  creditors  of  Nathaniel  A.  Adams, 
who  intermarried  with  Mary  M.  Flournoy,  the  sister  of  Robert 
'Willis  Flournoy.  It  appears  from  the  record  that  Adams  is  insol' 
veni,  and  that  the  complainants  have  exhausted  their  legal  remedies 
against  him  without  having  been  able  to  collect  their  demand.  It 
aiso  appears,  that  Mary  M.  Adams,  the  wife  of  their  judgment 
debtor,  is  entitled  to  the  one-sixth  part  of  the  estate  of  her  deceased 
brother,  Robert  Willis  Flournoy,  of  the  value  of  eighty  thousand 
dolki-s,  which  is  in  the  hands  of  Robert  Watkins  Flournoy,  his 
administrator. 

To  the  complainants'  bill  the  defendants  demurred ; 

First,  Because  there  was  no  equity  in  their  bill ; 

Second,  Because  there  was  no  privity  between  the  claim  of  the 
complainants  and  the  defendants  ; 

Third.  Because  the  distributive  share  which  Mary  M.  Adams 
was  entitled  to  have  out  of  said  estate,  was  in  no  wise  liable  or 
subject  to  the  claim  of  the  complainants,  as  the  same  remained  JQ 
the  hands  of  the  administrator  and  was  therefore  not  vested  in  said 
Adams;  nor  could  it  vest  until  the  same  was  recovered  and 
xedttced  into  possession  during  the  life  time  of  his  wife,  ^^^"^"^^^^iJ 

The  Court  beloiV  sustained  the  demurrer  and  dbin\»«**^^^B 
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complainants'  bill,  to  which  the  complainants  excepted,  and  now 
assign  the  same  for  error  in  this  Court. 

[1.]  That  a  court  of  equity  will  assist  a  judgment  creditor  who 
has  pursued  his  legal  remedies  to  every  available  extent  to  enable 
bim  to  reach  tnut  funds  belonging  to  the  debtor,  in  the  hands  of  a 
trustee,  is,  in  our  judgment,  an  undeniable  proposition. 

Had  Adams,  the  debtor  of  the  complainants,. been  the  distribn* 
tee  of  Robert  Willis  Flournoy,  and  entitled  to  the  distributive 
share  now  in  the  hands  of  the  administrator,  in  his  own  rights  they 
would  have  been  entitled  to  the  aid  which  they  now  seek  by  their 
biU. 

The  complainants  are  not  simple  contract  creditors,  seeking  to 
collect  their  demand  out  of  a  debtor  to  the  estate  of  Robert  Willis 
Flournoy,  but  they  are  judgment  creditors,  who,  in  equity,  would 
be  entitled  to  have  their  judgment  paid  out  of  any  funds  in  the 
bands  of  the  administrator — who  is  a  trustee — to  which  their  judg- 
ment debtor-  is  entitled,  in  his  otDn  rights  and  wbioh  cannot  be 
reached  by  their  execution  at  law.  The  fact  that  the  judgment 
creditor  has  exhausted  all  his  legal  remedies  without  obtaining 
satisfaction  of  his  judgment,  gives  him  a  light  to  come  into  a  court 
of  equity  and  ask  its  assistance  to  reach  the  fund  in  the  hands  of 
the  administrator,  held  in  trust  for  the  judgment  debtor ;  and  the 
insolvency  of  the  judgment  debtor,  in  our  judgment,  greatly 
strengthens  the  complainants'  equity;  for  if  the  administrator 
should  pay  over  to  the  debtor  the  fund  held  in  trust  for  him,  it 
might  be  squandered,  misapplied,  and  placed  entirely  beyond  the 
reach  of  the  creditor. 

We  are  of  the  opinion,  that  where  a  creditor  has  obtained  judg- 
ment, and  pursued  his  legal  remedies  to  every  available  extent,  with- 
out obtaining  satisfaction  of  his  demand,  and  his  debtor  is  entirely 
insolvent,  a  court  of  equity  will  lend  its  aid  to  assist  him  to  reach  a 
distributive  share  to  which  he  may  be  entitled  in  his  cum  rigkt,  in 
the  hands  of  an  administrator,  who  holds  the  same  in  trust  for  such 
judgment  debtor. 

[2.]  The  complainants  in  this  case  do  not  seek  to  reach  funds  in 
the  hands  of  the  administrator  to  which  their  judgment  debtor  is 
entitled  in  his  own  right.  They  seek  to  have  the  distributive  share 
of  their  judgment  debtor's  wife,  now  in  the  hand^  of  her  deceased 
brother's  adminstrator,  applied  to  the  payment  of  her  husband's 

^lebt,  before  he  has  reduced  the  same  to  possession. 

^  To  enable  the  complainant  in  a  bill  to  maintain  his  suit  in  a  comt 
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of  equity,  it  is  essentially  necessary  that  he  should  show  a  proper 
rigJUor  tide  to  the  thing  or  interest  demanded.  Story  Eq,  PL  564, 
The  complainants  in  this  case,  as  judgment  creditors,  ask  to  be 
subrogated  to  the  rights  of  their  debtor,  Nathaniel  A.  Adams.  What 
right  or  title  has  Nathaniel  A.  Adams  to  the  distributive  share  c^ 
his  wife  in  her  deceased  brother's  estate,  now  in  the  hands  of  the 
administrator  ]  The  mere  naA:^^  right  to  sue  for  and  reduce  the 
same  to  possession.  And  this  mere  naked  right  is  made  subservient 
tp  his  wife's  equity,  for  when  he  sues  for  the  distributive  share  of 
his. wife,  it  is'competcnt  for  the  court  to  decree  the  whole  fund,  for 
the  benefit  of  his  wife  and  children.  2  Kent  Com.  146  ;  Like  vs. 
Berejt/ord,  3  Veset/  Jr.  R.  512. 

The  complainants  allege  in  their  bill,  that  a  settlement  has  been 
made  on  Mrs.  Adams  out  of  her  father's  estate  ;  but  this  does  not 
afiect  her  right  of  sUrnvorsJiip  to  her  share  of  her  brother's  estate, 
nor  clothe  her  husband  or  his  creditors  with  any  additional  rights; 
for  it  is  well  settled  that  the  wife  is  entitled  to  her  equity  upon  a 
new  accession  of  fortune.  Ex  parte  Beresford,  1  Deaaus,  Eq.  JK. 
263  ;  Lady  ElUmnk  vs.  Monfolieu,  5  Vesey  R.  737. 

The  husband  has  the  mere  naked  right  to  reduce  his  wife's 
choses  in  action  to  possession  ;  and  if  he  fails  or  neglects  to  do  so 
during  the  coveiture,  and  his  wife  survives  him,  she  is  entitled  to 
them  and  not  his  i*epresentative.  2  Bl.  Com.  351.  This  is  the 
rule  at  law,  and  equity  follows  the  law  in  this  respect.  CUincy 
Bus.  Sr  Wife  109. 

The  creditor  can  only  reach  the  property  of  his  debtor;  can  the 
wife's  choses  in  action  be  considered  as  the  property  of  the  husband 
until  he  has  reduced  them  to  possession  ?  If  they  are  his  property, 
on  what  principle  is  it  that  courts  of  equity  decree  provision  to  the 
wife,  when  he  seeks  to  reduce  them  to  possession  ]  If  the  wife's 
choses  in  action  are  the  property  of  the  hus^Hindy  on  what  principle 
is  it  they  survive  to  the  wife  on  the  death  of  the  husband,  before 
he  has  reduced  them  to  possession  ?  The  idea  that  the  husband 
has  any  absolute  right  or  title  to  his  wife's  choses  in  action,  vested 
in  him,  before  he  has  reduced  them  to  possession,  is  entirely  incon* 
sistent  with  her  legal  right  of  survivorship,  as  well  as  her  equitable 
right  to  have  the  whole  appropriated  for  the  separate  use  of  ber« 
self  and  children.  In  GalJego  YS.GalJego's  ex*rs.,  2  Brock,  jR.  287, 
Chief  Justice  Marshall  remarked :  "  The  property  does  not  be^ 
the  husband's,  nor  is  it  subject  to  the  liabilities  which  attac\»  ^^ 
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'which  is  his,  until  it  shall  be  reduced  to  possession.     Till  then,  his 
creditors  have  no  claim  to  it^ 

In  Gayncr  vs.  Wilkinson^  2  Dtclcns  R,  491,  Lord  Batharst  said, 
"  that  iho  interest  of  the  wife  was  not  such  a  legal  interest  as  the 
husband  could  assign." 

In  Elihank  vs.  Mantnlieu,  6  Yexey  R,  743,  the  defendant  as  ad- 
ministrator, sought  to  retain  out  of  the  wife's  share  of  her  deceased 
sister's  astato  for  a  debt  due  by  her  husband  ;  the  Lord  Chancellor 
said  :  "  With  respect  to  the  point  made  by  the  answer  of  Monto- 
lieu,  that  he  had  a  right  to  retain  against  the  debt  of  the  husband, 
being  possessed  oFflie  fund  as  administrator,  and  the  wife  being 
one  of  the  next  of  kin,  I  am  very  clearly  of  opinion  that  the  de- 
fendant had  no  right  to  retain."  In  WrigJit  vs.  Morhy^  1 1  Yaey 
R,  17,  the  Majster  of  the  Rolls  speaking  of  the  rights  of  an  as- 
signee of  the  wife's  intei*est  by  the  husband  for  a  valuable  conside- 
ration, said:  "If  the  husband  has  but  the  right  of  reducing  the 
wife's  interest  into  possession,  how  can  he,  for  valuable  consid- 
eratron  or  otherwise,  convey  more  than  he  has  1  If  he  dow  not 
reduce  it  into  possession,  it  clearly  survives.  If,  then,  he  parts 
with  it  for  a  valuable  consideration,  and  the  assiijnre  acquires  a 
right  different  from  that  which  the  husband  had,  he  parts  with 
something  different  from  what  he  has."  If  Adams,  the  jud'jment 
debtor,  has  no  absolute  right  vested  in  him  to  the  fund  to  which 
his  wife  is  entitled  in  the  hands  of  the  administrator,  until  he  re- 
duces it  to  possession,  have  the  complainants,  his  creditors,  any 
other  or  better  light  than  he  has  ] 

In  the  case  of  Dvn  vs.  Bowt/er,  2  McCord  Ch,  R,  374,  the  com- 
plainants were  creditora  of  the  husband,  and  sought  to  have  the 
distributive  share  of  the  wife  in  the  hands  of  an  administrator 
applied  to  the  payment  of  their  debt.  In  delivering  the  judgment 
of  the  Court,  Johnson,  Judge,  said :  "  They  (the  complainants) 
are  strangers,  creditors  of  the  husband,  who  seek  to  have  their 
demand  paid  out  of  the  wife's  equity.  They  have  in  law  no  lien 
on  this  fund,  nor  is  it  given  by  contract,  and  it  is  difficult  to  con- 
ceive on  what  principle  their  claim  proceeds.  None,  I  apprehend, 
exists  in  law,  and  if  it  be  a  mere  equifjj,  it  is  opposed  by  the  hightr 
equity  of  the  wife,  and  they  cannot  be  relieved." 

In  Perrifficar  vs.  Ja'ohs,  2  Hill  Ch.  R.  509,  Chancellor  Harper 

said,  in  delivering  the  judgment  of  the  C-ourt,  "  Creditors  of  the 

^-  husband  have  no  interest  whatecer  in  the  wife's  expectancy,  not  yet 
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reduced  into  possession,  and  if  they  think  proper  to  credit  him  on 
the  faith  of  it,  it  is  at  iheir  penl." 

Mr.  Clancy,  in  discussing  the  rights  of  the  husband's  assignee 
for  valuable  consideration  to  the  wife's  choses  in  action,  remarks: 
**  Whatever  right  the  husband's  assignee  for  valuable  consideration 
of  the  wife's  equitablo  choses  in  action  may  have  with  respect  to 
them,  it  seems  that  the  7nere  creditor  of  the  husband,  who  has  had 
no  assignment,  has  no  claim,  Clancy  Hwhand  and  Wifrj  508. 
Why  should  the  creditor  of  the  husband  have  a  claim  upon  that 
which  docs  not  belong  to  the  husband  t  The  property  is  not  his 
until  he  reduces  it  to  possession,  but  it  is  the  propeity  of  the  wife, 
and  will  survive  to  her  on  the  death  of  her  husband. 

Adams,  the  husband,  has  the  naked  right  to  institute  a  suit 
against  Robert  Watkins  Flounioy,  the  administrator  of  Robert 
Willis  Floumoy,- to  recover  the  distributive  share  to  which  his 
wife  is  entitled  as  next  of  kindred  to,  the  deceased.  The  com- 
plainants can  only  be  subrogated  to  this  naked  right  of  their  debtor. 
Does  this  naked  right  to  sue  for  the  property,  re9t  in  the  husband 
any  certain,  legal  or  equitable  title  thereto  1  We  think  not,  for 
the  reason  that  the  title  to  the  property  is  I'csfed  in  the  wife,  both 
at  law  and  equity,  until  the  husband  reduces  it  to  possession ;  conse- 
quently, the  complainants  have  shown  no  perfect  right  to  have  the 
property  of  the  wife  applied  to  the  payment  of  their  demand 
against  the  husband,  who  is  tJieir  debtor.  When  the  distributive 
share  of  Mrs.  Adams  shall  become  the  property  of  their  dehtor^ 
then  they  will  be  entitled  to  have  it  appropriated  to  the  payment 
of  their  debt;  but  at  present,  their  debtor  has  only  a  mere  expec' 
tancy  in  his  wife's  property,  in  which  they  have  no  definite  title  or 
interest,  either  legal  or  equitable. 

If  the  complainants  were  permitted  as  the  creditors  of  the  hus- 
band to  take  the  property  of  the  wife  out  of  the  hands  of  the 
administrator,  and  apply  it  to  the   payment  of  their  demand,  it 
would  cut  off  and  destroy  the  wife's  right  of  survivorship  thereto 
in  the  event  of  her  husband's  death.     Can  a  court  of  equity  compd 
the  husband  to  reduce  his  wife's  choses  in  action  to  possession, 
and   thus   cut  off  and  destroy  her  right  of  survivorship!     The 
power  of  the  court  has  usually  been  exerted  to  restrain  the  hoe- 
band  and  his  assignees  from  reducing  his  wife's  property  ijDtO  Uf 
possession,  and  to  provide  for  the  wife  and  children.    jpiirjli|^ 
assistance  of  the  Court  is  now  asked  to  compel  the  ^°^^°^^^H 
reduce  his  wife's  choses  in  action  into  his  posses^o-^v^^^M 
VOL.  ni.  70  "^ 


550  .  SUPREME  COURT  OP  GEORGIA. 

Bayre  &  Snyrc  vm.  Flournoy,  admV,  and  othcra. 


same  may  be  applied  to  the  payment  of  the  husband's  debts,  and 
to  cut  off  her  right  of  survivorship  to  that  extent. 

Blackstone,  in  speaking  of  the  wife's  choses  in  actiol),  says, 
^  These  the  husband  may  have  if  he  pleases,  that  is,  if  he  reduces 
tbem  into  possession  by  receiving  or  recovering  them  at  law;  but 
if  he  dies  before  he  has  recovered  or  reduced  them  into  posses- 
sion, BO  that  at  his  death  they  still  continue  choses  in  action^  they 
shall  survive  to  the  wife;  for  the  husband  never  exerted  the  power 
he  had  of  obtaining  an  exclusive  property  in  them."  2  Btack, 
Com,  434.  The  husband  may  have  the  wife's  choses  in  action  if 
he  pleases;  but  suppose  the  husband  does  not  think  proper  to  exert 
tibe  power  he  has  of  reducing  them  to  possession,  will  a  court  of 
equity  covi^d  him  to  do  so,  and  thus  defeat  the  wife's  raluaUe 
rigkt  of  sunrivorship  1  No  case  has  been  cited  at  the  bar  estab- 
fishing  such  a  principle,  and  we  have  the  authority  of  Chief  Justice 
Marshall  in  Gallego  vs.  GaIlego*St  Ex'rs,  before  cited,  for  saying, 
that  no  case  can  be  found  in  which  creditors  have  recjuired  the  aid 
of  the  court  to  compel  the  husband  to  reduce  the  wife's  choses  in 
action  into  his  possession. 

Courts  of  equity  have  always  been  active  in  protecting  the  rights 
of  the  wife,  but  never  active  so  far  as  we  can  discover  in  lending 
their  aid  to  defeat  or  destroy  those  rights.  In  Napier  vs.  Howard, 
3  Kelly  R,  192,  decided  by  this  Court  at  Americus,  the  Court  had 
acquired  jurisdiction  of  the  cause,  and  one  of  the  principal  ques- 
tions made  was  as  to  the  wife*s  equity.  The  right  of  the  creditor 
was  not  contested, and  the  question  now  presented  for  our  judgment 
by  the  record  in  this  case,  was  not  made  in  that,  and  did  not  there- 
fore enter  into  the  consideration  or  judgment  of  the  Court.  In 
Napier  vs.  Howard,  we  directed  an  inquiry  to  bo  had  as  to  what 
would  be  a  suitable  provision  for  the  wife  and  children,  including 
the  whole  fund,  if  necessary,  and  if  not,  then  the  balance  to  be 
paid  over  to  the  creditor. 

This  case  is  mentioned,  because  the  rights  of  the  creditor  would 
seem  to  have  been  recognised  in  the  judgment  of  the  Court,  bnt 
as  before  remarked,  the  title  of  the  complainant  was  not  ques- 
tioned, nor  the  right  of  a  court  of  equity  to  compel  the  husband  to 
reduce  his  wife's  choses  in  action  into  possession,  in  any  way 
considered.  That  case  came  before  this  Court  on  a  bill  of  excep- 
tions to  the  decision  of  the  Court  below  in  refusing  to  dissolve  an 
injunction. 

n  the  case  now  before  ns,  the  complainants  seek  to  have  their 
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chnnand  against  Adams,  paid  out  of  tbe  propeitj  of  hii  wi/b. 
Their  debt  was  not  contracted  on  the  faith  of  this  property  of  the 
wife,  but  was  contracted  long  anterior  to  the  death  of  Robert 
Willis  Floumoy,  and  we  have  not  been  able  to  perceive  upoa 
what  principle  of  equity- they  are  entitled  to  have  their  demand 
against  their  debtor,  paid  out  of  property  which  does  notp.  either 
in  law  or  equity,  belong  to  him. 

Our  judgment  therefore  is,  that  the  husband  has  no  absolute  or 
certain  interest  vetted  in  kim  to  his  wife's  choses  in  action,  until  he 
reduces  theminio  his  possession,  and  that  as  a  general  rule^  a  court  of 
equity  will  not  compel  him  to  reduce  them  to  possession,  so 
as  to  defeat  the  wife's  right  of  survivorship  thereto.  Tbe  [3.] 
complainants  being  the  creditors  of  the  husband,  have  no  othflqr 
rights  as  against  the  wife*s  property,  than  the  husband,  who  is 
their  debtor,  and  to  whose  rights  they  claim  to  be  subrogated.  For 
these  reasons,  let  the  judgment  of  the  Court  below  be  affirmed. 

Judgment  affirmed. 


No.  72. — L^ROT  M.  WiLET,  Parish  &  Co.,  and  others,  plaintiflb 
in  eiTor,  vs.  Jamrs  R.  Smith  and  Uriah  Jenkins,  trustees,  &C., 
defendants  in  error. 

[1.]  A  testator  devises  property  to  his  son  William  and  his  children,  (William  at  die 
time  having  no  children,)  with  devise  over  to  the  heirs  named  in  his  will  apoa 
William  dying  wiiktnU  hoeing  a  chUd  or  children:  held,  that  William  took  aa 
estate  tail,  with  remainder  to  the  heirs  named  in  the  will. 

1^]  A  testator  devises  property  to  his  two  sons,  W.  and  B.,  and  ikeir  heirs,  with  derise 
over  to  tha  heirs  named  in  his  will  upon  W.  and  B.  di^f  wHk^ui  child 
or  children :  held  that  the  woid  heir,  in  the  antecedant  limitation,  if  syaonymoua 
with  i»Bue,  or  heirs  of  thehodjf!  and  thajt  W.  and  B.  took  an  etute  tail,  with 
nmaioder  to  the  hein  namod  in  the  will. 

f3.]  An  e#tate  tail,  by  the  laws  of  England,  if  conrerted  into  a  iee  simple  estate  by  tht 
statute  of  Georgia. 

In  Equity.    Bill  and  demurrer.    From  Washington  Superior 
Court.    Tried  befoi-e  Judge  Holt.    September  Term,  184Zp./v. 

The  plaintifi  in  error  are  judgment  creditors  of 
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Benjamin  Brantley.  1'heir  execntiona  were  levied  upon  property 
in  possession  of  the  Brantleys  wbich  had  been  devised  to  thcra 
by  their  father,  Edward  Brantley,  in  and  by  his  last  will.  The 
defendantft  in  error,  as  trustees  of  said  William  and  Benjamin 
and  their  children  under  the  will,  interposed  a  claim  to  the  prop- 
erty, and  which  claim  is  pending  on  the  appeal,  in  the  Court 
below.  The  trustees  filed  their  bill,  enjoining  the  plaintifia  in  error 
finom  further  proceeding  with  their  executions. 

The  bill  charges,  that  the  property  levied  on  was  left  to  the  com- 
plainants in  trust  for  said  William  and  Benjamin  and  their  children; 
that  the  testator  was  aged  and  infirm,  and  unskilled  in  the  forms 
and  words  necessary  to  convey  his  property  according  to  his  inten- 
tion, and  made  his  will  without  professional  aid  ;  that,  well  know- 
ing that  both  of  his  said  sons  were  hopelessly  insolvent,  and  being 
desirous  of  making  some  provision  for  the  support  and  maintenance 
of  his  said  two  sons,  and  any  family  which  they  might  thereajlerliare^ 
(me  of  wJiom  had  a  irtfe  at  thai  time,  to  unt,  Wifliam,  and  each  of^ikom 
now  have  a  wife  and  a  child  or  children,  he  made  his  will,  intending 
to  give  to  the  complainants  the  property,  in  trust,  for  the  use  of  his 
said  two  sons  and  their  families,  and  for  their  support. 

The  clause  of  the  will  upon  which  the  complainants  relied  in 
support  of  their  title  and  claim  as  trustees,  is  as  follows  : 

"  I  leave  in  the  hands  of  my  executors,  (the  defendants  in  error) 
in  trust,  all  the  remainder  of  my  land  where  I  now  live,  which  has 
not  been  willed  away,  togetlicr  with  the  grist  and  saw  mill,  log 
eart  and  apparatus  thereunto  belonging ;  also,  in  the  same  man- 
ner, I  leave  in  the  hands  of  my  executors,  (the  defendants  in  error) 
in  trust,  one  negro  man  named  Sam.  The  aforesaid  lands,  and 
negro  above  named  in  this  item,  le/l  in  trust  for  my  sons  Benjamin 
H.  Brantley  and  William  Brantley,  and  their  heirs.  The  house  and 
lot  in  Sandersville,  where  Zachariah  Brantley  now  lives,  I  leavein 
trust  with  my  executors,  (the  defendants  in  error)  for  my  son  Ben- 
jamin IL  Brantley  and  his  children.  I  leave  two  lots  of  land  in 
Cherokee  county,  one  40  acres,  the  other  160,  which  lands  I  leave 
with  my  executors,  (the  defendants  in  error)  in  trust  for  roy  son 
William  Brantley,  and  his  children ;  and  if  my  sons  Benjamin 
H.  Brantley  and  William  Brantley  showld  die  mthaut  kacing  ddt- 
dren,  in  that  case,  the  portion  of  property  1  leave  for  them  in  tnist 
with  my  executors,  (the  defendants  in  error)  returns  back  to  my 
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estate,  to  be  equally  divided  among  all  the  hein  named  in  this 

will." 

The  testator  then  proceeds  to  appoint  the  defendants  in  error 
as  his' executors,  who  qualified  as  such. 

The  complainants  insisted  that  the  alleged  intention  of  the  tes- 
tator ought  to  be  carried  into  effect ;  that  the  court  of  equity  had 
the  proper  jurisdiction  to  that  end,  and  prayed  direction  of  the 
Court  aa  to  the  execution  of  their  trust,  so  that  the  rights  of  all 
parties  in  interest  might  be  protected,  and  for  injunction  and  other 
relief. 

To  which  bill,  the  plaintiffs  in  error  filed  a  general  demurrer. 

The  Court  below,  after  argument,  overruled  the  demurrer,  and 
ordered  the  plaintiffs  in  error  to  answer,  &c. 

To  which  decision  the  counsel  for  the  plaintiffs  in  error  excepted, 
upon  the  following  grounds  : 

1.  Berause  said  decision  was  contrary  to  the  rule  established, 
regulating  equity  jurisprudence: 

2.  Because  there  was  no  equity  in  said  bill,  entitling  the  com- 
plainants to  relief  in  equity  ; 

3.  Because,  by  complainants'  own  showing,  the  title  of  the  prop- 
erty vested  in  William  and  Benjamin  H.  Brantley  ; 

4.  Because,  by  complainants'  own  showing,  the  executors  had 
assented  to  the  legacies,  inasmuch  as  they  claimed  to  hold  as  trus- 
tees, and  not  as  executors ; 

5.  Beeaute  a  coait  of  equity  has  no  power  to  correct  a  mistake 
in  law,  in  such  case  as  shown  by  the  complainants ; 

6.  Because  a  court  of  law  could  enforce  all  the  rights  in  this 
cause  which  a  court  of  equity  could  enforce ; 

7.  Because  a  portion  of  the  property  was  subject  to  execution,  if 
not  all. 

Upon  these  exceptions  errer  was  assigned. 

Johnston  &  Thomas,  for  the  plaintiffs  in  error,  referred  to  and 
commented  upon  the  following  authorities : 

i  Black.   Com;  Story  Eq .  Pi.  tecs.    Ill,   114,   115;  ^  Starkie 
Ev.  095,  996;  Story  Eq.Jur.  sec.  114;  Hunt  vs.  Bousmanier,  8 
Wlkeai.  R.  174 ;  1  Peters  /L  1,  1 3, 14  ;  Rogers  vs.  Atkinson^  I  Kdk^ 
IL 18 ;  CoUier  vs.  Lanier,  ib.  239 ;  8  Wheat.  R.  179, 195  \  V  3q>m. 
Ck.  JL  512,  575 ;  2  ki.  37,  60;  6  u2.  169,  170 ;  Georgian  X^^^-^S* 
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139;  1  P.  Wills.  290;  1  Vesey  R.  133,  154;  3  Brown  Par.  Cases 
257;  6  id.  450;  18  Vcsey  IL  429  to  433;  Brandon  vs.  Robinson^ 
7  ^»^.  CA.  R.  cond,  317,  321,  renewed;  Lewin  on  Trusts,  160;  1 
Bro.  Ch.  R.  274;  0<i#  vs.  Wood,  3  Tr«w?.  U.  499,  500;  2  Cofrf* 
12.  543;  Jackson  vs.  Bateman,  2  Wend,  R,510;  Jackson  vs.  TFo/iteT', 
4  uZ.  462;  StatuU  Frauds,  Prince  916;  2^ Powell  on  Devises,  part  2, 
jS.  494;  1  Bom.  4-  C.  A.  336. 

Jenkins,  for  the  defendants  in  error. 

By  the  Court. — Nisbet,  J.,  delivering  the  opinion. 

Upon  looking  into  this  record,  I  find  that  certain  judgment  cred- 
itors had  levied  upon  property  in  the  possession  of  William  and 
Benjamin  H.  Brantley,  which  was  claimed  hy  the  complainants  as 
trustees  for  them  and  their  children.  A.trial  of  the  claim  was  had 
and  an  appeal  entered,  pending  which  this  hill  was  filed.  The 
complainants  allege,  that  the  property  levied  on  waJB  left  to  them 
by  the  last  will  and  testament  of  Edward  Brantley,  the  father  of 
William  and  Benjamin  H.  Brantley,  in  trust  for  said  William  and 
Benjamin,  and  their  children ;  that  Edward  Brantley  was  unskilled 
in  the  forms  and  words  necessary  to  convey  his  property  according 
to  his  intention,  and  made  his  will  without  professional  aid;  that 
his  intention  ought  to  be  carried  into  eHbct ;  that  a  court  of  equity 
has  the  proper  jurisdiction  to  thii^  ctid.  They  set  forth  the  will  of 
Edward  Brantley,  and  pray  the  direction  of  the  Court  k&\  to  the 
execution  of  their  trust,  so  that  the  lights  of  all  parties  in  otterest 
may  be  protected.  They  deny  that  ihls  caji  be  dooe  at  lair,  and 
pray  also  for  general  reliefl  ^ 

One  statement  in  the  bil],  as  it  will  have  a  controIHng.  influence 
on  the  judgment  of  this  Court,  I  transcribe  in  the  words  of  the 
pleader,  and  is  as  follows : 

"  Edward  Brantley,  the  father  of  the  said  William  and  Benja- 
min, being  aged  and  infirm,  and  being  possessed  in  his  own  right 
of  a  large  estate,  both  real  and  personal,  and  well  knowing  that 
both  of  his  said  soqs  were  hopelessly  insolvent,  and  being  desirous 
of  making  some  provision  for  the  Support  and  maintenance  of  his 
said  sons,  and  any  family  which  they  might  thereafter  have — one  of 
whom  had  a  wife  at  that  time,  to  wit,  William,  and  both  of  whom  now 
have  a  wife  and  a  child  or  children-^the  said  Edward  made  and 
luted  his  last  will  and  testament,  &:c." 


^.kace 
^|sec 


MILLEDGEVILLfi,  NOVEBfBER-  TERM,  1847.     555 

Wiley,  Pftri«li  dt  Co.  and  otheni  pa.  Smith  and  uiother. 

The  clause  of  the  will  under  which  the  property  was  devised  to 
the  complainants,  and  which  contains  the  directions  and  limitations 
relative  to  it,  is  in  the  following  words,  to  wit : 

"  I  leave  in  the  hands  of  my  executors,  in  trust,  all  the  remain- 
der of  my  land  where  I  now  live,  which  has  not  been  willed  away, 
together  with  the  grist  and  saw  mill,  log  cart  and  apparatus  thero« 
unto  belonging ;  also,  in  the  same  manner,  I  leave  in  the  hands  of 
my  executors,  in  trust,  one  neg^o  man  ilamed-8am.  The  aforesaid 
lands  and  negix)  above  named  in  this  item,  le/i  in  trust  for  my  dons^ 
Benjamin  H.  Brantley  and  William  Brantley ^  and  their  heirs.  The 
house  and  let  in  Sandersville,  where  Zachariah  Brantley  now  lives, 
I  leave  in  trust  with  my  executors  for  my  son  Benjamin  H.  Brant- 
ley xtnd  his  children.  I  leave  two  lots  of  land  in  Cherokee  courity, 
one  40  acreS)  the  other  160,  which  lands  I  leave  with  my  executors 
in  trust  for  my  son  William  Brantley  and  his  children  ;  and  if  my 
sons  Benjamin  H.  Brantley  and  William  Brantley  should  die  with- 
out  having  children,  in  that  case,  the  portion  -of  property  I  leave 
for  them  in  trust  with  my  executors,  returns  back  to  my  est^e, 
to-be  equally  divided  among  all  the  heirs  -named  in  this  will" 

To  this  bill  there  was  a  demurrer  by  the  defendants,  the  credi- 
tors of  the  Brantley  St  whidi  the  Court  overruled,  stating  that  "it 
could  not  be  n^cessaryf  tnJ  indeed  might  not  be  proper,  to  deter- 
nrtine  Tiow  the  quesiluits  which  m^ij  u  rise  in  construing  the  clause  of 
said  will  which  m  BpetiiilJy  referred  to,  or  to  attempt  to  settle*  or 
acljudii;aie  the  rigbtw  und  in  I*?  rests  thereby  created.  It  is  clear  that 
this  catinot  be  dono  under  the  proceedings  of  the  claim  at  law,  and 
the  interests  of  jill  the  particis  conremed  require  that  it  should  be 
done  by  a  court  having  competent  power.  Such  power  this  Court 
possesses,  and  will  exert."  The  presiding  judge  appears  to  have 
believed  that,  upon  the  hearing  of  the  demuiTer,  he  could  not  put 
a  construction  upon  the  wilL  -He  -was  of  opinion  that  the  rights 
of  the  parties  in  interest  required  him  to  hold  up  the  bill  for  a 
hearing  upon  the  coming  in  of  the  answers ;  and  for  the  reason 
that  these  rights  could  not  be  adjusted  upon  the  trial  of  the  cloim 
at  law.  He  thought  that  this  was  a  case  for  the  interference  of  a 
court  of  chancery. 

W«  think  that  the  demurrer  ought  to  have  been 
hal  not  upon  the  ground  that  the  Court  bad  no  jurisdictia(n« 
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the  rights  aod  interests  of  all  parties,  on  the  trial  of  the  claim  at 
law,  could  be  adjudicated. 

But,  admitting  as  we  do  the  jurisdiction,  the  demurrer  presented 
to  the  court  of  chancery  below  requires  of  us  a  construction  of 
the  will. 

[1.]  All  the  statements  in  the  bill  being  taken  as  true,  this  is  not 
such  a  case  as  will  entitle  the  complainants  to  a  decree.  Admit- 
ting the  case  to  be  precisely  as  stated,  we  are  of  opinion  that 
the  property  devised  in  trust  for  the  use  of  the  Bran tleys,  vested  ab- 
solutely in  them,  and  was  therefore  subject  to  the  judgments  oCthe 
creditors.  If  so,  there  is  no  equity  in  the  bill,  and  it  ous^ht  to  have 
been  dismissed.  Were  we  of  the  opinion  that  the  property  did  not 
p  so  vest,  we  would  hold  with  the  Court  below,  for  upon  no  other 
ground  is  there  a  want  of  equity.  If  there  was  any  thing  in  this 
bill  which  made  it  necessary  to  the  rights  of  the  complainants,  or 
those  whom  they  represent,  that  the  defendants  should  answer,  or 
if  the  holding  up  of  the  bill  for  a  hearing  could  enable  a  court, 
according,  to  the  rules  of  law,  to  put  a  different  -construction  upon 
this  will,  we  would  be  constrained  to  confirm  the  decision.  The 
concession  made  by  the  demurrer,  that  all  that  is  claimed  by  the 
bill  is  true,  is  equivalent  to  an  affirmative  answer  to  all  its  charges. 
The  prayer  of  the  bill  is,  that  the  trustees  be  instructed  as  to  the 
execution  of  the  trust,  and  that  all  the  parties  in  interest  be  pro- 
tected by  a  decree.  If,  however,  this  property  vested  absolutely 
in  the  first  takers,  the  trust  is  concluded,  and.  thiJpB  is  nothing  about 
which  to  in/»truct  them,  nor  is  there  any  ildlltii^f^^^fAet  persons 
to  be  protected.  If  it  be  liable  to  the  judgn&li^  tirtre  is  an  end 
of  the  matter;  and  a  couit  of  chancery  woald  be  compelled  to 
turn  the  parties  back  to  abide  the  awards  of  the  law  upon  that 
fact.     We  as  chancellors  could  give  them  no  reKe£   . 

If  it  be  said  that  this  bill  .alleges  that  the  testator  was  "unskilled 
in  drawing  instruments  conveying  property,"  that  in  making  his 
will  "  he  had  neither  the  advice  nor  the  assistance  of  any  learned 
in  the  law,*'  that  his  intention  was  to  secure  the  property  willed, 
to  his  sons  for  their  support  and  maintenance  and  that  of  their 
rising  families,  that  it  further  invokes  the  aid  of  chancery  to  de- 
clare this  intention  by  the  aid  of  parol  testimony,,  and  therefon 
the  defendants  should  be  required  to  answer,  the  reply  is  easy 
and  conclusWe.  The  questions  of  law  which  arise  upon  the  bilU 
(including  the  w\Q,'j  are  \>^  v\iQ  ^^mMTt^x  ^T«««^ved  for  determina- 
tion.   One  of  theae  ia,  vrYie\)tLeitx3tLekX^  \%\\i^Y^V^vw3ik%xs^ 
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88  would  authorize  the  admission  of  parol  evidence.  It  is  not  to  be 
questioned  but  that  the  great  law  of  construction  is>  that  the 
intention  of  a  testator  in  a  will  is  to  be  ascertained,  and  when 
ascertained,  if  not  in  conflict  with  law,  shall  govern.  The  will  is 
in  writing,  and  the  intention  of  the  testator  is  to  be  asceitained 
generally  by  reference  to  the  written  words.  The  torUing  is  the 
exponent  of  the  thoughts  and  intentions  of  the  deceased.  Courts 
icannot  make  a  will  by  the  aid  of  extrinsic  testimony,  they  cannot 
supply  entire  omissions ;  what  is  written,  if  not  against  the  law  of 
the  land,  must  continue  as  the  incontrovertible  will  of  the  departed 
citizen ;  it  may  not  be  varied,  contradicted  or  added  to,  by  invo- 
king the  aid  of  parol  testimony.  The  ^ame  rules  obtain  as  to  the 
admissibility  of  parol  evidence  in  regard  to  wills,  substantially,  '' 
which  govern  in  relation  to  other  instruments. 

The  first  of  these  rules  is,  that  if  from  the  will  the  intention  is 
manifest,  there  is  neither  a  necessity  for,  nor  ^  power  to  admit 
parol  testimony.  Ambiguitif  is  the  basis  upon  which  it  is  at  all 
admitted ;  if  there  is  no  ambiguity,  if  the  intention  is  manifest, 
the  precedent  condition  of  admissibility  is  wanting ;  and  it  is  not 
an  ambiguity  which  is  undefined,  a  loose  supposition  that  there 
may  be  doubt,  a  conjectural  hypothesis  of  a  variant  intent ; 
the  rules  which  govern  that  are  specific  and  stringent.  There  is 
no  undefined  discretion  in  a  court  of  equity  in  the  admission  of 
testimony,  to  arrive  at  the  intention  of  a  testator.  To  the  first  rule 
as  above  laid  ibwn  there  is  an  exception,  and  that  is,  where  the 
meaning  of  ^A0'teMStaif%  wcyrds  is  neither  obscure  nor  ambiguous, 
and  where  the  devisif  is  on  the  face  of  it  perfect  and  intelligible, 
bat  from  some  circumstance  admitted  in  proof,  an  ambiguity  arises 
^  M  to  which  of  two  or  more  thiii^,  or  which  of  two  or  more  persons, 
the  testator  intended  to  express.  Thus,  if  a  testator  devise  his 
manor  of  S.  to  A.  S,,^anrd  has  two  manors  of  S.,  North  S.  and 
6outh  S.,  in  that  case,  parol  evidence  may  be  received  to  solve  the 
ambiguity,  and  show  which  manor  o^  S.  was  intended;  and  this  is 
an  illustration  of  vvhat  is  meant  in  the  books  by  a  latent  ambi- 
guity ;  it  is  not  visible  on  the  face  of  the  will ;  it  lies  hid  from 
observation  until  proof  of  some  circumstance  reveals  it.  With 
this  exception,  the  rule  is  unvarying  that  if  the  inte&tioo  be  clear 
from  the  will  itself,  that  is  the  only  evidence.  If,  however,  the 
intention  is  not  perfectly  manifest,  then  all  the  facts  and  circuL«Skr 
stances  respecting  persons  and  property  to  which  the  will  roVa^""U| 
are  legitimate  evidence  to  show  the  intention  and  applicaluVof*^^ 
VOL.  m.  71 
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the  wor<]8  used.  Also,  in  certain  cases,  the  declarations  of  the 
testator  made  at  the  time  of  executing  his  will,  his  instructions  for 
fais  will,  his  habit  of  calling  certain  persons  and  things  by  peculiar 
names,  may  be  proven  to  show  his  real  meaning  where  that  is 
doubtful.  Equity  will  also  rectify  mislakei  where  they  are  appa- 
rent on  the  face  of  a  will,  or  may  be  made  out  liy  a  due  construc- 
tion of  its  terms.  I  do  not  consider  it  neceetary  to  this  opinion 
that  I  should  go  further  into  this  general  doctrine,  but  shall  content 
myself  with  a  reference  to  the  following  authorities.  Hisrock*  ts. 
Hiscocks,5  Met.  i^lVeU,  p.  363  to  367;  MilUrYS,  Trarert.SBine.  H 
244 ;  Gord  vs.  Needs,  2  Mee.  if  Wds.  129 ;  Wigram  on  IVUU,  184  to 
188;  Grfrti/.  Er.  sees,  289,  290 ;  10  Mass.  R.  435;  13  Pick.  R. 
261;  1  Russ.  if  Myl  R.  116;  5  Pick.  R.  34;  Q  C<mn.  R.  289;  5 
Wlicnt.  R.  359;  2  StarJcie  Er:  55S,  561;  1  3Ias(m  R.  10,  12; 
Amhl.  il.  610;  1  Jbhni.  Ch.  71.  329;  1  Vesey  Sen.  97;  3  Sim.  R. 
24  ;  3  Greenl.  R.  276  ;  15  PUk.  /?.  400 ;  4  5.  4"  Ad.  787  ;  Cou:.  If 
Hill  notes  939,  958  to  1  Phil.  Ev.  532,  547  ;  11  Johns.  7L  202;  1 
Bro.  Ch.  R.  32  ;  15  Vesey  /2.  92;  6  T.  R.  345;  2  B.ifP.  608; 
1  Story  Eq.  sects.  179,  180,  181*;  Rogers,  vs.  Atkinson  ei  aJ^  1 
Kelly  R.12;  Edmondson  and   Wife  vs.  Dyson,  2  id.  807. 

Pronouncing  then  upon   this  will  according  to  the  allegations 
in  the  bin,  in  oar  judgment  there  is  no  ambiguity  in  it;  the  inten- 
tion of  the  testator  is  perfectly  clear,  and  therefore  it  is  not  a  case 
where,  if  the  bill  were  held  up  for  a  hearing,  parol  testimony 
would  be  admissible  ;  and  if  this  be  true,  then  it  w^s  an  error  on 
this  ground  to  hold  it  up.     It  would  be  easy  to  illustrate  this  prop- 
osition by  an  analysis  of  the  will,  and  by  an  application  of  the 
pnnciples  which  govern  the  admission  of  extrinsic  evidence ;  but 
that  is  unnecessary,  for  this  reason,  that  the  very  intention  which 
.tM  aid  of  a  court  of  chancery  is  invoked  to  declare,  to  wit,  such 
8  dffeposition  of  the  estate  devised  as  will  protect  it  from  the  debts 
of  the  devisees,  and  keep  it  for  the  support  and  maintenance  of 
themselves  and  their  families,  is  conceded  to  be  the  true  intention, 
by  that  rule  of  pleading  which,  upon  demurrer,  takes  as  true  the 
statements  in  the  bill.     I  have  no  doubt  that  in  point  of  fact,  the 
testator  so  intended.     Whether  that  intention  shall  prevail  or  not, 
depends  upon  the  question  whether  the  provisions  and  limitations 
in  the  will,  by  which  that  intention  is  sought  to  be  effectuated,  arc 
or  are  not,  in  accotd^iTvce  v?\th  the  laws  of  Georgia.     If  they  arc  in 
conflict  wub  lheTO,\\\©  Arw  i^xev^^ ^ \>^^  vnxgvi^cytv -^^lii^      And  this 
i#  really  the  queelioii  %u\>m\v\.e^  XA  \i»  Vj  ^>&\^^«A. 
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It  may  be  said  that  this  will  creates  an  executory  trust;  that 
such  trusts  can  only  be  enforced  or  protected  by  a  court  of  chan- 
cery, and  therefore  the  complainants  are  entitled  to  a  decree,  and 
the  demurrer  was  rightly  overruled.  If  it  be  an  executory  trust, 
then  this  position  ia  true.  Chancery  will  lay  hold  of  an  executory 
trust,  and  decree  tha  necessary  conveyances  to  carry  into  effect  the 
intention  of  the  testator,  when  from  any  cause  the  trustee  either 
will  not,  or  cannot  convey  without  such  decree.  One  of  the  tests 
of  an  executory  trust  is,  the  necessity  or  not  of  the  interposition 
of  equity  to  enforce  the  trust ;  that  is  to  say,  if  all  the  limitation0 
in  a  will,  are  in  themselves  perfect,  if  nothing  remains  to  be  done 
by  the  trustee  or  a  court  of  chancery,  and  the  parties  take  imme- 
diately under  the  will,  it  is  not  an  executory  trust*  The  definition 
of  an  executory  trust  by  Mr.  Hill,  is  in  the  following  words: 
"Where  directions  are  given  for  the  execution  of  somd  future 
conveyance  or  settlement  of  trust  property,  but  the  particular  lim- 
itations are  not  fully  or  accurately  specified,  this  is  an  executory 
trust."     Hill  m  Trustees,  328. 

A  fuller  and  more  satisfactory  statement  of  what  is  meant  by 
an  executory  trust  than  I  have  elsewhere  seen,  is  found  in  Letoia 
on  Perpetuities,  as  follows :  "  But  where  the  settler  or  testator  has 
purposely  framed  his  dispositive  scheme,  after  the  character  rather 
of  a  declaration  as  to  what  are  his  general  intentions  and  designs, 
than  of  a  series  of  formal  and  sufficient  limitations  in  themselYts 
actually  definite,  and  by  their  author  intended  to  be  complete,  tka% 
he  seems  designedly  to  leave  the  office  of  carrying  out  and  giv- 
ing effect  to  his  dispositions,  to  that  jurisdiction  which  takes  cogfai* 
zance  of  matters  of  trust  and  agreement,  and  seeks  to  discover 
the  real  intention  of  parties  in  their  dispositions  of,  and  contracts 
respecting  property."  See  Edmands<m  and  TFj/e  vs.  i>y#oi»»9'Mfi|t 
R.  307  to  324;  Leids  on  Perpetuities,  57 i;  4  Kent  Com.  Iml^' 
Feame  Rem.  136;  Jarm.  on  Wills,  252 ;  7  Bac.  Ah.  Uses  if  Trutti  H. 

Upon  examination  of  this  will  it  will  be  found  that,  according 
to  these  definitions,  and  indeed,  according  to  the  principles  set- 
tled in  numerous  adjudicated  cases — a  number  of  which  are 
referred  to  in  the  case  of  Edmondson  if  Wife  vs.  Dyson,  2  Kelly 
R.  307 — it  does  not  create  an  executory  trust  The  will  leaves 
in  the  hands  of  the  testator's  executors,  in  trust  for  his  two  sons, 
William  and  Benjamin  H.  and  their  heirs,  certain  lands,  a  nfl 
man,  and  a  grist  and^  saw  mill,  and  the  log  cart  and  apf 
thereunto  belonging  ;  it  then  leaves  in  the  hands  of  the 
certain  real  estate  im  Irtmt  lor  the  teataXAX^f^  f^o\x  Bem^anw^ 


4 

Si; 


560  SUPREME  COURT  OF  GEORGIA. 

Wiley,  Parish  &  Co.  and  others  r«.  Smith  and  another. 

his  children;  in  like  manner  it  leaves  in  the  hands  of  his  execu- 
tors certain  other  real  estate  in  trust  for  his  son  William  and 
his  children ;  then  follows  the  limitation  over,  jn '  the  following 
words :  "  And  if  my  sani  Benjamin  H,  and  William  should  die 
without  having  children,  in  that  case  the  portion  of  property  I  Uavt 
for  them  in  trust  with  my  executors,  returns  back  to  my  estate,  and  to 
be  equally  divided  among  all  the  heirs  named  in  this  wiUJ* 

There  is  here  a  naked  deposit  of  the  legal  title  in  the  hands  of  the 
trustee ;  the  trust  extends,  by  the  terms  of  the  will,  no  further  than 
tile  first  limitation  ;  there  it  is-obviouslj  concluded,  and  butfor  the 
subsequent  limitation  over,  the  Statute  of  Uses  would  unite  the 
use  and  the  legal  estate  itpon  the  first  taker.     The  limitations  are* 
first  to  the  two  Brantleys  and  their  heirs,  and  second,  ttpon  their 
dying  without  children  Co  the  heirs  of  the  testator  named  in  the 
will.     The  devise  to  each  of  the   Brantleys  separately,  is  of  like 
character ;  first,  to  the  devisee  and  his  children,  and  then,  upon  his 
dying  without  leaving  children,  to  the  testator's  heire  named  in  the 
will.     There  is  no  conveyance  to  be  executed  by  the  trustees,  no 
settlement  for  them  to  make,  nothing  whatever  for  them  to  do. 
Nor  is  there  any  thing  for  a  court  of  chancery  to  decree ;  the  lim- 
itations are  perfect  in  themselves,  sufficient,  and  accurately  defined. 
If  this  will  codEl  be  carried   into  effect,  upon  the  death  of  the 
Brantleys  without  having  children,  there  can  be  no  doubt  but  that 
the  remainder  men  would  take  immediately  under  the  will ;  they 
would  be  entitled  to  the  property  at  the  hands  of  the  executors,  as 
such,  unencumbered  with  any  trust,  without  a  conveyance  from  the 
trustees,  and  without  the  aid  of  a  decree  in  chancery ;  their  title 
would  i>e  perfect  under  the  wiM.     Bur  in  addition  to  all  this,  the 
testator  has  directed  that  upon  the  contingency  of  the  Brantleys' 
dying  without  children,  the  trust  shall  terminate  ;  for  he  wills  that 
the  property  shiill  then  revert  to  his  estate,  and  be  equally  divided 
amon^  the  heirs  named  in  his  will.     It  falls  back  into  his  estate,  to 
be  divided  by  Ms  executors,  and  not  by  the  trustees,  among  his  de- 
signated heirs.     What  is  there,  then,  executory  in   this   trust  I 
what' interests  are  there  in  the  reversionary  devisees,  which  require 
chancery  powers  to  protect  1     None  whatever.     It  is,  then,  a  trust 
executed  ;  and  if  so,  thb  limitations  in  this  will  are  subject  to  the 
same  rules  of  construction  as  if  they  were  found  iA  a  legal  estate. 
4  Kent  Com,  219.     It  is  to  that  construction<^having,  aa  I  hope, 
Removed  preliminary  difficulties  from  my  piMtb— 4hat  I  now  tura 
ly  attention.  ~  Jjf- .v 

is  necessary  to  the  conclusion  ill  iiihll|Wil>iM  antred  in  the 
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construction  of  this  will,  that  we  assume  that  the  devisees,  William 
and  Benjaroin  H.  Brantley,  had  no  children  at  the  time  of  the 
making  of  the  will.  This  we  are  authorized,  indeed  corapelfed  to 
do,  from  the  statements  in  regaixl  to  this  subject  ip  the  bill.  The 
pleadings  «how  that  neither  of  them  bad  a  child  or  children  at 
that  time.  The  rule  in  the  construction  of  pleadings  is,  that  while 
the  language  used  by  the  pleader  is  to  receive  a  reasonable  intend- 
ment and  construction,  yet  every  thing  is  to  be  taken  most  strbngly 
against  the  party  pleading ;  for  it  is  to  be  intended  that  every  per- 
son states  bis  case  as  favourably  to  himself  as  possible*.  1  Saund. 
259,  note  8  ;  De  Synumds  vs.  Sheddon,  2  Bos.  if  Pid.  R.  155 ;  Earl  of 
Kerry  vsJ  Baxter  et  al.,  4  East  R.  453  ;  Dovaston  vs.  Payne,  2  Hen. 
Bla.  530;  Coke  on  Lit.  303,  h,".  12  East.  R.  263;  Hastings  vs. 
Wood.  13  Johns.  iL  482 ;  1  Ghttty  PI.  241,  242. 

With  the  aid,  -and  indeed  without  it,  of  this  rule  of  construc- 
tion, we  say  that  William  and  Benjamin  H.  Brantley  had  neither 
child  nor  children  at  the  time  the  will  wtM  made ;  for,  in  the*  state- 
ments in  the  bill  which  I  have  before  copied,  the  complainants 
say,  that  Edward  Brantley  (the  testator)  being  desirous  of  making 
some  provision  for  the  support  and  maintenance  of  his  sons,  and 
any  family  which  they  might  thereafter  have,  &c.,  made  and  exe- 
cuted his  last  will  and  testament.  The  desire  to  make  provision  is 
not  for  /A^^amily  of  his  sons,  which  would  import  an  existing  family 
at  the  time,  but  for  any  family  which  they  might  have  there-' 
after — that  is,  subsequently  to  the  making  of  the  will.  These 
words  import,  not  a  family  in  esse,  but  a  family  in  futuro.  The 
word  family  must  mean  children,  for  by  the  terms  of  the  will  it  is 
clear  that  his  sons  and  their  children  were  the  objects  of  tJte  leaia- 
tor's  bounty.  The  bequests  are  to  his  sons  and  tlidr  h^in,  ( wLjch 
word  I  expect  to  show  means  children,)  and  to  each  tmi  and  hiti 
children  ;  and  the  contingency  of  the  limitation  over  is,  their  dying 
without  having  children.  But  further  and  more  conrlnsivftTy,  the 
bill  states  that  one  of  the  devisees,  to  wit,  William,  IjejJ  a  mfv  at 
the  time  of  making  the  will.  As  the  expression  of  one  thiog 
excludes  other  things,  it  is  a  necessary  inference  that  the  other 
devisee,  Benjamin  H.,  had  no  wife,  and  of  course  no  child  or 
children  ;  and  that  William  had  a  wife,  but  no  child  or  children. 
But  the  evidence  drawn  from  the  pleadings  as  tothis  matter,  is 
still  further  cumulative ;  for  the  parties  proceed  to  say, 
of  the  devisees  noip—^hat  is,  at  the  time  of  filing  the  bill— h^ 
wife  and  a  child  oriliiUfeiiy  which,  upon  the  maxiin 
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eqUivaloDt,  taken  in  connexion  patticularly  with  the  previous  state- 
ments in  the  bill  in  relation  to  the  same  subject  matter,  to  a  decla- 
ration that  then,  that  is  at  the  time  of  making  the  will,  William  had 
no  child  or  children,  and  Benjamin  H.  had  neither  wife  nor  child t)r 
children ;  so  that  we  hold  it  demonstrated,  that  at  the  time  the 
will  was  made,  peither  of  these  devisees  had  either  a  child  or  chil- 
dren. 

Edward  Brantley,  the  testator,  in  the  clause  of  his  will  which  is 
now  under  review,  and  which  is  >herein-before  transcribed,  makes 
three  devises :  one  .to  his  sons  WiHiam  and  BenJAmin  H.  and  their 
heirs,  a  second  to  William  and  his  children,  mid  a  third  to  Bepja^ 
min  H.  and  his  children*  The  limitation  over,  is  to. the  heirs  named 
in  the  will,  to  be  equally  divided  between  them,  and  applies  to  all 
the  property  devised  in  these  several  devises.  As  theterms  of  the 
separate,  devises  to  William  and  Benjamin  H.'are  the-  same,  for 
convenience  I  shall  dismiss  one  of  them,  to  wit,  the  devise  to 
Benjamin  H.,  regarding  the  reasoning  as  to  one  applicable  to  both. 
Considering,  then,  first  in  order  the  devise  to  William  Brantley,  it 
is  our  judgment  that  he  takes  an  estate  tail,  with  remainder,  upon 
his  dying  toithout  having  a  child  or  children,  to  the  heirs  of  the  tes- 
tator named  in  the  will.  In  the  outjset,  I  remark,  that  courts  will, 
where  it  can  be  done,  construe  limitations  into  remainders  rather 
than  executory  devises.  The  policy  of  this  rule  is  founded  in  the 
fact,  that  an  executory  devise  cannot  be  barred.  LoddingUm  vs. 
Kime,  I  Salk.  R.  224 ;  1  Ld.  Raym.  R.  203;  Barnficld  et  aL  yn. 
Wetton,  2  Bos.  ifPul.  R.  327  ;  Doe  vs.  Morgan,  3  T.  R.  763;  Pu- 
refoy  vs.  Rogers,  2  Saund.  R.  380. 

It  is  evident  that  the  testator  intended  to  protect  this,  property 

;-^r  the  use  of  his  sons  and  their,  children  ;  this  was  the  primary 
aJ^UMding  intention.  We  have  before  remarked,  that  it  is  the 
Juljntif  the  courts  to  efiect  the  intention,  if  they  can  ^do  so  consis- 
tently with  the  rules  of  law ;  if  they  cannot,  then  it  becomes 
their  duty  to  enforce  tho  law  ;  for  it  is  infinitely  more  important 
that  general  rules  should  be  maintained,  than  that  the  intention  of 
one  man,  in  the  disposition  of  his  estate,  should  prevail.  It  is  the 
policy  of  our  law  to  open  restrictions  upon  the  descent  of  prop- 
erty ;  it  wars  with  entails  ;  it  favours  the  right  of  alienation,  and 
has  no  sympathy  with  a  policy  whose  effect  is  to  cast  the  capital 
of  the  Stale  extra  commerdum.     Hence   our  statute  abolishing 

^entails. 

^^  It  is  pretty  clear  that  this  testator,  in  consommating  hia  intentioo 
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to  provide  for  bis  sons  and  their  families,  supposed  tfai^the  was,  by 
.tbe  first  limitation  in  the  devise  to  William,  securing  the  absolute 
property  in  him  and  his  children ;  and  by  the  limitation  over,  be 
ii^tended  to  vest  the  absolute  property  anew  in  his  other  heirs,  and 
to  defeat  its  descent  or  appropriation  at  his  death  without  issue, 
according  to  the  due  course  of  administration.  Such  intention, 
thus- specifically  detailed,  cannot  take  effect  consistently  with  the 
.law  regulating  the  limitations.  If  it  could  take  effect  at  all,  it 
would  be  by  making  of  them  an. executory  devise;  for  at  law  a 
fee  cannot  be  liniited  after  a  fee.  Upon  the  supposition  that  we 
have  here  an  executory  devise,  I  have  no  doubt  that  the  limitation 
over  would  be  void,  for  remoteness,  as  being  opposed  to  the  well 
established  rule,  that  the  estate  in  remainder  must  take  effect  within 
tWeiKy-one  years  and  the  life  or  lives  of  persons  in  being-  and 
tbe  term  6f  ordinary  gestation.^  This  rule  applies  as  well  to  exec- 
utory devises  as  to  estates  in  remainder.  If  it  is  void  because 
creating  a  perpetuity,  then  upon  that  ground  the  judgment  of  this 
Court  would  be  sustained  ;  for  tbe  -effect  of  avoiding  the  limita- 
tion over  would  bo  to  vest  the  .fee  in  William  Brantley,  and  the 
property  would  be  liable  to  pay  his  debts.  The  contingency  upon 
which  the  property  passes  in  remainder  is,  that  William  shall  "  die 
without  haring  children."  The  word  having  children  I  think  is 
synonymous  with  leaving  children  ;  both  words  appear  to  contem- 
plate his  death,  there  being  at  the  time  no  child  or  children  in  esse. 
Now,  the  word  children,  when  found  in  a  devise,  is  held  synony- 
mous with  issue  ;  and  the  words  dying  toUhout  leaving  issue,  unac- 
companied by  any  restrictive  expressions  or  circumstances,  import 
an  indefinite  failure  of  issue.  So  also,  the  words  dying  without 
leanng  children,  unaccompanied  by  any  restrictive  expressionJQ- 
or  circumstances,  imply  a  dying  without  issue  generally,  -'^bt*  the 
ordinary  and  proper  sense  of  the  word  children,  it  means  Al^foi- 
medisite  descendants  of  a  person,  as  contradistinguished  from  issue^ 
but  in  its  legal  signification,  as  applied  to  testamentary  instruments 
(unless  the  manifest  intention  requires  a  different  construction,) -  it 
is  extended  to  all  the  descendants,  whether  mediate  or  immediate 
of  the  ancestor.  Doe  dem.  Smith  YS.'Webber,  1  B,if  Aid.  R.  713  ; 
Trash  vs.  Wood,  4  Myl.  ^  Graig  R.  324  ;  6  Reps.  17  a/  Royle  vs. 
Hamilton,  4  Vesey  R.  437 ;  Doe  vs.  Cavendish,  4  T.  R.  741  note; 
Rod  life  vs.  Buckley  10  Vesey  R.  201 ;  1  P.  Wills.  R,  634  j  WOUm^ 
R.  348 ;  3  T.R.iSi;  5  Mass.  R.  500;  1  Mason  R.  224. 
It  it  however  to  be  carefiiUy  noted,  that  when  these  fi^ 
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I,  1 . 

used  in  a  devise,  their  force  is  Irable  to  be  colltrolled  and  tbeir 
meaning  restrained,  either  by  expressions  in  the  wiU  itself,  or  by 
any  circumstance  extrinsic  the  gift  arising  on  the  face  of  the  will, 
in  relation  either  to  the  land  or  the  devisee.  I  do  not  see  in  this 
instrument  expressions  or  circumstances  in  relation  to  the  prop- 
erty or  the  devisees,  which  wodld  restrict  the  generality  of  the 
meaning  of  these  words.     Lewis  an  Perpetuities,  195,  196,  197. 

It  is  not  my  purpose,  howeveri  to  rest  our  judgment  alone,  or 
mainly,  upon  this.,  ground,  for  I  do  not  consider  this  will  in  the 
light  of  an  executory  devise. 

[2.]  William  Brantley,  according  to  the  terms  used,  we  think 
took  an  estate  tail.  The  words  in  the  antecedent  clause,  and  kis 
children,  are  words  of  limitation,  and  not  of  purchase.  According 
to  the  rules  of  construction  by  implication,  the  subsequent  clause, 
that  is,  the  clause  which  devises  the  estate  over,  has  a,  very  impor- 
tant bearing  upon  the  antecedent  clause^  The  subsequent  clause, 
til  the  event  of  his  dying,  without  having  a  child  or  children,  passes 
the  fee  to  the  heirs  nan^ed  in  the  will.  Thjs  is  utterly  inconsistent 
With  the  idea  of  a  fee  in  the  children  of  William  Brantley;  "For, 
(to  apply  the  language  of  Mr.  Story  in  a  similar  case,)  suppose 
William  Brantley  should  have  children  and  they  abould  all  die  iu 
his  lifetime,  leaving  issue,  the  estate  would  then,  if  construed  to 
depend  upon  having  children  at  his  death,  pass  over  to  the  heirs 
named  in  the  will,  thus  entirely  defeating  the  prior  estate  to  the 
children  of  William  Brantley,  although  they  left  issue."  No  one 
can  believe,  looking  at  the  provisions  of  this  will,  that  the  testator 
intended  the  devise  over  to  take  effect  but  upon  an  extinction  of 
the  issue  of  his  son  William  ;  his  issue  was  the  special  objects  of  his 
bounty.  Upon  the  supposition  that  the  children  of  William  took 
a  fee,  then  the  testator  has  made,  in  the  case  supposed,  no  pro- 
vision for  his  grand-children ;  they  are  cut  out,  and  his  heii^  named 
in  the  will,  already  provided  for  in  the  will,  (and  thatrfact  deserves 
consideration  in  construing  this  instrument,)  are  let  in  to  the  enjoy- 
ment of  the  property.  To  give,  then,  any  just  effect  to  the  word 
children,  in  the  original  devise  as  well  as  the  devise  over,  it  must 
be  considered  -as  meaning  issue  or  heirs  of  the  body  ;  and  although 
that  word  in  its  primary  sense,  is  a  deseriptio  personarum  who  are 
to  take,  yet  we  have  already  seen  that  its .  legal  signiffcation  is 
often  different,  and  It  \«  made  to  mean  issue  or  heirs  of  the  body, 
when  the  strucluve  o£  \.\ve  ^eNSaoa  ^w^  ^^  evv^^xi^iles  of  the  will 
require  it.     In  Darie  ^a.  Stcv'€i«>  xJbl^  ^wafe  ^^  ^^  ^^  %efti  ^Bms^ 
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and  inheritance  to  W.  S.,  to  him  and  his  chUd  or  children  fortver^ 
(mark  hft)\^  much  like  this  case,  yet  stronger  for  tb^  principle,)  and 
if  he  died  before  twenty-one  years  of  age,  then  devise  over. 
Lord  Mansfield  said  :  "'  The  words  child  or  children  are  to  the  full 
as  restrictive,  as  if  the  testator  had  said,  and  if  my  son  die  vnthout 
heirs  <>f  his  body*  To  give-  the  father  an  estate  in  fee  woul4  be  to 
strike  these  words  out  of  the  will.  They  must  operate  to  give  an 
estate  tqilt  for  there  were  no  children  bom  at  the  time  to  take  an 
immediate  estate  by  purchase.  The  meaning  is  the  same^as  if  the 
expression  had  been  "  to  A  and  his  heirs,"  that  is  to  aay,*bis  children 
or  his  issue."     Doug.  /?.  321; 

In  Wood  vs.  Baron,  the  devise  was  to  the  testator's  wife  for  life, 
and  after  her  death  to  her  daughter  A  as  a  place  of  inheritance,  to 
her  and  her  children  or  issue  forever ;  and  if  she  shcndd  die  leaving 
no  child  or  children,  then  devise  over.  At  the  time  of  making  the 
will,  A  had  a  child;  the  coyrt  nevertheless  held  that  she  took  an 
estate  tail.  In  this  case,  LordKenyon  held,  that  if  the  devise  was 
cotiatrued  to  give  A  a  fee  simple,  the  devise  over,  as  ap  executory 
devise,  would  be  too  remote,  being  afler  an  indefinite  failure  of 
issue.     1  East.  R.  259. 

In  Seale  vs.  Barter,  the  devise  was  to  the  testator's  son  A  and 
his  children  lawfully  begptten,  and  in  default  of  issue,  to  his  daughter 
B  and  her  children  lawfully  begotten-,  and  in  default  of  issue,  to  his 
son  and  daughter  equally  between  them.  At  th^  time  of  making 
the  will  the  son  had  no  child  and  the  daughter  was  unmarried. 
The  court  held  that  the  son  took  an  estate  tail.     2  Bos.  SfPul.  484. 

In  Broadhurst  vs.  Morris,  the  devise  was  to  testator's  daughter 
A  for  li&;  at  her  death  to  her  husband  fbV  life ;  at  his  decease  to 
his  grand-son  W  and  his  children  lawfully  begotten,  forever;  but  in 
default  of  such  issue,  to  his  grand-son  A,  his  heirs  and  assigns 
forever.  The  court  held  that  W  took  an  estate  tail.  2  Bam.  ^ 
Adol.  R.h 

In  the  case  of  Farkman  vs.  James  Bowdoin  and  another,  there 
was  ja  devise  to  A  for  life,  and  after  .her  death  to  her  second  son 
B  and  to  his  lawfully  begotten  children,  in  fee  simple,  forever  ;  but 
in  case  he  should  die  without  children  laufuUy  begotten^  then  devise 
over.  At  the  time, of  making  the  will*  B  had  no  children.  Judge 
Story,  reviewing  the  authorities  and  arguing  the  case  upon  prin- 
ciple, in  one  of  his  ablest  opinions,  held  that  B  took  a  fee  taiU 
coDcliiding  his  review  of  the  authorities  with  the  following  x^^ 
marks :  ••  The  strotig  grround  upen  which  the  w:ord  ekHdrem^  "!■• 
TOL.  ni.  72 
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been  construed  to  be  a  word  of  limitation,  when  tbere  \b  a  devise 
over  upon  failure  of  children,  is,  that  otherwise,  if  there.sbould  be 
children  bom  who  sbould  die  during  the  lifetime  of  tbe  parent, 
leaving  issue,  the  latter  would  not  take." 

These  cases,  and  these-  considerations,  apply  to  this  case  witb 
commanding  force.  This  case  is-  in  its  terms  almost  identical  witb 
a  number  of  the  cases  referred  to ;  I  deem  it  unnecessary  to  point  ^ 
out  the  identity  or  similitude.  There  is  one  feature  in  diis  case 
common  to  a  number  of  the  cases  which  I  have  adverted  to,  whicb 
Boerits  a  more  serious  regar^*  It  is  the  fact,  that  William '  Brant- 
ley and  Benjamin  H.  also,  had  no  chil(l  at  the  time  tbe  will  was 
made.  That  fact,  aside  from  any  other  view  of  tbis  case,  makes 
the  antecedent  devise  to  them  respectively,  an  estate  tail.  It  was 
so  settled  in  Wildes  case,  in  6  Coke  ^Ft,  17^  and  I  believe  bas  been 
so  held  ever  since.  "Arid  this  difference,"  s^ys  Lord  Coke,- **  was 
resolved  for  good  law,  timt  if  A  devises  bis  lands  to  B  and  kU 
children  or  issues,  atnd  he  hath  not*  any  issue  at  the  time  of  tbe  de- 
vise, that  the  same  is  an  estate  tail ;  for  the  intent  of  the  testator 
is  manifest  and  certain,  that  his  children,  or  issue,  should  take, 
and  as  immediate  devisees  they  cannot  take,  because  they  are  not 
in  rerum  natura;  and  by  way  of  remainde)^  they  cannot  take,  for 
that  was  nOt  his  irileht,  for  the  gifl  is  immediate,  therefore  these 
words  shall  be  taken  as  words  of  limitation,  sciiiret,  as  much  as 
children  or  issues  of  his  body**  Wildes  ca&e,  is  this  case  so  far  as  the 
devise  to  Brantley  is  <;oncemed,  without  regard  to  the  Ifmitatioo 
over.  In  Wild*s  case  there  was  no  limitation  over,  here  there 
is;  and  I  have  endeavoured  from  the  character  of  that  devise  over, 
to  show  that  this  was  an  estate  tail  to  Brantley.  Aside  from  that 
limitation  over,  upon  the  reasoning  of  Lord  Coke,  be  took  an  es- 
tate tail.  In  Wild's  case,  tbere  was  a  precedent  life  estate,  but 
Judge  Story  ruled,  in  Parkman  vs.  Botrdoin  et  nh,  that  that  made 
no  difference  in  the  application  of  the  principle.  All  tbe  reason- 
ing  in  favolir  of  the  decision  in  Wild's  case  that  could  be  well 
adduced,  is  embraced  in  the  foregoing  e^ctract  from  Coke.  I 
should  but  weaken  if  I  should  undertake  to  enlarge  upon  it 
Wild's  case  was  recognised  in  the  following  cases,  some  of  which 
I  have  already  cited.  Bujar  vs.  Bradford,  2  Atk.' R^  220;  WhiU 
vs.  White,  WiUes  R,  348;  Whartdn  vs.  Gresham,  2  W.  Black,  R 
10S3;   Cook  vs;  Cook,  2  Vem,  R.  545;   Oafes  vs.  JaekMm,  7  Mad. 

J39;  King  vs.  Melling,  1   Vent,.  R.  231 ;  Hughes  vs.  Smytr,  1  P. 
R.  534;  Davie  vs.  Steccns.  Doug.  R^SUl;  Hodgee  vs.  Midf 
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dl&ian,  tin  431;  Seaie  vs.  Barter,  2  Bos,  ^  Pul,  R.  485;  BroadhurH 
vs.  Morris,  2  Bam.  if  Adolph,  R.l;  Moore  R,  397;  12  East  R. 
253,  261 ;  8  Mass.  R.  I  tail;   Cowp.  R.  410. 

To  sum  up  the  argument,  the  devise  to  Brantley  is  an  estate 
tail,  hecause, 

First — There  was  no  child  or  children  of  WiHiam  Brantley  in 
esse  at  the  time  of  making  the  will,  and.  therefore  they  could  not 
take  an  immediate  estate.  '   . 

Secondly — If  the  children  took  afee,  then  if  the  children  -  were 
born  in  the  lifeitirae  of  William  Brantley,  and  should  die,  leaving 
issue,  in  his  lifetime,  the  property  would  not  go  to  that  issue,  but 
pass  over,  which  would  be  manifestly  contrary  to  the  intention  of 
the  testator ;  it  being  clearly  the  will  of  the  testator,  that  the  limi- 
tation onrer  should  take  effect  only  upon  the  ^ctinction  of  the  issue 
of  bis  sons. 

Thirdly — Because  \f  children,  in  the  devise,  is  construed  to  mean 
children  living  at  the  death  of  William  Brantley,  and  not  the  whole 
class  of  issue,  then  the  devise  ov£r  would  be  defeated  if  he  should 
die  leaving  children  who  should  afterwards  die  without  issue;  in 
that  event,  the  property  would  descend  in  due  course  of  adipinis- 
tration  to  the  heirs  of  William's  children,  and  thus  the  intention  of 
the  testator,  as- to  the  limitation  over,  would  be  defeated. 

Fourthly — Because  if  this  will  is  construed  as  an  executory  de- 
vise, the  limitation  over,  is  void  for  remoteness.  If  it  is,  it  is  the 
duty  of  the  Court  to  construe  it,  so  as  to  give  it  effect  by  way  of 
remainder.'  For  these  reasons,  sustained  as  I  conceive  them  to  be 
by  quite  sufficient  authority,  we  are  of  the  opinion,  that  in  the 
Beverai  devises  to  William  and  Benjamin  H.  Brantley,  each  took 
an  estate  tail,  with  remainder  to  the  heirs  named  in  the  will. 

The  devise  to  Benjamin  H.  and  William  Brantley  jointly,  differs 
from  the  several  devises  to  them  which  I  have  been  considering,  in 
the  use  of  a  single  wonl.  The  joint  devise  is  to  them  and  their 
heirs  r  the  separate,  devise^ is  to  the  devisee  «nd  his  children.  The 
two  words  jn  this  will  mean  the  same  thing,  to  wit,  issue  or  heirs 
of  the  body.  To  prove  this,  I  refer  to  the  Reasoning  and  authori- 
ties already  adduced,  in  the  construction  of  this  will.  Explaining 
the  antecedent  limitation  by  the  limitation  over,  upon  the  doctrine 
of  implication,  heirs,  in  the  first,  means  what  child  or  ehUdrm 
means  in  the  second  instance.  The  testator  gives  the  property  iMfl 
W.  and  B«  and  their  heirs,  but  it  is  to  pass  over  upon  their  4]^|^H 
both  of  them,  without  child  or  children.    In  the  latter  mAtnm 
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have  seen  that  child  or  children  means  is9ue  ;  the  law,  therefore, 
implies  that  the  word  heirs  in  the  fii*st  limitation  means  issue  or 
heirs  of  the  hody.  The  word  heirs  in  a  will,  primarily  imports  a 
fee,  bat  its  meaning  may  be  restrained,  where  the  effectuating  of 
the  intention  requires  it,  by  subsequeut  limitations.  The  legal 
intention  in  this  case  requires  this  restriction-;  foKl  hare  before 
undertaken  to  demonstrate,  that,  upon  the  construction  which  the 
law  pla4;es  upon  the  instrunaent,  the  intention  would  be  defeated  if 
the  devisees  took  a  fee. 

Id  the  case  of  Davie  vs.  Stevens,  Doug.  R.  321,  the  devise  was 
to  A.  and  his  children  lawfully  begotten,  and  in  default  of  issue,  to 
B  and  her  children  lawfully  begotten.  Lord  Mansfield  said,  "  the 
meaning  is  the  same  as  if  the  expression  had  been,  to  A  and  his 
A«r*— -that  is  to  say  his  children  or  his  issu^* — demonstrating  that 
heirs  and  children  meant  the  same — that  is,  issue  or  heirs  oftkehody. 
The  illustration  used  by  Lord  Mansfield,  is  the  case  before  us. 
The  whole  matter  is  illustrated  by  Mr.  Lewis  in  treating  of  estates 
by  implication,  as  follows:  "  Suppose,  for  example,  land  be  devised 
to  A  and  his  heirs,  but  if  he  dies  without  heirs  of  his  body,  or  witb^ 
out  issue,  to'B.  It  is  true,  in  terms,  that  an  estate  in  fee  is  given 
to  A,  and  a  limitation  is  superadded,  which,  on  the  supposition  of 
A  taking  such  an  estate,  can  only  be  good  by  way  of  executory 
devise  ;  and  it  is  also  as  true,  that  if  A  take  a  fee  simple,  the  exec- 
utory devise  must  be  void,  as  too  remote.  But  the  law  regards  the 
limitations  in  question  in  quite  a  different  light!  The  testator  has 
shown,  by  limiting  over  the  estate  to  B  on  the  death  of  A  without 
issue,'  that  A  and  his  issue  were  the  intended  objects  of  the  prece- 
ding gifl,  and  that  A  was  not  to  have  such  an  estate  as  the  law 
raises  under  a  limitation  to  a  man  and  his  heirs,  that  is,  a  fee  sim- 
ple. The  issue,  and  not  the  heirs,  of  A  being,  with  him,  the  objects 
of  the  gift,  the  law  pays  respect  tO'Such  intention,  and  decides  that 
the  purpose  may  be  effected  by  giving  A  an  estate  less  than  a  fee 
simple,  and  an  estate,  too,  the  alienation  of  which,  in  bar  of  the 
issue,  requires  greater  solemtiities  than  thd  alienation  of  a  fee  sim* 
pie.  All  this  is  effected  by  curtailing  the  estate  expre^ly  limked 
to  A,  from  a  fee  simple  to  ^  fee  tail.*'  Lewis  on  Perpetuities,  177, 
178;  9  East  R.  ^2;  Cro.Eliz.525  ;  Cro.Jac.22;  ih.  290;  WUles 
R.I;  1  Jarm.  Wills  487 ;  2  Prest.  Estates  504. 

We  think,  therefore,  that  the  devise  to  WilliBm  and  Benjamin 
stands  upoh  the  same  footing  with  the  others,  and  pass  upon  it 
sume  judgment. 


k' 
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It  only  remains  for  rae  to  add,  that  if,  according  to  the  [3.] 
English-  law»  these  parties  take  an  estate  tail,  it  is  converted  into  a 
fee  simple  by  the  statute  of  Georgia.  Prince  246.  The  J)roperty 
is  theirs,  and  liable  to  their  debts.  Let  the  judgment  below  bo 
reversed.  • 

'Judgment  reversed. 


No.  73.-r-MART  Jacksoic,  and  others,  plaintiffs  in  error,  vs.  Samp- 
son R.  Culpepper^  defendant  in  error. 

[1.]  Where  a  paper  writing  in  the  form  of  a  deed  of  gift,  purporting  to  convey  certain 
slaves  to  a  trustee,  in  trust  for  the  daughter-in-law  of  the  donor  and  I^er  increase, 
with  n  covcn)intof  warranty  as  to  the  tide,  the  donor  reserving  to  himself  a  **  life- 
time control  and  interest"  in  the  slaves,  wss  offered  in  evidence,  held,  that  the 
papor  writing  was  a  deed,  iftid  not  testamentary  in  iu  character. 

lU,}  To  constitute  an  instrument  in  the  form  of  a  dedd  of  gift  a  testamentary  paper,  it  is 
requisite  that  its  effect  should  be  made  to  depend  upon  the  event  of. the  death  of 
'  the  donor,  as  necessary  to  cqnsunMuate  iL 

Trover.  From  Warren  Superior  Court.  Tried  before  Judge 
Satrb.    October  Term,  1847. 

Upon  the  trial  below,  the  counsel  for  the  plaintifTs  offered  in 
etidence,  as  the\jc  title  to  the  slaves  the  subject  of  the  suit,  the  fol- 
lowing instrument :  . 

**  Georgia,  )  Know  all  men  by  these  presents,  that  I,  John 
Warren  County.  )  W.  Jackson,  of  said  county  and  State,  for  and 
in  consideration  of  the  natural  love  and  affection  that  I  have  and 
bear  to  ray  beloved  daughler^in-law,  Mary  Jackson,  and  her  natu- 
ral increase  now  begotten  and  hereafter  to  be  bom  of  Lewis 
Jackson  and  Mary  Jackson  his  wife,  do  hereby  giv^,  grant,  and 
convey  unto  Lewis  Jackson,  in  trust  for  my  said  da\ighter-in-law, 
Mary  Jackson,  and  her  siiid  increase,  for  their  sole  use  and  benefit, 
one  negro  woman  Edy,  and  her  two  children  Melmon  and  Dulcy, 
and  all  the  future  increaae  of  said  negroes :  To  have  and  tQ 
said  negroes  and  their  increase,  to  the  said  Lewis  JacJksoiH 
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tee,  for  the  sole  use  and  benefit  of  the  said  Mary  and  her  increase, 
notsubjpct  to  the  debts  or  contracts  of  the  said  Lewis^' trustee  as 
afbresaML'  And  I,  the  said  John  W.  Jackson,  for  and  in  conside- 
ration of  the  natural  love  and  affection  that  I  have .  and  had  to  my 
said  daughter-in-law,  Mary,  and  her  increase  as  aforesaid,  do 
hereby  warrant  and  defend  the  title  and  claim  of  said  negroes, 
Edy  and  Melmon  and  Dulcy,  against  the  claim  of  myself  and  the 
claim  of  all  other  persons  whatever ;  hereby  reserving  to  myself 
%  life-time  control  and  interest  in  said  negroes. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal,  this  the  18th  day  of  December,  1844. 

iu 
John  M  W.  Jmckbos.       [l.  g.] 
Testf  mark.    •    , 

William  Gibson, 

James  G.  Swain."  ^ 

John  W.  Jacksoii,  the  donor,  having  departed  this  life,  the 
instrument  was  objected  to,  on  the  ground  that  it  was  testa- 
mentary in  its  character,  and  not  a  deed  of  conveyance,  and  that 
the  same  had  not  been  proved  as  a  will. 

The  objection  was  sustained  by  the  Court  Wow,  the  Court 
holding,  that  said  instrument  was  not  a  dePed  c/  conveyance,  but 
was  testamentary  in  its  character.  Whereupon  the  plaiiitifis  sub- 
mitted to  a  nonsuit,  with  leave  to  move  to  set  the  non  suit  aside 
and  reinstate  the  case. 

Accordingly  the  motion  was  made  on  the  following  ground  : 

1.  Because  the  Court  erred  in  rejecting  the  testimony ;  that  the 
said  instrument  was  a  deed  of  conveyance,  and  not  testamentary 
in  its  character. 

The  Court  below  overruled  the  motion,  and  the  counsel  for  the 
plaintiffs  excepted,  on  llie  following  g1*ound  : 

1.  Because  the  said  instrument  was  a  deed  <if  conveyance,  pass- 
ing title  out  of  John  W.  Jackson  at  the  time  of  its  execution  and 
delivery. 

2.  Because  said  paper  was  not  testamentary  in  its  character, 
and  no  probate  of  it  as  a. will  was  necessary  to  make  it  evidence. 
It  only  needed  proof  as  a  deed  of  .conveyance. 

Gibson,  Thomas*  &  Johnston,  and  Cone,  for  the  plaintifi  in 
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Linton  Step'hens,  for  the  defendant  in  error. 
Messrs.  Thomas  &  Jobnston  contended  : 

That  the  instrument  took  effect  eo  instanti  upon  its  execution, 
wi^  a  postponement  of  possession  on  the  part  of  the  doners. 

It  is  a  deed  :  Jirit,  because  it  uses  words  of  conveyance  in  pre- 
^iaUi;  sectmd,  it  purports  to  be  for  a  consideration ;  third,  it  warrants 
the  title  ;  fourth,  it  is  sealed  and  delivered  ;  ffth,  it  is  witnessed 
before  a  magistrate ;  sixth,  it  conveys  absolutely  to  a  trustee  for 
certain  purposes — lstly»  to  the  use  of  the  grantor  during  life,  and 
2dly,  to  the  use  of  the  plaintiffs  in  remainder. 

It  is  befieved  that  no  English  authority  can  be  found,  previous 
to  1776,  wherein  a  paper  purportiqg  to  be  a  deed  is  held  to  be  a 
will,  except  either  where  the  words  are  used,  "  I  give,  &;c.,  a/  m^ 
decLth,^*.  or  where  the  courts  expressly  ruled  it  a  will  to  give  the 
instrument  some  effect,  or  where  wovds.  are  used  plainly  impty- 
ing  that  the  donor  diiTnot  intend  to  part  with  the  title  till  after 
death. 

In  Thorold  vs.  Thorold,  1  Fhill,  Eel.  R.  1,  these  words  aroused, 
"  do  her  thy  gice  ^fttr  my  dealhy  In  this  case,  stress  was  laid  on 
the  fact,  that  it  could  not  operate  as  a  deed  because  '*  it  was  not  on 
a  stamp,** 

In  Shergold  vs.  Shergold,  Prerog^  1714,  property  was  given  by 
deed,  says  the  judge,  "  to  take  effect  after  his  (Walter  Pope's) 
dea£h:' 

In  Markvnck  vs.  Taylor,  ih.  172g,  Markwick  made  a  deed  of  gift 
of  all  bis  estates  "  after  deaths 

In  Green  vs.  Proude,  1  Mod.  if.  117,  the  father  did  agree  to 
give  the  son  so  much,  and  the  son  did  agree  to  pay  such  and  such 
debts  and  sums  of  iQoney,  and  there  were  some  particular  expres- 
sions resembling  the  form  of  a  will,  as  that  he  was  sick  of  body, 
and  did  give  all  his  goods,  chattels  i&c. )  and  they  gave  evidence 
that  hp  intended  it  for  his  last  will. 

In  Rigden  vs.  Vallier,  2  Vesey  R.252,  the  bequest  being  to  take 
effect  after  thtf'  payment  of  funeral  expenses,  the  intention  was 
clearly  shown;  •     ^  • 

In  Corp  vs.  Corp,  the  instrument  being  between  husband  and  wife, 
was  void  as  a  deed.    He  gave  special  dilrections  to  his-exe 
concerniDg  the  paper ;  it  was  Md  to  be  a  unll.    No  ^riiifiisf 
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law  would  have  recog^sed  it  as  a  deed.  Many  authorities  were 
produced  to  show,  as-  it  bad  to  b^  declared  testamentary  or  void, 
that  it  should  be  declared  testamentary. 

In  Hester,  Ex'r.  vs.  Young,  decided  in  this  Court,  2  KeUy.R, 
31,  the  deed  was  **  I  do  give  &c.  cifter  my  deaths 

We  maintain  that  it  must  appear  from  the  instrument,  or  clear 
evidence  dehors,  that  it  was  the  intention  of  the  writer  that-  deaik 
was  the  even  t  to  give  effect  to  it,  otherwise  it  is  no  will.  1  WUU,  <m 
Execufars,  60 ;  TJiompson  et  al:  vs.  McDonald  et  al.  Dev,  if  BaL 
Eq.  R.  473 ;   TJiompson.  vs.  Broum,  8  Eng.  Com.  L.  R.  262. 

Mr.  Stephens,  for  the  defendant  in  error,  made  the  fbUowiiig 
points : 

1.  A  gxfi  cannot  take  effect  in  JiUuro,  but  must  t^e  effeot  imme- 
diately, or  not  at  all.-  Either  actual  possession  or  the  righi  to-po»* 
session,  must  pass  out  of  the  donor  at  the  time  of  the  gift,  or  i( 
can  never  pctss  af^efwards.     2  Blank.  Com.  441;,  2  Kent.  dnn.  43SL 

2.  A  ^mainder  either  in  realty  or  persoqalty,  mus^  be  sv^ 
ported  by  a  particular  estate  created  at  the  same  instant,  aad 
cannot  be  founded  on  a  reservation  to  the  -grantor.  2  Black.  CmiL. 
165  to  169, 

3.  All  deeds  of  gifl  of  personal  property  reserving  a  tniat  Icr 
the  benefit  of  the  donor,  are  void.  Stat.  3  Henry,  VII  CL  4 ;  S 
Black.  Com.  441  and  note. 

4.  Whatever  paper  purporting- to  convey  or  transfer  property, 
the  maker  intends  .to  take  effect  at  his  death,  and  not  until  tknuis 
testamentary  in  its  character.  2  Kelly  R.  31,  and  authorities  tkert 
cited;  Jarm.  on  Wills,  11  et.  seq. 

Mr.  Cone,  in  conclusion,  contended, 

1.  That  in  order  to  nrake  a  paper  testamentary,  no  power*  rig^ 
interest  or  estate  must  pass  from  the  donor  to  the  donee,  dwisg 
the  lifetime  of  the  donor. 

2,  That  in  construing  a  written  instrument,  the  court  will  taike 
\^'     the  whole  together,  and  give  effect  to  every  part  if  poesiUe. 

*y  3.  That  the  instrument  under  eonsideration,  immediateiy  paMgA 

the  legal  estate  in  the  property  to  the*  trustee. 

4.  That  the  reserving  « lifetime  control  and  interest  in  die  pmp^ 

erty,  was  nothing  more  than    a   dei^laratioD .  of  the  uses  oif  te 

l^roperty  during  tha  life  of  the  donor,  and  by  no 

^^nl  with  the  previous  grant  of  the  legal  estate  to  ike  l 
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^.  That  the  legal  estate  having  passed  to  the  trustee  upoti  the 
execution  of  the  instrument,  was  decisive  of  its  character.  1  Jamu 
am  Wills,  15,  16,  17,  18;  AUamey  General  vs.  Janes,  5  Price  R. 
460 ;   Thompson  vs.  Brown,  3  Myl  ^  Keene  R.  32. 

By  ihe  CourL^-WjkAHEn,  J.,  delivering  the  opinion.    . 

The  on]y  question  presented  hy  the  record  ia  this  case  for  oar 
consideration  and  judgment  is,  whether  the  paper  writing  offered 
in  evidence  by  the  plaintiff*  in  the  Court  below,  ib  a  deed  or  a  will. 

The  Court  below  ruled  that  the  paper  writing  was  not  a  [1.] 
deed  of  conveyance,  bvit  testamentary  in  its  character,  and  rejected 
the  evidence ;  to  which  decision  of  the  Court  below,  the  plaintiff 
excepted,  and  now  assigns  the  same  for  error  in  this  Court. 

What  is  a  will?  A  will  is  defined  to  be  the  legad  declaration  of 
a  man's  intentions,  which  he  wills  to  be  performed  (i/ler  his  death. 
2  Black:  Com.  409. 

Wa9  it  the  intentiog  of  the  donor  John  W.  Jackson,  manifested 
by  the  instrument  itself,  that  it  should  not  take  effect  until  tifier  his 
death  ?  We  think  not,  for  the  reason,  that  a  present  interest  in 
the  negroes  was  conveyed  by  the  donor  and  vested  hi  ihe  trustee 
for  the  uses  and  objects  declared  by  the  instrument. 

The  donor  conveys*  to  the  trustee  Lewis  Jackson,  three- negroes^ 
tn  trust,  for  and  in  consideration  of  the  natural  love  and  affection 
which  he  bad  for  his  daughter-in-law  Mary  Jackso'n,  and  her  nat- 
ural increase  then  begotten  and  which  thereafVer  might  be  bom. 
The  conveyance  of  the  property  to  Lewis  Jackson  in  trust,  is  as 
unqualified  and  absolute  as  words  can  make  it;  and  the  donor  John 
W.  Jackson,  covenants  to  wart*ant  and  defend  the  title  to- the  ne- 
groes so  conveyed  by  him,  against  the  claim  of  himself  and  the 
claim  of  all  other  persons.  The  donor  then  deols^rbs  the  uses  and 
the  objects  for  which  theproperjy  has  been  conveyed  to  the  trustee. 

The  trustee  is  to  have  and  to  hold  the  negix>es  and  their  increase, 
for  the  sole  use  and  benefit  of  Mary  Jackson  and  her  increase,  and 
not  to  be  subject  to  his  debts  or  contracts,  the  donor  re3erving  to 
himself  a  lifetime  control  and  interest  in  the  negroes.  The  fee 
simple  title  to  the  negroes  vested  in  the  trustee  at  the  time  of  the 
execution  of  the  deed  by  the  donor,  for  the  sole  use  and  benefit  of 
Mary  Jackson  an4  her  increase,  to  be  enjoyed  by  them  after  the 
termination  of  the  life  estate  of  the  donor.  The  donor  wonldjJ 
have  been  eatopped  in  his  lifetime,  by  his  covenant  cofit«Ma»A.Va>.''^^^ 
TOL.  in.  «  73 
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deed,  from  asserting  in  himself  the  Jee  simple  title  to  tbe  property 
conveyed  to  the  tiust^e.  The  instrument  of  writing  mentioned  in 
tbe  recotd,  was,  in  our  judgment,  operalite  and  binding  on  tbe 
donor  in  his  lifetime,  to  pass  xYxq  fee  simple  title  to  tbe  property 
from  himself  to  the  trustee,  and  vested  the  same  in  him  for  the 
uses  and  purposes  of  the  trust  as  decHi'red  by  tbe  instmrnent.  The 
fie  simple  title  to  the  property  irrevocably  passed  out  of  the  donor, 
which  totally  forbids  the  idea  of  its  being  a  will,  for  a  will  is  amhu- 
latoTjf  until  the  death  of  the  testator.  This  case  is  supposed  by 
the  Court  below  ta  come  within  tbe  principle  of  tbe  decision  in 
Hester  vs.  IWnlst.  2  Kdhj  A.  41.  In  that  case,  the  donor  William 
Womack,  g^Te  the  property  to  his  son,  after  his  death,  and  the 
instrument  was  wholly  inoperative  until  tbe  death  of  tbe  donor. 

In  this  case,  tbe  donor  in  bis  lifetime  absolutely  conveys  the  title 
to  the  property,  with  a  covenant  of"  warranty,  to  the  trustee,  de- 
olaring  tbe  uses  and  objects  of  the  trusts,  otie  of  which  is,  that  the 
donor  shall  have  the  use  and  control  of  the  property  during  his 
life,  the  fee  simple  title  to  the  negroes  being,  vested  in  the  trustee, 
for  the  sole  use  of  Mary  Jackson  and  her  increase.  In  Hester  vs. 
Young,  nothing  passed  from  the -donor  to  the  donee  in  the  lifetime 
of  the  donor,  but  the  title  in  the  donee  was  to  take  effect  af)er  the 
death  of  the  donor.  The  two  cases  are  in  our  judgment  clearly 
distinguishable.  In  the  one,  a  jxrf^fn^  interest  in  the  property  is 
conveyed  by  the  donor  to  the  trustee  for  certain  declared  and 
specified  objects  r  the  vesting  of  the  paramount  title  to  tbe  negroes 
in  the  trustee,  does  not  depend  on  the  death  of  the  donor  for  its 
consummation ;  the  property  is  not  given  to  the  trustee  after  the 
death  of  the  donor.  In  Hester  vs.  Young,  the  instrument  was  en- 
tirely inoperative  during  the  life  of  the  donor,  it  was  ambulatory 
and  revocable  by  him,  whereas  the>d($nor  in  this  case  would  have 
been  estopped  in  his  lifetime  from  asserting  the  paramount- title  to 
the  property  in  himself;  the  only  interest  whicb  he  bad  in  the  prop- 
erty was  reserved  and  declared  in  the  tnist  deed  to  Jackson  the 
trustee.  The  fee  simple  title  to  the  negroes  vested  in  the  trustee, 
as  we  have  already  stated,  subject  to  be  enjoyed  by  Mary  Jackson 
and  her  increase,  upon  the  termination  of  tbe  life  estate  of  the 
donor.  The  absolute  title  of  the  trustee  to  thB  property,  was  not 
in  any  way  effected  by  the  death  of  the  donor, -for  the  reason  that 
its  validity  by  the  terms  of  the  instrument,  was  not  made  to  depend 
on  that  event, 
[2.]     To  constitute  this  instrument  a  testamentaiy  paper,  tit  efsd 
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must  be  made  to  depend  upon  the  event  of  the  death  of  the  donor 
OB  necessary  to  consummaie  it,  which  in  our  judgment  it  does  not. 
In  Glynn  vs.  Oglander,  4  Eng^.  Eccl,  R.  181,  Sir  John  Nicholl  says: 
"  CouYts  of  probate  have  gone  considerable  lengths  to  give  effect 
to  instruments  as  testamentary,  notv^ithstanding  their  form,  where 
the  intention  that  they  should  take  effect  upoM  death  has  been  mani» 
fist.  But  I  do  not  recollect  a  case  (and  the  learned  counsel  in 
support  of  the .  allegation  admits  that  ke  is  not  able  to  point  out 
one,)  where  a  paper  not  made  to  depend  on  that  event  as  necessary  to 
give  it  consummation^  has  been  admitted  to  probate."  The  instru- 
ment offered  in  evidence  by  the  plaintiff  in  the  Comt  below,  not 
being  testamentary  in  its  character,  for  the  reasons  already  stated , 
we  Bte  therefore  of  thre  opinion  that  the  Court  erred  in  its  judgment 
in  so  ruling,  and  in  nonsuiting  the  plaintiff.  Let  the  judgment  of 
the  Court  below  be  reversed,  and  the  cause  reinstated. 
Judgment  reversed. 


Ko.  74. — Thomas  Gilbert,  plaintiff  in  error,  v«.  Jabies  Thomas 
et  ah,  defendants  in  error. 

p.]  Equity  caMs  are  not  embraced  in  tbe  term  **  eitil  cases,**  as  used  in  aec.  1,  ait,  3, 
of  tbe  constitution  of  1798. 

{S.]  Tba  creditors  of  D.  G.,  dbceased,  filed  their  bill  in  the  Superior  Court  of  Han- 
cock  county,  against  R.,  as  administrator  de  bonis  mom,  cum  tcBiamento  anmexo 
of  said  deceased;  R.  had  none  of  the  assets  of  the  estate  in  his  hands,  neither  was 
there  any  allegation  of  iMn-ftasancc  or  mal-feasance ;  H.,the)removed  executor, 
and  T.  G.,  both  of  the  county  of  Stewart,  were  made  co-defendants,  and  wera 
dbarged  to  haye  colluded  together  for  the.purpose  of  defrauding  tbe  estate  while 
'  under  the  management  of  said  executor :  held,  that  the  bill  was  properly  demur- 
rable for  want  of  privi^  between  the  parties,  and  also  on  account  of  the  misjoinder 
of  the  defendants. 

In-  Equity.     Bill  and  demurrer.     From  Hancock  Superior 
Court     Before  Judge  Satre.    October  Term,  1847. 

The  bill  ill  this  case  alleged,  that  Darhi»  Gilbert,  of  the  ^^^^^ttH 
of  Hancock,  departed  this  life,  leaTing  a  will,  and  having  appaM|^^| 
Thomas  Gilbert  and  William  M.  Hardwick  his  eMCMSsff 
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Hardwick  alooe  qualified,  and  wa^.  finally  remored  from  the  troBt 
on  account  of  an  alleged  waste  iemd  raiBmanagement,  and  Henry 
Rogers  was  appointed  admimstratdr  de  bonis  non,  cum  tesiamento 
mmmexo.  That  the  creditors  of  Darius  Gilbert  filed  their  bill  in 
equity  in  the  Superior  court  of  die  county  of  Hancock  against 
said  Rogers  as  such  adminutrator  de  boms  jum,  &c.,  Hardwick,  the 
removed  executor,  and  Thomas  Gilbert,  who  was  eharged  in  the 
bill  with  having  colluded  with  Hardwick  in  the  fraudulent  waste 
and  mismanagement  of  the  estate  while  in  his  (Hardwick's) 
hands. 

The  hill  stated  that  the  creditors  did  not  know  how  ranch  of  the 
Mseta  had  gone  into  the  hands  ^f  Rogers,  but  charged  that  most 
of  them  were  in  the  hands  of  Hardwick  or  Gilbert.  It  was  not 
charged  or  alleged  directly,  that  any  of. -the  assets  had  been 
received  by  Rogers,  or  that  he  was  insolvent,  xjt  amwilling  to  dis- 
charge his  duty  in  collecting  in  the  assets  for  the-^nirpcMe  of  being 
administered,  or  that  he  was  in  any  wise  connected  with  the  alleged 
fraud  between  the  other  two  defendants. 

Rogers  was  the  only  defendant  to  the  bill  who  resided  in  the 
county  of  Hancock  ;  the  other  two,  Hardwick  and  Gilbert,  resided 
in  Stewart  county. 

The  bill  concluded  with  a  prater  tbr  an  account,  &c 

At  the  October  Term,  1847,  of  the  Court  below.  Judge  Sayre 
presiding,  Gill>ert  demurred  to  the  bill  on  the  following  grounds : 

1.  Bevamtt  the  complainants  had  an  adequate  feinedy  at  law. 

2.  BevauM  the  bill  was  multifarious ; 

3.  Bfcamse  there  was  no  equity  in  the  bill ; 

4.  Bfcatut  ihete  was  no  privity,  as  between  Gilbert  and  the 
complainants ; 

6.  Btf^mse  the  claims  of  the  complainants  are  barred  by  the 
Statute  of  limitations.  •  ^ 

The  demurrer  was  overruled,  and  thexounsel  for  Gilbert  excepted 
and  assigned  for  error  in  the  judgment  below,  the  grounds  of  the 
demurrer. 

Eli  H.  Baxtbk  «nd  Henrt  L«  B^nhxno,  for  the  plaintiff  in 
error. 

JoBjvsTON  &  Tbomas,  for  the  defendants  in  error. 
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Mr.  Baztbk  submitted  the  following  brief  of  points  and  author- 
ities, relied  on  in  behalf  of  the  plaintiff  in  erroi: : 

The  complainants  below  have  a  complete  and  adequate  remedy 
at  law.  Story  Eq.  PL  sec.  473 ;  Mitford  123 ;  Cooper  Eq.  PL 
124. 

The  bill  is  multifarious^  Story  Eq.  PL  see.  271,  noto;  ih.  see. 
275  ;  Wkaley  vs.  DatosoM,Z  Seh.  ^Lefr.  36t,  370,  371 ;  Story  Eq. 
PI.  sec.  530,  noU,  p.  305;  Pearce  vs.  Hewitt,  7  Sim.  R.47i;  Builer 
and  othersva.  Durham,  2  Kefly  R.  419 ;  Saxton  vs.  Davis,  18  Vesey 
R.  80 ;  Salvidge  TB.  Hyde,  1  Jacohs  R.  151 ;  4  Cknoen  R.  161. 

There  is  a  want  of  privity,  as  between  complainants  and  Thomat 
Gibert. 

There  cannot  be  an  executor  de  son  tort  afler  there  is  a  legal 
representative.  WiUs.  on  ExWs  139,  noU;  Hall  vs.  Elliott,  Peake 
N.  P.  a  87. 

An  executor  de  so»  /^rf  cannot  be  sued  with  the  administrator. 
Calvert  on  Parties  in  Equity,  145;    Wills,  on  ExWs.  14h 

A  creditor  cannot  pursue  assets  in  the  hands  pf.a  debtor,  or  in 
the  possession  of  any  third  party,  where  there  is  a  legal  repre- 
sentative, except  the  representative  be  insolvent,  or  rrefuses  to 
collect  the  assets,  or  ther^  is  collusion  between  the  representative 
and  the  person  holding  the  assets.  Story  Eq.  PI.  sees.  178,  614, 
227. 

There  is  no  equity  in  the  case,  ad  made  in  complain^pts'  bill. 

The  facts  constituting  the.  equity  of  the  complainants'  case  must 
be  fully  and  distinctly  set  forth,  and  not  left  to  inference,  ib.  sees. 
27,  241 ;  Butler  and  others  vs.  Durham,  2  Kelly  /2.  419. 

A  court  of  equity  will  not  assume  jurisdiction  unless  the  case  is 
clear.     1  id.  514. 

By  the  Court — Lumpsjn,  J.,  delivering  the  opinion. 

One  Darius  Gilbert  of  the  county  of  Hancock,  died,  leaving  a 
will,  and  having  appointed  Thomas  Gilbert  and  one  William  M. 
Hardwick  his  executors.  Hardwick  alone  qualified.  I{ardwick 
was -finally  removed  from  the  trust  on  account  of  alleged  waste  and 
raisrmmagement,  and  Henry  Rogers  was  appointed  administrator 
de  boms  nan,  cum  testamento  annexo.  The  creditors  of  Darius  Gil« 
bert  filed  their  bill  in  the  Superior  court  of  Hancock  qoi 
against  Rogers^  the  pretenl^  representative,  Hardwick^  ^£j^ 
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moved  executor,  and  Tbemas  Gilbert,  who  is  cbiurg€id.i|ii  the  bill 
with  having  colluded  with  Hard  wick  in  the  fraudulent  waste  and 
mismanagement  of  the  estate,  while  in  his  (Hardwick's)  hands. 
The  bill  states  that  the  creditors'  do  not  know  whether  or  not  Rog- 
ers has  any  of  the  effects  in  his  hands,  and  it  does  not  charge  that 
he  is  insolvent,  that  he  is  unwilling  to  do  his  duty  in  collecting  in 
the  assets  for  the  purpose  of  being  administered,  or* that  he  is  in 
any  wise  connected  with  the  alleged  fraud  between  the  other  two 
defendants. 

To  this  bill,  Thomas -Gilbert,  one  of  the  defendants,  demurred, 
because,  1st,  the  complainants  had  ample  remedy  at  law,  2nd,  for 
want  of  jurisdiction,  he  being  a  citizen  ef  Stewart  county  and  not 
of  Hancock  where  the  bill  was  filed,  3d,  for  multifariousness^ 
4th,  for  want  of  equity. 

The  demurrer  was  overruled,  and  upon  this  decision,  the  biU  of 
exceptions  is  founded. 

[1.]  From  the  view  which  we  have  taken  of  this  case,  it  will  not 
be  necessary  to  examine  all  of  these  grounds.  We  are  of  opinion 
however,  that  there  is  equity  in  the  bill,  and  Xhat  chancery  would 
assume  jurisdiction  over  the  subject^  mtitter,  if  the  parties  were 
properly  before  the  Court. 

Can  Gilbert  be  brought  to  Hancock  county,  and,  together  with 
Hardwick,  be  joined  with  Rogers  in  this  proceeding  I 

In  behalf  of  the  plaintiff  in  error  it  is  contended  that  he  cannot, 
and  the  stem  and  imperative  language  of  the  constitutido  of  the 
State  is  invoked,  which  requires  the  defendants  in  all  ** civil  cases" 
to  be  sued  in  the  county  where  they  reside. 

The  Ist  section,  3d  article  of  the  constitution  of  1798,  declares 
that  "  the  judicial  powers  of  this  State  shall  be  vested  in  a  Su- 
perior  Court  and  in  such  inferior  jurisdictions  as  the  legislature 
shall  from  time  to  time  ordain  and  establish.     The  Superior  court 
shall  have  exclusive  and  final  jurisdiction  in  all  criminal  cases, 
which  shall  be  tried  in  the  county  wherein  the  crime  was  committed, 
and  in  all  cases  respecting  the  titles  to  land,  whibh  shall  be  tried  in 
the  county  where  the  land  lies.     The  Inferior  courts  shall  have 
cognisance  of  all  other  civil  cases,  which  shall  be  tried  in  the 
county -wherein   the  defendant  resides,  except  in   cases  of  joint 
obligors  residing  in  different  counties,  which  may  be  commenced 
in  either  county,  Wt  tli^e  \©^\«.\a.t.Mre  may. by  law,  ta  which  two- 
thirds  of  each  brttncYi  ma.^  coxvcv«^  ^\s^  cx^Tk^>xtt«iix  '^«anadiction  to 
the  Superior  couTta."     Marh.  5j  Crawf. X^.'n,'^^ 
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The  qoestioQ  is,  is  an  equity  case,  a  civil  case  according  to  the 
true  iatent  and  meaning  of  this  clause  1  No  doubt  but  that  the 
language  is  broad  enough  tp  include  equity  as  well  as  camnum  law 
eases,  inasmuch  as  both  branches  of  jurisdiction  fall  under  the  de- 
nomination of  civil,  in  contradistinction  from  criminal  cases.  But 
was  this  the  design  of  the  framers  of  the  constitution  1  We  are 
clearly  of  the  opinion  that  it  was  not. 

The  constitution  does  not  provide  for  the  exercise  of  any  equity 
jurisdiction  whatever.  It  declaY-es,  as  will  be  perceived,  that  "  the 
Superior  courts  shall  ^ave  exclusive  and  final  jurisdiction  in  all 
criminal  cases,  which  shall  be  tried  in  the  county  wherein  the  crime 
was  committed ;"  "  and  in  all  cases  respecting  titles  to  land,  which 
shall  be  tried  in  the  county  where  the  land  lies."  These  provisions 
clearly  relate  to  the  common  law  jurisdiction  of  >tho8e  courts,  and 
it  is  thus  seen,  that  with  the  exception  of  the  power  to  correct 
errors,  to  order  new  trials,  and  their  appellate  jurisdiction,  the 
only  jurisdiction  granted  by  the  constitution  to  the  Superior  courts  ' 
was  in  criminal ^cases  add  in  cases  respecting  titles  to  land,^  It  granted 
no  general  junsidiction  in  equity  casesy  and  of  Jcourse  made  no 
provision  for  such  cases. 

The  article  proceeds  to  declare,  that  the  Inferior  courts  shall  have 
cognizance-  of  edl  other  civil  cases.  Thus,  then,  under  the  consti- 
tution of  1793,  the  Inferior  court  had  exclusive  jurisdiction  in  all 
civil  cases  excepting  those  respecting  titles  to  land ;  and  if  the 
term  "r^^t7  cases^^  as  used  in  that  instrument,  embraced  equity 
cas^,  it  follows  that  equity  jurisdiction  was  vested  in  the  Inferior, 
to  the  exclusion  of  the  Superior  courts,  an  absurdity  that  no  one 
will  impute  to  the  authors  of  the  constitution. 

If  the  constitution  had  embraced  equity  cases,  no  conceivable 
rea^on  can  be  assigned  why  a  provision  was  not  made  for  joint 
defendants  in  equity,  similar  to  that  respecting  joint  obligors,  and 
which  by  subsequent  amendments  has  been  extended  to  indorsere 
as  well  as  co-obligors  and  joint  proMissors.  TJie  constitution  de- 
clares, that  the  judicial  powers  of  this  State  shall  be  vested  in  a 
Superior  Court  andin  such  inferior  juiiddictions  as  the  legislature 
shall  from  time  to  time  ordain  and  establish^  It  gives  to  the  gen- 
eral assembly  power  "to  make  all  laws  and  ordinances  which  they 
shall  deem  necessary  and  proper  for  the  good  of  the  State,  which 
shall  not  be  i;epugnant  to  the  constitution.'^ 

The  term.  ** judicial  powers,"  embraces  all  cases,  wwixw^  lai^ 
civil,  «t  common  law  and  in  equity,  and  the  legi»\w^^««^  >»■ 
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lating  them,  were  amtiorizod  to  make  any  an  angcmefit  «f  them 
not  repugnant  to  the  conHtituUon.  In  lUe  exertrise  of  ibis  power 
they  vested  jurisdiction  in  equity  cases  in  tlie  Superior  coum, 
having  previously  given  those  couits  conoiineiit  jurifdictm  with 
the  Inferior  courts  in  aH  civil  cases. 

The  equity  jurisdiction  was  created  by  the  Act  of  1799.  It  was 
a  special  grant,  and  gave  an  exclusive  jurisdiction.  It  authorized 
the  Superior  courts  to  "  exercise  the  powers  of  a  court  of  equity," 
by  such  proceedings  as  were  "  usual  in  such  cases."  One  of  the 
distinguishing  characteristics  of  such  a  court  is,  that  it  calls  before 
it  all  persons  within  its  jurisdiction  who  have  any  interest  in  the 
matter  pending  before  it ;  without  this  its  jurisdiction  cannot  be 
exercised.  And  the  argument,  that  a  party  residing  out  of  the 
county  in  which  a  bilUts  filed  cannot  be  made  a  defendant  in  that 
suit,  seeks  to  destrqy  the  equity  jurisdiction  of  the  Superior  courts, 
by  subjecting  it  to  a  provision  of  the  constitution  which  is  solely 
'  applicable  to  those  cases  for  the  trial  of  which  that  instrument  had 
provided,  and  in  which  it  had,  by  an  additional  provision,  obvi- 
ated the  difficulty  which  that  provision  would  have  created  in  cases 
where  defendants  resided  in  different  counties. 

When  it  is  considered  that  the  grant  of  equity  power  or  juris- 
diction, was  made  by  the  Act  of  1799,  and  that  for  half  a  century 
it  has  been  exercised  in  the  manner  now  objected  to ;  that  such 
exercise  has  been  regulated  by  rules  of  court  made  by  individual 
judges,  and  by  the  collective  body  of  judges  assembled  in  conven- 
tion, the  question  under  consideration  would  seem  to  be  no  longer 
open. 

The  case  of  Grimhall  ^  Rosi,  T.  U.  P.  CharlUm  R.  175,  has  been 
cited  in  opposition  to  the  foregoing  construction.  It  was  there 
decided,  and  we  believe  rightly,  that  an  equity  casewBS  BLcirilaue 
within  the  provisions  of  the  alleviating  law  of  1807  ;  and  it  shows 
that  words  and  phrases  are  to  be  interpreted  according  to  their 
collocation,  and  not  their  abstract  signification. 

The  Act  of  1807  forbade  the  courts  "to  issue  any  civil  process 
or  to  try  any  civil  casex  which  had  before  been  sued  out,  except  for 
the  trial  of  the  rights  of  property,  and  in  cases  of  attachment," 
&c.  Here  the  intention  of  the  legislature  was  sweeping,  embra- 
cing all  civil  cases  except  those  specified.  The  Superior  courts 
were  then  exercising  an  equity  jurisdiction  under  the  Act  of  1799. 
The  process  issued  in  them  was  no  doubt  ciinl,  as  contradistin- 
ed  from  criminal  process,  and  equity  cases  were  consequently 


MTT.LBDGEVfLLE,  NOVEMBER  TERM,  1847.    581 

Cijllj«rt  p««  ThomtiB  «t  aJ. 

within  thm  fnxfb&atm  of  the  act.  This  was  rendered  yet  more 
certain  by  i3Mi  bfajectlfod  intent  of  the  act,  which  was  "  to  alleviate 
the  condition  of  debtors/'  to  relieve  them  from  being  sued ;  and 
no  possible  reason  could  be  assigned  consistoat  with  that  inten- 
tion, for  distinguishing  between  suits  at  law  and  suits  in  equity. 
The  constitutional  question,  therefore,  remains  untouched  by  this 
adjudication. 

The  Judiciary  Act  of  1799  dedai'es  that  "  ail  suits  of  a  civil 
nature,  cognizable  in  the  Superior  and  Infeiior  courts  respectively, 
shall  be  by  petition  to  the  court,"  &c.  Now,  while  it  is  admitted 
that  the  expressions  here  used  are  broad  enough  to  include  equity 
cases,  yet  they  apply  only  to  common  law  cases,  for  the  very  same 
act  provides  that  equity  cases  shall  be  by  bill,  &:c. 

We  deem  it  unnecessaiy  to  press  this  point  further ;  and  if  any 
apology  were  necessary  for  this  extended  discussion,  it  would  be 
found  in  the  intrinsic  merit  of  the  question  now  for  the  first  time  to 
be  solemnly  settled  by  this  Court.  And  I  cannot  omit,  in  justice 
to  myself,  to  acknowledge  my  obligations  for  the  clear  conclusions 
to  which  I  have  come  upon  this  constitutional  point,  to  the  unpub- 
lished argument  of  one  who  is  justly  esteemed  by  all,  as  the  head 
and  ornament  of  the  legal  profession  in  his  State,  and  who,  if  he 
has  failed  hitherto  to  attain  the  highest  reward  of  his  calling  in  the 
gift  of  the  country,  it  is  conceded  by  all  that  it  was  not  because  he 
was  undeserving  of  it.* 

We  propose  now  to  consider  this  demurrer  aside  from  the  [2.] 
constitution.  As  a  general  rule,  creditors  cannot  sue  the  debtors 
of  an  estate,  nor  can  the  debtor  be  made  a  co-defendant  to  a  bill 
at  the  instance  of  a  creditor,  against  the  executor,  unless  there  be 
collusion,  insolvency,  unwillingness  to  proceed  to  collect  the  assets, 
or  some  other  special  facts,  to  warrant  it.  1  Vesey  R,105;  2  Atk, 
R,  213  ;  6  Vesey  R.  749  et  seq.  ;  9  id,  86,  87  ;  1  M\jh  ^  Keene  R. 
240 ;  Story  Eq.  PL  ch.  4,  sec.  178,  and  notes;  Cooper  Eq.  PL  175; 
Mit.  Eq.  PL  by  Jeremy,  158;  1  Johns.  Ch.  R.  395;  1-8  Vesey  R. 
72;  1  Ves.i^Bea.  248;   1  Rose  70;  11  Vesey  R.  29. 

Does  this  bill  set  forth  any  circumstance  to  justify  a  departure 
from  the  general  principle  so  well  established  by  such  a  multi- 
plicity of  decisions  1  It  is  not  pretended  that  Henry  Rogers,  the 
present  representative,  is  insolvent,  that  he  has  omitted  any  dut^ 
which  it  was  incumbent  upon  him  to  pettorm,  ox  \^^\i^\!i»&  ^^\sl- 

'  Han.  J.  M.  Berrien. 
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bincJ  with  the  co-defendants,  or  either  of  them,  or  any  biidy  elsCt 
or  been  guilty  of  any  improper  act  whatever  in  connexion  with 
the  estate.  Why,  then,  should  the  creditors  interpose  between 
him  and  his  duties  and  privileges  as  administrator.  They  assign 
no  reason — none  occui-s  to  this  Court. 

His  honour^  Judge  Suyre,  held,  and  we  think  very  properly,  that 
it  was  the  duty  of  Rogers  to  collect  whatever  assets  leniained  in 
the  hands  of  Hardwick  unadministered,  and  to  call  not  only  him 
to  account,  but  all  other  persons  who  may  have  assets  of  the 
deceased  iu  their  possession,  not  derived  honafidc  from  the  exec- 
utor. And  by  the  Act  of  1845,  Pamjthlet  p.  15,  definins;  the  rights 
and  powers  of  administrators  de  honU  non,  the  legislature  liavemaile 
it  the  duty  of  executors  who  may  have  been  heretofore  removed, 
and  who  were  chargeable  to  the  estate  which  they  represented, 
lo  account  Juf I y  with  the  administrator  de  fjonit  non,  who  may  be 
appointed  to  Rnish  the  administration  of  the  estate  ;  and  of  course 
this  act  confers  upon  the  present  representative  the  right  to  compel 
such  account.  Nor  is  there  any  thingi  in  the  opinion  of  this  Court, 
in  Thomas  rs.  Hardwick  which  conflicts  with  this  view.  We 
maintained  there,  that  the  creditor  could  not  be  divested,  by  the 
statute,  of  the  rights  which  he  had  acquired  under  his  judiiment, 
*•  esprciallif  a*  tJie  plra  did  not  arer^  at  it  should  hare  done,  that  the 
defendant  hadfiUly  administered  all  of  the  assets  ichirh  came  to  hit 
hands,  e.rcept  what  he  had  delivered oier  to  tJie  succeeding  ailministro' 
tor:*     1  Kelly  R.  83. 

So  far  from  deciding  that  this  act  was  unconstitutional  or  inop- 
erative, as  has  been  assumed  in  the  present  argument,  it  will  be 
seen  that  there  is  a  strong  intimation  to  tlic  contmry. 

It  is  insisted  on  the  part  of  the  defendant  iu  error,  that  wherever 
there  is  a  partial  or  limited  administration  which  has  tcrminatoil, 
and  there  is  an  existing  representation,  it  is. not  only  the  priv- 
ilep^c  but  the  indispensable  duty  of  the  creditor  to  bring  all 
of  the  i-epresentatives  before  tlie  court,  in  order  that  tliere  mavl* 
a  full  and  complete  distribution  of  the  estate.  AVe  hold  this  to  be 
a  sound  jjosilion,  and  one  fully  sustained  by  the  case  cited  from  14 
Con.  Ch,  R,  94,  and  Calrert  on  Parties, 

But  in  the  case  at  bar,  it  is  evident  that  the  objectof  this  bill  is 

not  of  this  cbaraclcr.    So  far  from  complaining  that  the  present 

represent  alive  w\l\i\:\o\da  \\\c  ^fe^^x^/w  v^  w^v  ^W^^^^ccl  that  he  has 

any.     Indeed,  to  Wvrow  \V\e  ^^v^to^tv^v^  ^^>\\^  ^^  ^^xwMiftV^,^ 

only  office  of  Mv.Ko^eTO  i^eem^xoX^  ^*  v^\\^\.  >a.v '^^  ix»Sk^  ^»^ 
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I    !■!     -       I  -  - 

Gilbert  va.  Thobms  ct  •!.. 

tben  disappear  behind  the  scenery."  Could  he  not  demur  to  the 
bill  for  want  of  equity  as  against  him  f  and  if  so,  is  it  not  apparent 
Ch»t  he  is  improperly  joined  with  the  other  defendants  f 

While  we  are  satisfied  that  the  constitution  does  not  apply  to 
equity  causes,  yet  we  cannot  shut  our  eyes  to  the  fact  which  stands 
out  so  prominently  on  the  face  of  it,  to  wit,  that  the  citizen  shall 
not  be  drawn  to  a  distance  from  the  county  of  his  residence  to 
litigate  among  strangere,  whero  it  may  be  very  incoBvenienty  if 
not  impossible,  to  give  security  on  the  appeal,  and  to  comply  with 
other  burdens  imposed  by  tho  law  to  enable  him  to  contest  his 
rights,  unless  it  is  indispensably  necessary  to  enable  the  court  to 
do  complete  justice. 

Here,  so  far  from  any  such  necessity  existing,  the  very  contrary 
appears  to  us  to  bo  true.  We  l)elieve  that  we  shall  do  violence 
to  the  rights  of  Rogers,  who  is  not  in  default,  and  between  whom 
and  his  co-defendants  there  is  no  privily,  should  we  retain  juris- 
diction over  Thomas  Gilbert  in  Hancock  county,  in  the  proceeding 
which  has  been  instituted ;  and  for  this  reason,  the  judgment  below 
must  lie  reversed. 

My  brother  Bcnning  seems  to  thinir,  that  there  is  some  antago- 
nism between  t}ie  cases  of  Thomas  vs.  Ilardwick^  1  Kelli^  IL  78 ; 
Cra/tan  vs.  Beal,  ib.  322,  and  Broach  vs.  Walker,  2  id.  428.  After 
the  most  careful  scrutiny  and  close  comparison,  we  confess  tliat 
our  intellectual  optics  are  too  dim  to  discover  the  conflict. 

In  the  ^rst,  the  Court  decided  that  by  the  common  Jaw,  "  an  ad- 
ministrator de  honis  nan  could  not  call  the  representative  of  the 
deceased  executor  or  administrator  to  account  for  any  property 
which  their  testator  or  intestate  may  have  converted  or  wasted ;" 
and  that  "the  act  of  1845  to  define  the  rights  and  powers  of  ad- 
ministrators de  bonis  fiofi,  does  not  extend  to  salts  brought  and 
prosecuted  to  judgment  before  its  passage.'*  .    . 

In  the  second,  "  the  testator  lefl  a  will,  naming  several  executors, 
to  whom  he  bequeathed  in  trust  for  certain  grand-children,  a  por- 
tion of  his  estate ;  one  of  the  executors  only  qualified,  and  re- 
ceiving the  trust  property,  afterwards  died  intestate  before  the 
trust  thus  devolved  on  him  was  entirely  executed.  After  his 
death,  another  of  the  executors  named  in  the  will,  came  forward 
and  qualified  within  the  twelve  months  provided  by  the  statute." 
The  Court  held,  that  "  the  last  qualified  execuXox  nw^a  «xv\\\\&^  \x3» 
the  poMeasion  of  the  unadministtred  portion  oC  xV\e  tcvA^  e«X»X^^^\^^ 
not  the  Bdmiaiatrator  of  the  deceaaed  execulor.  ^ 
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And  in  the  last  case,  the  court  maintained  that  *'  it  is  a  good 
plea  fcr  a  defendant  who  is  sued  as  executor,  "  that  since  the  last 
continuance  of  the  cause,  his  letters  testamentary  have  heen  re- 
voked*' (under  the  statute  on  account  of  the  birth  of  a  posthamous 
child,)  "and  administration  committed  by  the  Ordinary  to  an- 
other, to  wham  he  has  delivered  orer  aUtke  good$  im  hh  kamJ*.'' 

The  cases  speak  for  themselves,  and  need  no  commeiit  to  har- 
monize them. 

Judgment  reverse^ 


No.  75. — PsALMONDS,  plaintiff  in  error,  r#.  Barkbdale,  defendant 

in  error. 

.  Jfolioo  to  dismiss  writ  of  error. 

.  Mr.XDotfe,  for  the  defendant  in  error,  moved  to  dismiss  die  writ 
i^^rror  in  this  case,  on  the  ground  that  the  security  on  the  appeal 
of  Barksdale,  was  not  made  a  party  ;  and  cited  2  Kelly  R,  349, 2S7, 
409,  440. 

Mr.  Reese,  for  the  plaintiff  in  error. 

PER   CURIAM. 

"  It  is  ordered  by  the  Court,  that  the  above  cause  be  dismisseii. 
upon  the  ground  o£noM  joinder  in  the  writ  of  error  of  the  security 
on  appeal." 
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A. 

ABATEMENT. 

1.  In  a  claim  case  pending  in  the  name  of  R.  &  G.  B.,  far 
the  use  of  D.  as  the  adipinistrator  of  T.,  B.  dies  :  hdd 
that  the  suit  ahated  until  the  legal  representative  of  T. 
ahould  be  made  a  party.   Barker  vs.  Bethum  and  another^      160 

ACTIONS. 

1.  No  action  will  be  maintained  to  enforce  an  immoral  ac 

illegal  contract.   Howdl^adm^r.rs.  Fountain  inutothen,      183 

ACQIHTTAL. 

1.  Before  a  jury  is  impaneled  in  a  criminal  case,  a  noOe 
prosequi  may  be  entered  at  the  pleasure  of  the  prose* 
cuting  officer ;  but  when  once  the  accused  is  put  on  his 
trial,  and  a  jury  sworn  for  that  purpose,  it  is  the  right* 
of  the  defendant  to  have  them  pass  upon  his  case  ;  and 
if,  after  thus  submitted,  a  nolle  prosequi  shall  be  entered 
on  the  bill  of  indictment  without  the  consent  of  the 
prisoner,  it  amounts  to  an  acquittal.  Reynolds  vs.  The 
StaU,        -        -  -  -  -  -  '56 

ADMINISTRATORS. 

1,   When  they  may  maintain  ejectment.     See  title  "  Ejects 

Tnent"     Carrulhers  yb.  BaHey^   -  -  -  -      110 

ADMISSIONS. 

1.  See  titles  "  Evidence,"  and  "  Res  Gesta:'  Carter  if  Wtfe 

y%.Buchannoni  -  -  -  -  ^N^  *^ 

TOL.  ui.  75 
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ADVERSE  POSSESSION. 

1.  What  is  **  adverse  possession."  See  title  "  StatuU  of 
Limitations"   Paschal,  adrrCr,  vs.  Davis,  -  -      262 

AFFIDAVIT. 

1.  What  affidavit  of  the  party  appealing  is  not  sufficient 
compliance  with  the  Act  of  1842.  See  title  "  Appeals'* 
Gibbons  Ys.  McComb,  -  -  -  -      253 

AGENTS. 

!•  In  actions  against  agents,  for  money  voluntarily  paid  by 
mistake  in  fact,  the  true  distinction  is,  where  the  agent 
has  paid  the  money  over  to  his  principal  in  good  faith, 
he  is  not  personally  liable ;  but  when  he  has  not  paid 
the  money  over,  or  before  sucK.payment  he  has  notice 
of  the  miBtakls,  and  is  required  not  to  pay  it,  then  he  is 
personally  responsible,  although  payment  to  his  princi- 
pal may  have  been  made.     Law  vs.  Nunn,        -  -       93 

2.  In  a  suit  upon  an  instrument  in  which  the  defendants 
promised,  "  We,  the  Trustees  of  Oakchumpna  Academy, 
promise  to  pay,"  &c.,  they  might  prove  that  the  plain- 
tiff contracted  with  them  as  agents,  and  that  the  credit 
was  given  to  their  principal ;  and  also,  that  the  plaintiff 
might  show  by  parol,  that  ho  contracted  with  them  per- 
sonally, and  that  he  gave  credit  to  them  individually. 

Cleaveland  yB,  Stetcart  SfotJicrs,  .  -  -       297 

AMENDMENTS. 

1.  Omission  of  bill  of  parti culai*s,  amendable  after  verdict. 

See  title  "  Declaration.'*  Dill  Sfotliers  vs.  Jones,  -  -        81 

2.  A  capias  ad  satisfaciendum  may  be  amended  so  as  to 
confonn  to  the  judgment  or  decree  of  the  court,  where 
there  is  a  variance  in  the  amount,  and  also  as  to  the  time 
of  its  return  ;  as  when,  by  mistake,  it  is  made  return- 
able on  the  third  Monday  in  December,  1838,  wiiea  it 
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should  hiTe  been  made  rcCBrsuie  en  lb  memai  Mtm 

day  in  December,  IS^.     Ftum^m  ^<l  SmicL  aohV.  127 


The  Supreme  Court  w^II  not  2iteT>»T* 

tion  of  the  Superior  CoarSv  i^  ibe  aZ»^vTsr  cr  lOm^ 

lowing  amendments  of  prcKeaf.  except  is.  f.ixnac  caaca 

of  the  abuse  of  such  discretioci.    1a.    -  -  -      117 


4.  In  an  action  of  debt,  on  a  foreign  jodgmenC.  w5^  a  i 
count,  the  writ  is  not  amendable  bj  inserting  a  cosat  oa 
the  original  cause  of  indebcednesB  oo  wbkii  tbe  jad^- 
ment  is  founded.    Latime  tb.  ClemaUi^  oimCr,  -  -      427 

APPEALS. 

1.  An  affidavit  of  the  party  appealing,  **  that  be  is  noibla 
to  give  security,"  without  alleging  that  his  inability  is 
"  owing  to  his  poverty,**  is  not  a  sufficient  compliaiice 
with  the  Act  of  1842.     GiUoturu.  McComl,  x.  -      2^3 

ARREST. 

• 
1.  A  Lieutenant  of  a  company  raised  under  the  Act  of 
Congress  of  11th  February,  1847,  is  not  exempt  Iron 
arrest  on  civil  process,  under  tbe  Act  of  1S18,  wbich 
exempts  the  militia  of  this  State  from  arrest  while  m 
actual  service.  McCarthy,  SKff.  if  WkiU  ys.  Lwfiktr 
hfFaruh, 403 

ARREST  OF  JLT)GMENT. 

1.  When  the  verdict  of  tbe  jury  is  regularly  returned  on 
the  indictment,  but  by  the  neglect  tJt  the  clerk  k  i^A 
entered  on  the  minutes  of  tlie  c<;urt  att}»«  Usnu  at  wkM'^b 
it  was  rendered,  this  affords  no  ground  fir/r  urnMiu^  iImi 
judgment;  the  court  may,  at  the  next  nurj'MtiA\un 
term  order  the  verdict  of  tlie  jury  to  \m  m^Uitmi  nmM 

pro  tunc,    HaU  vs.  T/te  State,   -  .  .  .        «3 

2.  Omission  of  biU  of  particulan  wA  %tHA  in  iUT«st  #/ 
judgment.  See  title  "  Deelarati(mJ'  Vill  ami  tdhm^  ^«. 
Jbneft*   -  -  •  •  •  • 
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X  If  judgment  is  entered  against  joint  defendants,  wiien 
one  of  them  is  dead  at  the  time,  the  judgment  shall  be 
revefsed  for  error  as  to  all  of  them.     TedlU  ts.  Dill,     -      105 

ASSIGNMENT  OF  EXECUTION. 

!•  The  transfer  of  a  Jleri  Jacias  may  be  proved  by  an  exem- 
plification of  the  record  of  the  case,  where  the  assignment 
is  set  forth  as  part  of  the  record.    NapUr  ts.  Neal,     -      300 

.  ATTACHMENT. 

1.  An  affidavit  taken  for  the  issuing  of  an  attachment^ 
signed  by  Daniel  Herman  and  attested  by  a  judicial 
officer,  which  in  its  body  describes  the  person  sworn  as 
Dakid  Harman^  is  a  sufficient  oath  under  our  attach- 
ment laws.    Eahn  vs.  Herman^  -  -  -      269 

2.  An  attachment  bond  which  contains  the  conditions  pre- 
scribed by  law,  and  the  further  condition,  that  the 
plaintiff  jr^a//  prosecute  hU  suit  with  effect  at  tike  term  to 
which  it  is  returnable t  is  substautially  in  conformity  with 
the  statute,  and  sufficient  to  prevent  the  dismission  of 

the  attachment.     lb.     -  -  -  -  -      271 

3.  The  lien  of  attachments  is  created  by  the  lery,  and  not 
the  judgment  on  attachment ;  and  in  all  cases  of  con- 
flicts between  attachments,  the  one  first  served  shall  be 

first  satisfied.    McDougald  vs.  Barnard^  -  -      172 

4.  In  a  contest  between  attachments  and  ordinary  suits,  it 

IB  the  judgment  and  not  the  levy  which  fixes  the  lien.  lb.      173 

6,  A  judgment  in  attachment  may  be  set  aside  in  a  court 
of  law,  upon  an  issue  suggesting  fraud  or  want  of  con- 
sideration, tendered  by  a  judgment  creditor  of  the 
defendant  in  attachment.    Smith  vs.  Gettinger  8f  another,      141 

AUTERFOITS  ACQUIT. 

1.  When  the  pnaouw  \a^ut\i^oTL\w^\x«^^^'^Krj>sBsj«tt. 
eled  and  awotn  tot  ^e  y'h^^^  ^"^  \rjai^\assi^  %iA 
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then  a  notte  proitqui  is  entered  without  his  coDsent,  the 
plea  of  AtUerfoiti  Acquit  will  bar  any  subsequent  indict- 
ment for  the  same  offence.     Reynolds  vs.  The  State,      -         56 

BACK  WATER. 

1.  Under  what  circumstances  an  action  cannot  be  main- 
tained for  overflowing  plaintifi''8  land.  See  title  "  Parol 
LicenseJ*     STiefidd  and  others  vs.  Qdlier,  -  -        82 

BAIL. 

L  A  principal  having  given  security  on  a  bail  process, 
may  avail  himself  of  a  want  of  conformity  between  the 
amount  indorsed  on  the  writ,  and  the  amount  sworn  to, 
by  motion  to  discharge  the  bail.     Jennings  vs.  Sledge,  -       130 

2.  An  indorsement  on  the  writ  in  a  bail  suit,  of  an  amount 
larger  than  the  sum  sworn  to,  is  contrary  to  the  statute, 
and  the  bail  process  in  such  a  case  is  void  and  the  bail 
discharged.     75.  -  -  -  -  -       130 

3.  In  aflidavit  to  held  to  bail,  tbe  afRant  swearing  that  a 
specific  sum  is  due,  besides  interest,  and  setting  forth  tlie 
date  of  the  note  and  the  time  of  its  maturity ;  the  amount 
sworn  to  is  the  specific  sum  and  no  more.     lb.  -       131 

BASTARDY. 

L  What  necessary  to  charge  in  an  indictment  for  this 

offence.     See  title  " Indictments"   Locke  vs.  The  StaU,      539 

2.  What  constitutes  the  offence  of  bastardy.    iS.  •      539 

BILL  OF  DISCOVERY. 

1.  Must  aver  complainant's  inability  to  proye  the  facts  upon 
which  he  relies  at  law,  without  resort  to  the  conscience 
of  the  defendant,  or  show  some  other  ground  of  equita- 
ble interference  with  the  common  law  jurisdiction. 
Merchants'  Banky%.  Dads,        ...  -  -      va^ 
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BILL  OF  EXCEPTIONS. 

1.  General  rules  concerning.  -  -  -  -      213 

2.  Where  the  hill  of  exceptions  does  not  embrace  the  jna- 
terial  facts  upon  which  the  judgment  of  the  Court  below 
was  rendered,  and  which  are  indispensably  necessary 
to  enable  this  Court  to  review  the  judgment  of  the 
Court  below,  the  writ  of  error  will  be  dismissed.    Cowles 

4-  Ward  vs.  Clark,         -  -  -  -  -      382 

BILLS  OF  EXCHANGE. 

1.  The  act  of  1823  giving  five  per  cent,  damages  upon  cer- 
tain protested  bills  of  exchange,  applies  to  indorsed 
notes.    See  title  "  Damages.**   Howard  vs.  Central  Bank,      378 

BILL  OF  PARTICULARS. 

1.  When  necessary  in  common  counts.  Qmission  of  it 
when  cured.  See  title  "  Declaration,**  Dill  and  others 
vs.  Jones,  -  -         -  -  -  -        81 

BONDS. 

1.  Attachment  bond  containing  the  conditions  prescribed 
by  law,  and  the  further  condition  that  the  plaintiff  shall 
prosecute  his  suit  with  effect  at  the  term  to  which  it  is  re- 
tumahle,  is  a  valid  bond.    See  title  "Attachments.**    Kahn 

vs.  Herman,       r  -  -  -  -  -      271 

2.  Upon  a  common  law  bond  there  can  be  but  one  recov- 
ery, and  a  former  recovery  upon  the  same  bond  may  be 
plead  in  bar  of  a  subsequent  suit.     Stephens  and  others 

vs.  Crawford,  Gov*r,      -  -  -  -  .      512 

3.  Official  bonds,  when  not  conformable  to  the  statute 
which  requires  them,  although  they  may  be  good  at 
common  law,  can  only  be  enforced  according  to  the 
rules  o£  tbe  commou  law.  ii.        -  -  -      512 
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CAPIAS  AD  SATISFACIENDUM. 

1.  Ca,  so.  may  issue  to  enforce  a  decree  in  equity  for  a 
specific  Bum  of  money,  under  the  13th  rule  of  equity 
practice.    See  title  "Z>aTee."    Saunders  yb.  Smith,  Adtnr.       127 

2.  May  be  amended  so  as  to  conform  to  the  judgment  or 
decree,  where  there  is  a  variance  in  the  amount,  and 
also  as  to  the  time  of  its  return.  See  title  ** Amend- 
ment:'    lb.        '  -  -  -  .  -127 

CASES  REVIEWED. 

1.  The  case  of  Stephens  vs.  George  W.  Crawford,  Gov'r.  for 
the  use  of  Ward,  reviewed.  Stephens  and  others  vs.  Crauh 
ford,  GooW.        -----.      506 

CHALLENGE  OF  JURORS. 

1.  It  is  a  good  cause  of  challenge  to  a  juror  by  the  State, 
in  a  capital  case,  if  on  being  sworn  upon  his  voire  dire, 
he  declares  that  he  has  conscientious  scruples  against 
the  infliction  of  capital  punishment.  Williams  vs.  The 
State, 457 

8.   The  proper  time  for  challenging,  is  between  the  appear- 
.    ance  and  swearing  of  the  jurors.     lb,  -  -      458 

3.  It  is  irregular  and  improper  to  ask  any  other  questions 
of  a  juror  than  those  authorized  by  the  statute,  with  a 
view  of  asceitaining  whether  he  is  objectionable  for 

favour,   lb.        '  '  -  -  -  -       459 

4.  A  bias  or  prejudice  dgainst  critne,  is  not  such  as  will 
constitute  a  good  challenge  for  cause.     lb.       -  -      459 

CHANCELLOR. 

1.  In  Georgia,  the  powers  of  the  Chancellor  are  vested  in 

the  judge  and  jury.     Hargraves  and  another  vs.  Lewis      168 
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CHARTERS. 

1.  The  cbarter  of  the  IrwintoB  Bridge  Company,  is  not  a 
violation  of  the  10th  section  of  the  1st  article  of  the 
constitution  of  the  United  States,  which  prohibits  the 
States  from  passing  any  law  impairing  the  obligation 
of  contracts.    Young  vs.  McKmzie,  Harrisom  and  oiken  38 1»40 

COLLATERAL  SECURITIES. 

1.  A  note  transferred  before  due,  and  without  notice,  as 
collateral  security  fir  an  existing  d-ebt,  is  not  liable,  in  the 
hands  of  the  transferree,  to  any  of  the  equities  between 
the  maker  and  payee.     Gibson  et  al.  vs.  Conner^  -        48 

COMMON  LAW  BONDS. 

1.   See  title  "BandsJ*  Stephens  and  othcrsYB.CraMfffard,  GovW.      512 

CONSTITUTIONAL  LAWS. 

1.  The  act  of  1837  incorporating  the  Irwinlon  Bridge  Com- 
pany, for  the  purpose  of  erecting  a  bridge  across  the 
Chattahoochee  river,  is  constitutional.  Young  vs.  Me- 
Kenzie,  Harrison  and  others,       -  -  -  3S  to  iO 

CONSTITUTION  OF  THE  U.  S.  5th  ARTICLE, 
AMENDMENTS  OF.* 

• 

1.  The  5tli  article  of  the  amendments  of  the  constitution  of 
the  United  States,  which  declares  that  **  private  property 
shall  not  be  taken  for  public,  use  without  just  compen- 
sation," does  not  create  any  new  principle  of  restriction, 
on  either  the  National  or  State  governments,  which  did 
not  exist  before,  but  was  declaratory  of  a  great  common 
law  principle  applicable  to  all  republican  governments, 
which  existed  anterior  to  the  adoption  of  the  constitu- 
tion of  the  United  States.  Young  vs.  McKenzie,  Har- 
rison and  others.  -  -  -  -  -        41 
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CONSTRUCTION. 

1.  How  statutes  should  be  construocl.     See  title  "  SuUuUt." 

Ezekid  vs.  Dixm,        ....  162-157 

CONTINUANCES. 

1.  A  causid  not  reached  by  the  court  at  the  time,  stands 
over  as  a  case  continued.  SmUh,  Admr,  and  another  vs. 
Thampion,         ......        26 

2.  The  improper  granting  or  refusal  of  a  continuance,  is 
ground  for  a  writ  of  error.  McDavgald  vs.  Tke  Cen- 
tral Bank,         - 188 

3.  Upon  a  motion  for  a  continuance  on  account  of  the  ab- 
sence of  a  material  witness,  the  court  mdy  compare  the    . 
facts  expected  to  be  proved,  with  the  plea,  and  decide 
whether  or  not  the  testimony  is  material.    lb,    -  -       189 

4.  The  miscan-iage  of  the  mail  in  the  transmission  of  pi^ 
pers  to  the  clerk,  is  no  ground  for  continuing  a  case, 
unless  shown  to  be  from  Providential  cause.     Skackd- 

ford  vs.  Hay«,    -  -  -  -  -  -  .  416 

CONTRACTS. 

1.  In  a  contract  to  pay  money,  in  which  it  is  expressly  stip- 
ulated that  the  instalments  shall  be  paid  at  specified  times, 
and  that  if  any  one  instalment  is  not  promptly  met,  the 
whole  sum  shall  be  due  and  payable,  ^*m«  is  of  the  essence 
of  the  contract,  and,  if  the  party  agreeing  to  pay,  fails 
to  do  so,  he  is  not  entitled  to  relief  in  equity.     Sneed 

and  another  vs.  Wiggins  and  another,    -  -  -98 

2.  A  contract  made  by  a  plaintiff  in  execution,  with  the 
defendant,  who  is  insolvent,  to  release  him  from  a  part  of 
the  judgment,  in  consideration  that  he  will  appropriate 
the  yearly  proceeds  of  his  personal  labour  in  payment 
of  the  balance,  is  a  valid  contract.  McrcJiants*  Bank  vs. 
Dams,  -..-.-•      VS5i 

'  VOL,  UL  76 
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3.  A  promise  made  by  a  plaintifT  in  execution  to  a  third 
person,  that  he  would  not  levy  hb  execution  upon  prop- 
erty bought  by  that  third  "person  from  the  defendant  in 
execution,  and  upon  which  its  lien  attaches,  is  void  for 
want  of  consideration.     Ih,       -  -  -  -       115 

4.  Courts  of  justice  will  not  lend  their  aid  to  enforce  an 
immoral  or  illegal  contract;  if  it  be  executed,  they  wiD 
not  disturb  it,  but  leave  the  parties  where  they  find 
them.     Hotoell,  adrn'r.  vs.  Fountain  and  others,  •      178 

5.  No  action  can  be  maintained  upon  a  contract  growing 
out  ofsn  immoral  or  illegal  transaction,  when  the  trans- 
action was  not  subsequent  or  collateral,  but  directly 
connected  with  the  unlawful  act     lb.  '  -  -       183 

6.  The  Charter  of  the  Insurance  Bank  of  Columbus  pre- 
scribes the  mode  in  which  contracts  shall  be  executed  to 
be  binding  on  the  company,  namely,  that  they  shall  be 
signed  by  the  president  and  countersigned  by  the  cashier. 
In  a  suit  at  the  instance  of  the  holder  of  a  bill  against 
the  indorser,  on  a  bill  drawn  by  himself  as  president 
of  the  said  corporation,  and  in  his  own  favour,  he  cannot 
object  to  the  regularity  of  the  contract,  nor  is  he  pro- 
tected on  his  indorsement  by  its  want  of  conformity  to 

the  statute.     McDougald  vs.  Tke  Central  Bank,  -      191 

CONTRIBUTION. 

1.   There  is  po  contribution  between  purchasers  with  war*  . 
ranty  upon  good  consideration,  in  succession  at  different 
times,  of  different  parts  of  the  estate  of  a  mortgagor. 
Cumming  vs.  Gumming  and  others.        -  -  -      4S1 

CONVEYANCE. 

1.  When  a  conveyance  by  an  insolvent  debtor  is  null  and 
void,  by  the  Act  of  1818.  See  title  "  Insolvent  Debtor." 
Ezekiel  vs.  Dixon,  -  -  -  -  -       157 

CORPORATIONS. 

1.   An  incoTpoialeOi  kc^^i^txrj  \a  ^  -^fvs^xa  ^w^^x^von,  not- 
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withstanding  it  may  deriye  its  support  in  part  from  the 
government.     Cleavdand  vs.  Stewart  and  others,  -      291 

2.  A  corporation  aggregate  may  file  an  answer  to  a  bill  in 
equity,  nnder  its  corporate  seal.  Such  answer,  how- 
ever, not  verified  by  the  oath  of  some  of  the  corporators 
or  agents  acquainted  with  the  facts,  is  not  sufficient  to 
authorize  a  dissolution  of  the  injunction.  IlemphiU 
end  others  vs.  RuckersviUe  Bank,  ...       444 

COSTS. 

L  In  equity,  cpsts  do  not  always  follow  the  event  of  the 

cause.    See  title  " Equity'*   Pearce 4r  Co.  vs.  Chasiain,      230 

2.  They  rest  upon  the  sound  discretion  of  the  court,  to  be 
oxercised  upon  full  view  of  all  the  ^lerits  and  circum- 
stances of  the  case.     lb.  -  -  -  -      230 

COURTS  OP  EQUITY, 

L  Courts  of  chancery  are  clothed  with  greater  amplitude 
of  discretionary  powers,  than  courts  of  law.  Johnson 
and  others  YS.H0U  and  another,  -  -  -       120 

COURTS. 

L  Courts  will  not  lend  their  aid  to  enforce  an  immoral  or 

illegal  contract    HinoeU,  Admr.  vd.  Fountain  and  others,      178 

CREDITORS. 

1.  What  is  the  proper  remedy  of  creditors  against  the  trust 
estate  of  their  debtors,  when  the  legal  title  is  in  the  trus- 
tees.   See  title  **  Trusu:'     Blake  vs.  Lutein,     -  -       366 

2.  Creditors  claiming  to  be  subrogated  to  the  husband's 
rights,  as  against  the  property  of  the  wife,  have  no  other 
rights  than  the  husband,  who  is  their  debtor,  against  such 
property.    Sayre  vs.  Fhumoy  and  others,         -  -      551 
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CREDITOR'S  BILL. 

1.  Genoral  rulo  as  to  creditor's  bill  stated.     Thmmumd  and 

others  vs.  Reese,  -  -  .  -  .      452 

1.  Creditor  may  file  bill  to  set  aside  frauduloDt  convey- 

auce.    lb.         '  .  .  -  -  .      452 

CRIMES. 

1.  The  repeal  of  the  48th  section  of  the  I4th  divisfoD  of  the 
penal  code  of  1833,  by  the  act  of  1843,  and  the  change 
therein  made  as  to  the  mode  of  selecting  jurors  in 
criminal  cases,  does  not  prevent  die  trial  of  an  offence 
committed  against  the  old  law,  inasmuch  as  the  34th  sec- 
tion of  the  14th  division  of  the  code  of  1833,  provides  that 
**  All  crimes  and  offences  committed,  shall  be  prosecuted 
and  punished  under  the  laws  in  force  at  the  time  of  the 
commission  of  such  crime  or  offence,  notwithstanding 
the  repeal  of  such  laws  before  such  trial  takes  place." 
Eeymids  vs.  The  Suue,  -  -  -  -        55 

2.  What  degree  of  insanity  excuses  from  the  commission 
of  crimes,  and  what  not.  See  title  "  Insanity,**  Rob- 
erts vs.  The  State,         -  -  -  -  -      326 

CROSS  BILL. 

!•  When  cross-bill  necessary  to  be  filed  to  set  up  an  award, 
and  when  an  award  cannot  be  used  as  a  defence  merely 
to  the  original  bill.  See  title  "  EquityJ*  Turk  vs. 
Twrk  and  others,  -  -  -  -  -      424 

DAMAGES. 

1.  The  indorsee  of  a  negotiable  promissory  note,  drawn  in 
this  State,  payable  in  New  York,  and  returned  protested 
for  non-payment,  is  entitled  to  charge  five  per  cent, 
damages  against  the  indorser,  as  provided  by  the  act  of 
1S23  \n  cases  ot  ^TOX«Xed.\AU&  of  exchange.  Howard 
Yt.  Central  Bamk, 378 
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DEATH. 

1.  A  judgment  against  several  defendants,  one  of  them 
being  dead  at  the  time,  is  erroneous,  and  will  be  re- 
versed.    TedlieYa.IHU,  -  -  -  -       105 

2.  Where  a  claim-case  is  pending,  under  the  provisions  of 
our  statute,  in  the  name  of  R.  &  G.  Barker,  for  the  use 
of  A.  B.  Davis,  administrator  of  Benjamin  P.  Tarver, 
held  that  on  the  death  of  Davis,  the  suit  abated  until  the 
legal  representative  of  Tarver  was  made  a  party.     Bar- 

Jeer  vs.  Bethune  and  another,       ....       160 

DECLARATION. 

1.  A  declaration,  with  the  common  counts  for  money  had 
and  received,  and  for  money  paid,  laid  out  and  expended, 
without  specification  by  bill  of  particulars,  or  otherwise, 
on  what  account  specially  it  was  received  or  paid  out,  is 
defective ;  but  it  is  such  a  defect  as  is  amendable ;  and 
being  cured  by  a  verdict,  is  not  good  in  arrest  Dill  and 
others  vs.  Jones,  -----        81 

DECREE. 

1.  A  decree  in  equity,  in  this  State,  need  not  recite  the 
pleadings  and  proofs  in  the  cause,  as  in  England.    See 

title  "  Equity  Practice:'    Saunders  vs.  Smith,  Admr.    -       126 

2.  A  decree  in  an  equity  cause  for  a  specific  sum  of  money, 
under  the  13th  rule  of  equity  practice  established  by 
the  judges  in  convention,  iinder  the  authority  of  the  act 
of  1821,  may  be  enforced  by.  a  capias  ad  satisfaciendum 
against  the  defendant     lb,        -  -  -  -       127 

3.  Final  decree  in  equity  void,  unless  through  the  interven- 
tion of  a  jury.  See  title  **  Equity:*  Hargraves  and 
another  vs.  Lewis,  -  -  .  .  .       155 

DEFENCE. 

i.    When  indoraet  of  a  note  or  biU  nego^aXfid  U>  ii!QAC>«tfts^ 
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Bank  is  discharged  for  want  of  demand  and  notice,  he 
must  plead  it  hy  way  of  defence.  See  title  "  Indmrtery 
McDaugald  vs.  The  Central  Bank,        -  -  -      192 

DEMURRER. 

1.  A  bill  filed  for  relief  and  discovery,  in  aid  of  a  suit  at 
law,  is  demurrable,  unless  the  complainant  avers  his  ina- 
bility to  prove  the  facts  upon  which  he  relies  at  law, 
without  resort  to  the  conscience  of  the  defendant ;  or 
show  some  other  ground  of  equitable  interference  with 
the  common  law  jurisdiction.  MerchaiUt'  Baaik'^i^.DaoiB,      117 

DEMURRER  AT  LAW. 

1.  A  demurrer  only  admits  facts  well  pleaded,  with  a  view 
to  determine  their  legal  sufficiency,  and  it  cannot  be 
used  as  an  instrument  of  evidence  in  an  issue  of  fact 
Alexander,  Admr.  vs.  SutUve,  Ex'r.        -  -  -       30 

2.  After  a  demurrer  has  been  argued  and  overruled,  and 
the  time  for  pleading  has  elapsed,  it  is  discretionary 
with  the  court  to  allow  the  party  then  to  plead,     lb,    -        30 

3.  What  admitted  by  a  demurrer  at  law.    Ih.       -  -        30 

DEPUTY  SHERIFF. 

1.  The  appointment  of  a  deputy  sheriff*  may  be  made  by 
parol,  and  the  admissions  of  the  principal,  his  recogni- 
tions of  the  acts  of  his  deputy,  or  holding  him  out  to  the 
world  in  any  other  way  as  such,  would  be  sufficient  evi- 
dence of  his  appointment     Matthu  vs.  Pollard,       '    -  2 

DEVISE. 

1.  See  title  ''  EstaU  Taa."  Wiley,  Pariih  4*  O.  and  oth- 
ers vs.  Smith  and  another,  ....       556 

BISCOVERY. 

1.    Whoro  abift  for  d\»co^«ri  wi^Ssx^xfliOMWiA^^ 
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ceeding  at  law,  was  held  not  to  be  an  original  bill,  &c. 

See  title  *' E^iti/:*     Curran  yb.  Colbert,  -  -      246 

8.  Answer  to  a  bill  of  discovery  must  be  full  and  perfect 
to  all  the  material  allegations  in  the  bill.  See  title 
'' Equity r    Walker,  Ex'r.  vs.  Walker,  -  -      308 

DISCRETIONARY  POWERS. 

1.  When  Supreme  Court  will  correct  the  abuse  of  discre- 
tionary powers  by  the  Superior  courts.  Johnttm  and 
others  vs.  HoU  and  another,        -  -  -  -       118 

2.  When  of  courts  of  chancery  and  when  of  courts  of  law. 

lb. 120 

3.  When  the  Supreme  Court  will  interfere  with  the  discre- 
tion of  the  Superior  courts  in  allowing  or  disallowing 
amendments  of  process.  See  title  ^^AtnendmentsJ'  Saun- 
ders vs.  Smith,  Admr.    -----       127 

DISTRIBUTIVE  SHARE. 

1.  When  distributive  share  of  judgment  debtor  may  be 
reached  in  equity  in  the  hands  of  the  administrator,  at 
the  suit  of  the  creditor.  See  title  "  Equity,^*  Sayre  vs. 
Floumoy,  Admr,  and  others,      -  -  -  .      545 

DORMANT  JUDGMENTS. 

1.  If  an  execution  is  not  barred  under  the  dormant  judg- 
ment act  at  the  time  it  comes  into  court  to  claim  money, 
the  statute  cannot  subsequently  attach^  pending  the  liti- 
gation respecting  the  distribution  of  the  fund.  Wiley 
et  al.  vs.  Kdsey  et  al.     -  -  -  -  -      275 

DORMANT  PARTNER. 

1.  The  holder  of  a  promissory  note  or  other  instrument,  is 
bound  to  sue  a  dormant  partner  of  the  miikenn^TioX.  ^^tl- 
eralfy  l^nowii  as  jBUcb,  when  Boti&Qd  to  Alo  ^oX^i*^^ 
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security  or  indorser,  under  the  act  of  26th  December, 
1831.     Howard  vs.  Brawn,  Admr,         -  -  -      527 

DOWER. 

1.  At  common  law,  the  widow  has  no  estate  in  her  hus- 
band's lands  until  afler  assignment,  and  cannot  retain 
possession  as  against  those  holding  the  fee.  She  has  no 
right  to  tarry  in  her  husband's  house  beyond  the  term 
allowed  her  as  quarantine,  and  it  is  not  until  after 
assignment  that  she  has  such  a  vested  estate  as  to  main- 
tain ejectment.  Not  so  in  Georgia,  so  Jar  as  the  mafuion 
house  and  tenement  are  concerned — ^the  statute  giving  her 
these  as  part  of  her  dower  estate— -she  being  in  posses- 
sion, may  retain  it  against  the  heirs  or  purchasers  before 
assignment.     Rambo  and  another  yb.  Bell,         -  -      208 

2.  When  it  is  not  competent  to  go  into  evidence  that  the 
widow  had  accepted  a  provision  under  her  husband's 

will  in  lieu  of  dower.     See  title  •'  Evidence:'     lb.        -      208 

EJECTMENT. 

1.  Where  there  are  several  demises  laid  in  an  action  of 
ejectment,  one  from  the  grantor  and  another  fi*om  the 
grantee  of  a  deed,  void  under  the  Statute  32  Henry 
VIII.,  held  that  the  plaintiff  might  recover,  though  not 

on  the  demise  of  the  grantee  only.     Pitts  vs.  BuUard,  -        18 

2.  The  heirs  at  law  may  mountain  ejectment  to  recover  the 
possession  of  land  against  a  mere  wrong  doer.     Carru- 

thers  vs.  Bailey^  -  -  -  -  -       108 

3.  So,  the  administrator  y^  the  payment  of  dehts,  or  the 
making  of  distribution.     lb.       -  -  -  -       110 

EMINENT  DOMAIN. 

1.  The  right  of  eminent  domain,  or  inheren  t  sovereign  power, 
gives  to  ibo  \eg\^al\ucf^  \>\c  cwvXxol  of  private  property 
lor  tho   U80  of  tV\e  \»\i\iY\c,YcwrA^^\\i'&X  ^otss^^\)a;^<cs^ 
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from  the  State,  and  their  assigns,  hold  the  same  under 
this  tacit  agreement  or  implied  understanding.  Ytmng 
TS.  McKenzie,  Harrison  and  others,         -  -  -        39 

ENGLISH  STATUTES. 

1.  The  English  Statute  32  Henry  VIII.,  which  declares 
all  conveyances  made  for  maintenance  void,  is  of  force 
in  this  State.    PiUs  vs.  Bullard,  ...         17 

EQUITY. 

1.  A  court  of  equity  will  not  relieve  against  a  judgment 
at  law,  unless  the  defendant  in  the  judgment  can  show 
he  had  a  good  defence.  Of  which  he  was  entirely  igno- 
rant while  the  suit  at  law  was  pending  against  him,  or 
unless  he  was  prevented  from  availing  himself  of  his 
defence  by  fraud  or  accident,  or  the  act  of  the  adverse 
party,  unmixed  with  negligence  or  fraud  on  his  part, 
Robbins  and  another  vs.  Mount,  adm'r,  and  others,  -         78 

2.  Where  a  party  contracts  to  pay  money  by  instalments, 
to  be  paid  at  specified  times,  and  agrees  that  if  he  fail  to 
meet  promptly  any  one  of  the  instalments  the  whole 
sum  shall  be  due  and  payable,  and  having  failed  to  pay, 
the  plaintiff  is  proceeding  against  him  for  the  whole, 
equity  will  not  relieve.     Sneed  and  another  vs.  Wiggins 

and  another,       .--.-.        98 

3.  Where  the  Superior  Court  in  an  equity  cause  has  juris- 
diction over  the  defendants  resident  in  a  different  county 
from  that  in  which  the  suit  is  brought^  See  title  ''  Jtim- 
dictionJ*    Merchants*  Bank  yb,  Davis,  -  -  -       115 

4.  When  equity  will  not  interfere  to  enforce  a  lien  created 
by  statute.  See  title  "  Lien**  Cofeman  vs.  Freeman  and 
another,  -..--.       139 

5.  In  a  bill  filed  to  enjoin  the  collection  of  a  judgment 
against  the  surety  on  a  usurious  contract,  by  the  prin- 
cipal, an  order  passed  at  chambers,  bei^te  \^e  xeXxixTi 
term  of  the  bill,  directing  the  prmcipiA  aik^\e^^\xiX«t- 

eH  tendered  in  the  bill  to  be  accepted  Ad^  ^e  ^\ql\t3S&S  Vcl 
VOL.  m.  77 
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full  sads&etbn  of  the  judgment,  is  in  the  nature  of  a 
final  decree,  and  Toid ;  because  the  Judge  of  the  Supe- 
rior Court,  as  chancellor,  has  no  right  to  pass  such  an 
order ;  nor  can  he  decree  finally  in  any  cause  without 
the  intervention  of  a  jury.  Hargraves  and  another  vs. 
Lewis,  .....  -      165 

6.  In  Georgia,  the  jury  and  the  judge  constitute  the  chan- 
cellor,    lb.        '  -  .  -  -  -168 

7.  To  authorize  a  court  of  equity  to  relieve  against  a  judg- 
ment at  law,  there  must  be  Jraud,  surprise,  or  some 
extraordinary  and  uncontrollable  circumstances,  where 
manifest  injustice  has  been  done,  Pearce  ^T  Oo'  ^^ 
Chastain,  -  -  -  -  -  -      229 

8.  Courts  of  equity  will  be  extremely  cautious  in  the  exer- 
cise of  their  acknowledged  jurisdiction,  to  grant  relief 
against  judgments  at  law.     lb,  -  -  -      229 

9.  Where  the  subject  matter  of  defence  was  not,  and  could 
not  by  due  diligence,  be  known  to  the  defendant  upon 
the  trial,  it  will  furnish  ground  for  the  interposition  of  a 
court  of  equity.     lb.      -  -  -  -  -      229 

10.  Costs  do  not  always  in  chancery  follow  the  event  of  the 
cause.     They  rest  in  the  sound  discretion  of  the  court. 

J5.  -  .....      230 

11.  A  bill  filed  for  injunction  and  discovery,  and  setting Ybrth 
facts  which  entitle  the  complainant  to  relief  in  equity, 
and  praying  for  specific  relief,  is  an  original  bill ;  and  is 
not  dismissed  by  an  order  taken  upon  the  coming  in  of 
the  answer,  that  the  injunction  be  dissolved,  and  the 
answer  be  read  upon  the  trial  of  the  action  at  law. 
Curan  vs.  Colbert,  -  -  .  -  -       246 

12.  The  answer  of  a  defendant  to  a  biU  of  discovery 
must  be  full  and  perfect  to  all  the  material  allegations 
in  the  VnW.  A.  genet^  ^exvvaX  of  the  matters  charged  is 
not  sufficient;  tbeve  tivvkaX.  \i^  ^\w ^\i"aw«t \a ^^  %\^\!i^ 
inquiries  upoutiio  gon^v^jX  wx\i^^cX\  ^\A>»^NaTi«s^x>^t5stft 
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are  ptartundar  and  freei9e  charges,  they  must  be  answeied 
particularhf  and  precMjf,  and  not  in  a  general  manner. 
Walker,  esxfr.  vs.  Walker.  -  -  -  -      308 

13.  Injtinction  bills  may  be  amended  so  as  to  insert  addi- 
tional facts,  relating  to  the  same  subject  matter  or  con- 
tract, which  existed  prior  to  filing  die  bill,  by  leave  of 
the  court,  vnthout  prejudice  to  the  injunction.     Walker 

ez'r.  vs.  Walker.  -  -  -  .  -309 

14.  A  decree  in  equity  is  the  proper  remedy  to  enfiottse  the 
vendor's  lien  for  the  unpaid  purchase  money  of  lands. 
MinuY9.Maeanl^WettemR.R.Co.    -  -  -      344 

15.  A  dies  intestate,  leaving  a  vridow  and  four  children,  his 
only  heirs  and  next  of  kin.  B,  one  of  the  sons,  upon 
coming  of  age,  takes  possession  of  the  property,  and 
manages  the  same  for  the  benefit  of  all  concerned,  ad- 
vancing to  the  distributees  money  and  property  for  their 
maintenance,  and  settlement  as  they  marry  or  come  of 
age.  The  heirs  being  all  of  age,  submit  the  division 
and  settlement  of  the  estate  to  arbitrators,  who  make  an 
award  which  is  acquiesced  in  and  executed.  Subse- 
quently, administration  is  taken  out,  and  a  bill  filed 
against  B  to  recover  the  assets.  Held,  that  the  submis- 
sion and  award  could  not  be  set  up  a  defisnce  to  the 
original  bill ;  and  that  the  defendant  could  get  relief  only 
by  a  cross  bill  against  the  administrator  and  his  co-heirBL  * 
Twrk  vs.  Turk  and  others,         -  -  -  -      424 

16.  Any  one  of  several  complainants  in  any  injunction  bill, 
may  verify  the  statements  in  it,  by  affidavit,  so  as  to 
authorize  the  sanction  of  the  chanceUor.  HemphSl  and 
otkere  ys.  RuekermUe  BanL      -  -  -  -      443 

17.  A  corporation  aggregate  may  file  an  answer  to  a  biH  in 
'equity,  under  its  corporate  seal,but  an  injunction  agdnst 
a  corporation  vrill  not  be  dissolved  on  the  filing  such  an 
answer,  unless  the  answer  is  duly  verified  by  the  oath 
of  some  of  the  corporators  or  agents,  who  are  ac- 
quainted with  the  faos  stated  tbttieiii.      Ib«    -  -      ^^w 
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18.  It  is  a  gmer^  tide  of  practice  in  courts  of  equity,  to 
dissolve  an  injunction  when  the  answer  of  the  defend- 
ants had  heen  filed  denying  all  the  facts  and  circnm- 
stances  upon,  which  the  equity  of  the  complainant's  bill 

is  based.     lb.    -  -  -  -  -  -      445 

19.  General  rule  as  to  the  right  of  a  creditor  to  come  into 
equity  to  obtain  satisfaction  out  of  the  equitable  estate 

of  his  debtor.     Thurmond  and  others  vs.  Reue,  -      452 

20.  Creditor  may  file  his  bill  at  once  to  set  aside  firaudulent 
conveyances.  •  See  title  ^  Frtmdmlent  Canveifamcet.**   lb.      452 

21.  A  court  of  equity  will  aid  a  judgment  creditor  who  has 
pursued  his  legal  remedies  to  every  available  extent,  to 
reach  a*  distributive  share  of  an  estate  to  which  an  in- 
solvent debtor  is  entitled  in  his  aum  right,  in  the  hands 
of  an  administrator,  held  in  trust  for  such  judgment 
debtor.     Sai/re  vs.  Floumoy,  admW.  and  others,  -      546 

22.  A  court  of  equity  will  not  compel  the  husband  to  reduce 
his  wife's  choses  in  action  into  possession,  so  as  to  defeat 
the  wife's  right  of  survivorship  thereto.  See  title  **  Hus- 
band and  Wife:'    lb. 646 

23.  Equity  cases  are  not  embraced  in  the  term  **civil  eases/* 
as  used  in  sect  1,  art  3  of  the  constitution  of  1798. 
Gilbert  vs.  Thomas  etal.  -  -  -  -      578 

24.  The  creditors  of  D.  G.,  deceased,  filed  their  bill  in  the 
Superior  court  of  Hancock  county,  against  R.,  as  admsn- 
istraior  de  bonis  non,  cum  testamento  annexo  of  said  de- 
ceased; R.  had  none  of  the  assets  of  the  estate  in  his 
hands,  neither  was  there  any  aUegation  of  nonfeasance 
or  malfeasance;  H.,  the  removed  executor,  and  T.  G., 
both  of  the  county  of  Stewart,  were  made  co-defend- 
ants, and  were  charged  to  have  colluded  together  for 
the  purpose  of  defrauding  the  estate  while  under  the 
management  of  said  executor :  held,  that  the  bill  was 
properly  demuxralbXQ  fox  vraxit  of  privity  between  the 
parties,  and  a!lao  on  accoxiiix  o^  ^^  TSA&Y^\sA«t  ^  tha 
defendanta.     lb.  •  •  -  •  •     ^V 
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EQXnTY  PRACTICE. 

1.  UDder  the  act  of  1838,  authorizing  the  Bervice  of  writs, 
rules  and  orders  in  equity,  by  publication,  it  is  neces- 
sary that  four  months  shall  elapse  between  the  first  and 
the  last  publication,  and  that  the  publications  shall  also 
be  made  once  in  each  of  four  months  next  preceding 
the  term  at  which  the  defendant  is  called  upon  to  plead 

and  answer.     Smith,  adm*r.  and  another  vs.  Thompson,        25 

2.  If  a  cause  is  not  reached  in  its  order  on  the  docket,  by 
the  exercise  of  reasonable  diligence  on  the  part  of  the 
court,  the  effect  is  a  continuance  by  the  court.     lb.      -        26 

3.  According  to  the  rule  of  equity  practice  in  this  State^ 
the  decree  need  not  recite  the  pleadings  and  prooft  in 

the  cause,  as  in  England.     Saunders  vs.  Smith,  admW.      126 

4.  As  regards  costs.     Pearce  4r  Co.  vs.  Chastain,    -  -      230 

5.  When  injunction  bills  may  be  amended,  and  what  de- 
fendant's answer  to  a  bill  of  discovery  must  set  forth. 

See  WaUcer,  exW.  vs.  Walker,    -  -  -  -      302 

6.  The  affidavit  of  any  one  of  the  complainant^  verifying 
injunction  bill  sufficient  Hemphill  and  others  vs.  Ruck* 
ersvUU  Bank,    -..--.      443 

7.  When  injunction  against  a  corporation  aggregate  will 
not  be  dissolved  upon  the  answer  filed  under  its  corpo- 
rate seal     Ih.  .....      444 

8.  When  an  injunction  will  be  dissolved  upon  defendant's 
answer,    i^.       -----  -    445 

ERA. 

1.  When  an  indictment  alleges  the  offence  to  have  been 
committed  in  the  year  1846,  the  court  will  presume  it  to 
be  Id  ^  year  of  our  Lord,  1846.    HaU  vs.  The  Staie^        22 
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ERRORS. 

1.  Erron  alleged  to  h«ve  been  oonnnitted  hy  the  Soperior 
couitB  prior  to  the  organizmtioti  of  the  Sopieme  Comt, 
will  not  be  reriewed  by  the  latter  Court.  Saumden  irs. 
Smiik.adm'r.    ......      125 

ESTATES  TAIL. 

L  A  testator  deviaes  property  to  his  son  William  amd  kis 
ekUdntif  (.William  at  the  time  baring  no  children,)  with 
deviae  OTer  to  die  heirs  named  in  his  will  npon  William'a 
dying  wiikomt  keanMg  a ekSd  or  chUdrem:  kdd,  that  Wil- 
liam took  an  estate  tail,  with  remainder  to  the  heirs 
named  in  the  will  TFSey,  ParM  4*  Co*  omd  dhen  m. 
SmM  amd  onaiAer^         .  -  -  .556 

2.  A  testator  devises  property  to  his  two  sons  W  and  B, 
and  their  heirs,  with  derise  over  to  the  heirs  named  in 
bis  will,  upon  W.  and  B. dying  without  chUd  or  children: 
held,  that  the  word  heir,  in  the  antecedent  limitation,  is 
synonymoos  with  issue  or  heirs  of  the  body,  and  that  W. 
and  B.  took  an  estate  tail,  with  remainder  to  the  beixs 
named  in  the  will     lb.  ....      564 

3.  An  estate  tail,  by  the  laws  of  England,  is  converted  into 

a  fee  simple  estate  by  the  statute  of  Georgia.     lb,        -      569 

ESTOPPEL. 

1.  When  a  party  is  estopped  from  denying  the  record  by 
the  plea  o£  nul  tid  record.  See  title  "  Nul  tiel  Record:* 
Alexander,  admW.  vs.  SutUve,  ex'f.         -  -  .30 

EVIDENCE. 

1.  Appointment  of  deputy  sberifT  may  be  made  by  paroL 
The  admissions  of  the  sheriff,  his  recognition  of  the  acts 
of  his  deputy,  or  holding  him  out  to  the  world  in  any 
other  way  as  aucYi,  «\i^c\Qii\.  evidence  of  his  appoint* 
ment     MaiihM  ne.  Pollard,      -  -  -  -  2 
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2.  Where  on  motion  for  a  continuance  the  court  will  com- 
pare the  facts  expected  to  be  proved  with  the  plea.     See 

title  "  CoHtmuances:*  McDaugald  yb.  The  Central  Bank,      189 

3.  A  rule  is  moved  against  a  sheriff  by  the  purchasers  of 
real  estate,  under  execution,  calling  upon  him  to  show 
cause  why  immediate  possession  should  not  be  given. 
He  shows  for  cause,  that  the  widow  of  the  defendant  in 
execution  is  in  possession,  under  a  claim  of  dower. 
Held,  that  upon  the  hearing  of  this  rule,  it  is  not  compe- 
petent  to  ^o  into  evidence  that  the  vddow  had  accepted 
a  provision  under  her  husband's  will  in  lieu  of  dower. 
Rambo  and  another  YB.  Bdl,        -  •  •      208 

4.  Where  receipt  for  money  may  be  explamed  by  parol 
testimony.    See  title  "  Receipt"     Tarver  vs.  Rankin,  -      215 

5.  Incompetency  of  witness  on  the  ground  of  interest. 

See  title  "  Witnesses:*    Adams,  adm'r.  vs.  Barrett,         -      277 

6.  Where  parol  evidence  admissible  to  prove  that  a 
written  contract  between  trustees  of  an  Academy  and 
a  teacher,  was  made  with  them  as  agents  or  as  individ- 
uals, &c.     See  title  **  Agents"     Cleaveland  vs.  Stewart 

and  others,         -  -  -  -  -  -      297 

7.  An  exemplification  of  the  record  of  a  case  under  the 
hand  and  seal  of  the  clerk,  exhibiting,  among  other 
things,  the  assignment  hy  theplamtif  of  the  writ  qfJUri 

facias,  is  admissible  in  evidence  to  prove  the  tranter. 
Napier  ys.  Neal, 30Q 

8.  When  former  judgment  is  conclusive  as  against  party 
liable  over,  and  when  only  prima  facie  evidence.     See 

title  "  Notice  of  Suit."    lb.      -  -  •  -      301 

9.  On  an  indictment  for  an  assault  with  intent  to  commit  a 
rape,  evidence  that  the  person  charged  to  have  been 
injured  is  in  fact  a  common  prostitute,  or  evidence  of 
reputation  that  she  is  a  woman  of  iU-fiune,  may  be  sub- 
mitted to  the  jury  to  impeach  her  cx^\\nX\X^>^xA  ^ii^^ 
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proye  her  statement  that  the  attempt  was  forcible  and 
against  her  consent.     Camp  vs.  TA«  StaU^        -  -       419 

10.  The  Act  of  1838,  making  the  certificates  of  notaries 
public  evidence  of  the  facts  stated  therein,  not  only 
makes  them  prima  fcLcie  evidence  of  the  non-payment 
of  a  note,  but  evidence  of  notice  also,  when  so  stated 
in  the  certificate  under  the  hand  and  seal  of  the  notary. 
WaOcer  and  others  vs.  The  Bank  of  Augusta,     -  -       492 

11.  The  statement  of  the  notary  in  his  certificate,  that  he 
had  deposited  in  the  post;,  office  notices  addressed  to  the 
indorsers  at  their  respective  places  of  abode,  held  prima 
Jade  sufficient  to  make  out  the  plaintiflf's  case,  without 

stating  the  particular  place  to  which  the  notices  were 
addressed.    lb. 494 

12.  What  res  gesta  and  what  not  See  title  "  Res  Gestof.** 
Carter  ^  Wife  YB.  Buchaimon,  -  -  517,518 

13.  The  admissions  of  a  third  person,  from  whom  title  em- 
anates, which  affects  his  interest,  made  whilst  in  possession 
of  property,  or  before  he  parts  with  tide  to  it,  are  admis- 
sible in  evidence  against  all  who  claim  under  him.     lb.       518 

14.  Evidence  of  possession  of  a  slave,  derived  from  the 
donor,  in  the  fiither  of  a  young  child  to  whom  it  is 
alleged  it  was  given,  b  not  of  itself  proof  of  a  gift,  bat 

is  admissible  as  proving  possession,     i^.  -  -       520 

15.  Evidence  that  there  was  a  gift  from  A  to  B,  without 
stating  the  manner  and  form  of  the  gift,  not  admissible 

to  prove  a  gift     lb.      -  -  -  -  -       521 

16.  Statements  made  by  a  third  person  in  the  presence  of  a 
party,  and  not  contradicted,  are  admitted  with  great 
circumspection  and  caution,  but  only  when  the  party 
adducing  the  evidence  first  proves,  that  the  person  to 
whom  the  statements  were  made,  assented  to  them  either 
expressly  or  by  his  silence,     ii.  -  -  -       621 

17.  When  A  is  in  possession  of  property,  and  being  about 
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to  make  his  will,  and  is  in  consultation  with  B  about  it, 
inquires  of  B,  <*  what  shall  I  do  with  Jenny  V  (the  ^ 
property  in  possession,)  and  B  answers,  "  you  can  do 
nothing  with  Jenny,  because  I  have  given  her  to  your  daugh- 
ter Esther;^*  held,  that  both  the  question  fend  the  answek 
should  be  admitted,  that  the  yivy  may  judge  of  the  in- 
tention of  A  in  propounding  the  question.     Ih,  -       521 

EXECUTION. 

1.  Money  paid  upon  an  execution  in  the  hands  of  the 
sheriff  or  his  deputy,  discharges  the  defendant.    MnUhis 

\8.  Pollard.        .  .  -  .  .  -  -4 

2.  Where  one  assuming  to  act  as  the  collector,  was,  on 
the  information  of  the  Solicitor  General  actiugr  as  the 
agent  of  the  State,  declared  to  be,  by  a  court  of  compe-  , 
tent  jurisdiction,  exercising  the  duties  of  the  office  with- 
out any  warrant  or  authority,  and  the  money  in  his 
hands  ordered  to  be  paid  into  the  hands  of  the  clerk  of 

the  Superior  Court :  held,  that  the  Comptroller  Greneral, 
as  the  agent  of  the  State,  could  not  legally  issue  execu- 
tion against  htm  and^his  oecunlies  as  tax  collector,  for  the 
money  which  he  had  wrongfully  collected  and  ordered 
to  pay  out  by  the  judgment  of  the  court.  Hartley  vs. 
The  State,        -  -  -  -  -  -       238 

EXECUTORS  AND  ADMINISTRATORS. 

1.  When  a  bill  is  filed  against  an  executor,  chai^ng  him 
with  having  wasted  the  trust  funds  in  his  haoda,'^  de- 
cree may  be  rendered  against  him  individually.  Saun- 
ders vs.  Smith,  adm'r,    -  -  -  -  -       126 

2.  A  obtains  a  judgment  quando  acciderint  against  B,  the 
administrator  of  C.  D  obtains  an  absolute  judgment 
against  B,  the  administrator,  for  the  surplus  estate  in 
his  hands  coming  to  D,  as  the  only  heir  and  distributee 
of  C.    E,  the  security  of  B,  upon  his  administration 

y  b^tod,  pays  off  the  judgment  of  D.    Held,  that  A  has 
nof  right  to  fbbject  this  money  in  tbe  )[iaT\Aa  ot  T>  A^  ^^ 
paiisikction  of  his  judgment  quando.     Cainu  n%.  Iverio^^.     V^^ 
roL.  m.  7S 

s.. 
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3.  An  admrniatrator  de  bonis  %tm^  ia  only  entitled  to  recover 
such  goods  and  chattels  of  the  inteatate  as  remained  in 
specie  in  the  hands  of  the  former  administrator  unad- 
ministered,  and  capable  of  being  identified  as  the  prop- 
erty of  the  intestate.    Taschal,  adm'r.  vs.  Davis^  -      261 

FORECLOSURE. 

1.  When  third  person,  not  a  party  to  the  record,  will  not  be 
permitted  to  make  objections  to  the  foreclosure  of  a 
mortgage.    See  title  "Mortgage."  McDougald  vs.  HaU^      175 

FRAUD. 

1.   Conveyance  by  an  insolvent  debtor  null  ttid  void,  when. 

See  title  '*  buolcent  Dtbiorr     Ezekid  va.  Dixom,  -      157 

^      .  FRAUDULENT  CONVEYANCES. 

1.  The  general  rule  is,  that  to  entitle  a  creditor  to  come 
into  equity  to  obtain  satisfaction  out  of  the  eqailaUe 
estate  of  his  debtor,  he  should  have  first  pursued  hit 
legal  remedies  to  every  available  extent  without  being 
able  to  obtain  satisfaction ;  yet  he  may  file  his  bill  at 
once,  to  set  aside  fraudulent  conveyances  made  by  the 
defendants  in  execution  with  the  intent  to  delay,  hinder, 
or  defraud  creditors  ;  nor  is  it  necessary  that  there  should 
be  a  return  of  "  no  property  to  be  found  "  upon  the 
execution,  where  the  aliunde  proof  was  full,  that  all  the 
effects  of  the  defendants  were  exhausted,  except  those 
embraced  in  the  conveyances  alleged  to  be  fraudulent. 
T/iurmond  and  others  ya.  Reese,  ••  -  -       452 

GRANTS. 

1.  Grantees  of  land  from  the  State,  and  their  assigns,  bold 
the  same  under  the  tacit  agreement  or  implied  under- 
standing that  it  may  be  taken  for  public  use,  provided  a 
just  compensation  be  made  therefor.  Young  vs.  McKm- 
zie,  Harrhon^  and  oUicrs,  ...  -39 
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HEIRS. 

1.  When  they  may  maintain  ejectment.  See  title  "  Eject- 
ment.**    Carrvthers  vs.  Bailey^  -  -  -  -       108 

HUSBAND  AND  WIFE. 

1.  Se  title  "  W%fe*$  EquUif:*    Napier  and  othereYB.  Houh 

ard.        -  -  .  .  -  .  204-205 

2.  The  bnsband  has  no  interest  vested  in  him  in  his  wife's 
choses  in  action  until  he  reduces  them  into  his  possession^ 
and  as  a  general  rule,  a- court  of  equity  Will  not  compel 
the  husband  to  reduce  them  into  possession,  so  as  to 
defeat  the  wife's  right  of  survivorship  thereto.     Sayre  ' 

Ys.  Floumotf  9  adm'r,  and  others,  ...      545 

3.  Creditors  of  the  husband,  who  claim  to  be  subrogated 
to  his  rights,  as  against  the  property  of  the  wife,  havtf 
no  other  rights  than  the  husband  who  is  their  debtor, 
against  Mich  property.   lb.        -  -  -  •      551 

INDICTMENT. 

1.  An  indictment  accusing  the  defendant  of  a  misdemeanor, 
specifying  that  such  misdemeanor  consists  in  keeping  an 
open  tippling  house  on  the  Sabbath  day  contrary  to  the 
statute,  is  sufficient.     Hall  vs.  The  State,  -  -        21 

2.  An  indictment  which  states  the  ofience  in  the  terms  and 
language  of  tlie  penal  code,  or  so  plainly  and  distinctly 
that  the  nature  of^  the  offence  may  be  easily  understood 

by  the  jury,  is  sufficient.     Camp  vs.  The  State,  -       418 

3.  The  offence  of  an  assault  with  intent  to  commit  a  rape, 
if  stated  in  the  language  and  terms  of  the  penal  code 
defining  the  offence  of  rape,  need  not  be  called  in  the 
indictment  a  misdemeanor.     /&.---      419 

4.  In  an  indictment  under  the  26th  section,  11th  division  of 
the  penal  code,  for  bastardy,  it  is  necMavrj  xo  Ocax%^ 
dutinctiy  that  tha  dbftndant  ia  tbe  &Ai«t  ot  iSbA^oAaXw^ 

daUL    L0ek$  ?■.  TJk  Siaie^      •  ••  • 
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5.  The  facts,  that  the  defendant  is  the  father  and  that  he 
has  failed  or  refused  to  giVe  the  bond  in  pursuance  of 
law,  for  the  education  and  maintenance  of  the  child, 
constitute  the  offence.    /^.        -  -  -  -       539 

INDORSER- 

1.  When  indorser  cannot  object  to  the  regularity  df  the 
contract  ut>on  which  his  indorsement  is  made,  nor  be 
protected  by  its  want  of  conformity  to  the  statute,  &c. 
Seeiiae  "  Ctmtract:'    McDougaldyB.  T he  Central  Ban^,      191 

2.  The  26th  section  of  the  Central  Bank  charter,  dispens- 
ing with  proof  of  demand  and  notice  in  order  to  charge 
indorsers,  applies  to  suits  upon  notes  payable  elsewhere, 
as  well  as  to  those  payable  at  that  bank.  See  title  '*  De- 
mand and  Noticed     lb.  ....       191 

3.  If  the  indorser  of  any  note  or  bill  whi6h  is  negotiated 
to  the  bank,  is  discharged  for  want  of  demand  and  no- 
tice, it  is  his  duty  to  plead  it  by  way  of  defence.    lb.    -       192 

4.  Where  in dorsers  of  a  promissory  note  resided  in  the 
county  of  Richmond,  the  one  seven  and  a  half  and  the 
other  twelve  miles  frora^  the  city  of  Augusta,  and  were 
in  the  habit  of  receiving  their  letters  and  papera  at  the 
Augusta  post  office  at  least  once  a  week,  helfl,  that  no- 
tices of  the  dishonour  of  a  note,  deposited  in  the  Au- 
gusta post  office,  addressed  to  thera,  was  sufficient  to 
make  them  liable,  although  there  was  a  post  office  £t 
the  Richmond  Factory,  nearer  to  them  th^n  the  offio* 

at  Augusta.    Walker  and  others  ys.  The  Bank  of  Angueia^       495 

5.  When  holder  of  note  compelled  to  sue  darmitnt  partner 
of  makers,  by  notice  from  indorser  to  sue.  Howard  vs. 
Brovm^admW.     -  -  -  -  -  -       527 

6.  Holder  has  the  whole  three  months  within  which  to  sue. 

lb. 529 

INJUNCTION. 
The  act  of  l^U,  ^PTuice,i^%,\  ^^hich  declares  tha(  ^  in 
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all  cases  of  iDJanctions^  tbey  ghall  be  disposed  of  and  a 
decision  made  at  the  second  term  of  said  court,  held  in 
and  for  said  county  where  such  suit  originated,"  means 
the  tecond  term  after  the  parties  are  served,  and  the 
cause  set  down  for  trial.  Johman  and  others  vs.  HoU 
and  another,       ......       12O 

2.  Bills  for  injunction  may  be  amended  by  leave  of  the 
court,  when.    See  title   "  Equity.**     Walker,  exV.  va. 

Walker;  -  -  -  -  -  -       309 

3.  The  affidavit  of  any  one  of  the  complainants  verifying 
the  statements  in  an  injunction  bill,  sufficient  to  author- 
ize its.  sanction.     Hemphill  and  others  vs.  RuckersviUe 

Bank,      -  -  -  -  -  -  -       443 

4.  Injunction  against  a  corporation  aggregate,  will  not  be 
dissolved  upon  the  answer  filed  under  its  corporate  seal 
alone,  and  not  verified  by  th&  affidavit  of  some  of  the 
corporators  or. agents  acquainted  with  the  facts.    lb.    •      444 

5.  As  a  general  rule  in  equity  practice,  an  injunction  will 
be  dissolved  when  the  answer  of  the  defendants  has 
been  filed,  denying  all  the  facts  and  circumstances  upon 
which  the  equity  of  the  complainant's  bill  is  based.    lb.      445 

INSANITY. 

1.  If  a  man  has  reason  sufficient  to  distinguish  between 
right  and  wrong  in  relation  to  a  particular  act  about  to 
be  committed,  he  is  criminally  responsible.  An  excep- 
tion to  this  rule,  however,  is,  whore  a  man  has  reason 
sufficient  to  distinguish  between  right  and  wrong  as  to  a 
particular  act  about  to  be  committed,  yet  in  consequence 
of  some  delusion,  the  will  is  overmastered  and  there  is 
no  criminal  intefat,  provided  the  act  itself  is  connected 
with  the  peculiar  ddnsion  under  which  the  prisoner  is 
labouring.    Roberts  ys.  The  State,        -  -  -      326 

INSOLVENT  DEBTOR. 

LIfaa  insolvent  debtor  asngna  \ua  "pTOi^e^  \a  ^soa  ^x 
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more  penont,  «•  truH  for  a  poitioo  of  his  creditors,  to 
the  exclusion  of  the  rest,  such  eoinreyance  is  null  and 
Toid  by  the  act  of  1818,  as  against  those  who  are  ex- 
cluded.    Szdcid  vs.  Dixam,       ....       157 

INTERNAL  IMPROVEMENTS. 

1.  Some  general  principles  asserted  respecting  the  rig;hlB 
and  remedies  of  land-holders  and  stock-holders,  citizens 
and  corporations,  in  reference  to  internal  improvements. 
Minu  vs.  Macon  ^  Western  R.  R.  Co.    -  -  -338 

IRWINTON  BRIDGE  COMPANY. 

1.  Their  charter  granted  in  1837  declared  constitutional. 
See  title  "  Charters,"  Young  vs.  McKenzie,  Harrison 
and  others^         ......  38-40 

JUDGMENTS.. 

1.  When  a  judgement  at  law  will  be  relieved  against,  in 
equity.  See  title  "  Equity."  Robbins  and  another  vs. 
Mounts  admW,  and  others^  -  -  -  -         78 

2.  When  and  for  what  cause  a  judgment  in  attachment 
may  be  set  aside  in  a  court  of  law,  at  the  instance  of  a 
judgment  creditor  of  the  defendant  in  attachment. 
Smith  vs.  Gettinger  and  another,  ...       \^\ 

3.  As  between  attachments  and  ordinary  suits,  Xhejudg- 
ment  and  not  the  hoy  of  the  attachment  fixes  the  lien. 
McDougald  vs.  Bamardt  ....       173 

4.  Where  two  judgments  are  obtained  in  different  coarts, 
by  the  same  plaintiff  against  the  same  defendant,  for  the 
same  cause  of  action,  a  satisfiiction  of  either  may  be 
shown,  on  motion  made  for  that  purpose,  in  discharge 

of  the  other.     Tarver  vs.  Ramkin,        .  ,  ,       214 

5.  When  parol  satisfaction  of  a  judgment  may  be  shown, 
though  payment  vraa  £ox  ^  \QAa  ^vltsl  ^^qxl  \kQ  whole 
amount  due.    Ifc,  -  •  -  -  -     ^^ 
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6.  There  must  he/raud,  sterprise,  or  some  extraorSinary 
and  uncofUrollahh  circumstance,  where  manifest  injus- 
tice lias  beeit  done,  to  authorize  a  court  of  equity  to  g^rant 
relief  against  a  judgment  at  law.  Pearce  if  Co*  vs. 
Chastain,  --.-•.      229 

7.  The  relation  of  princifll  and  surety  continues  after 
judgment  against  them.     OuroM  vs.  Colbert      -  •      250 

8.  With  notice  to  a  security,  or  other  party  liable  over,  of 
the  first  suit,  the  judgment  therein  is  conclusive  against 
bim ;  without  such  notice,  it  is  prima  facie  evidence 

only  of  liability.     Napier  y%.  Neal,        -  -  -      301 

9.  Debt  on  foreign  judgment  with  a  single  count,  not 
amendable  by  inserting  a  count  on  the  original  cause  of 
indebted  Res  on  which  the  judgment  is  founded.     Latine 

vs.  ClemenU,  adm*r*       -  -  .  .  .       427 

10.  An  action  will  lie<  against  an  administrator  with  the  will 
annexed,  in  Georgia,  on  a  judgment  obtained  in  Vii^ 
ginia,  against  an  executor.     25.  -  •  -       428 

JUDGMENT  LIEN. 

1.  If  A  buy  land  from  B,  and  pay  down  the  entire  eonsid- 
eration  or  purchase  money,  and  take  an  unconditional 
bond  for  titles,  and  there  14  nothing  more  for  him  to  do 
in  order  to  consummate  the  contract,  B  is  a  mere  naked 
trustee,  and  the  legal  estate  vests  in  A;  if  not  Under  the 
27  Henry  VIIT.,  commonly  called  the  Statute  of  Uses, 
yet  it  comes  within  sec.  10  of  the  29  Charles  IL,  chap. 
3,  on  an  execution  and  judgment  agednst  A  at  law. 
PitU  vs.  BuUard,  -  -  -  -  -         10 

JUDGMENT  QUANDO. 

1.  When  plaintiff  in  a  judgment  against  an  administrator 
quando  acciderhU  has  no  right  to  subject  money  re«ov- 
ered  from  a  security   of  the  administrator,   upon  an 
absolute  judgment  against  the  adm\n\B!lc«tot^  Xo  \^& 
judgment  quando.    See  title  '*  Executors  hbA  JuSsnisi^- 
iraiors."    GUms  yb.  Iverwm,     -  -  •  :    A'^^ 
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'  JXJDGMENT  SUPREME  COURT.  . 

1.  Construction  of  in  the  case  of  CoUim  vs.  The  Centred 
Bank  of  Georgia  and  others,  with  regard  to  the  amount 
which  claimants  as  hill  holdccv  #nrQ  entitled  to,  who 
purchased  from  the  originitW^hlV  irfhrdiey  had  lieen 

filed,  and  after  the liliiiil  ijjfjPlfclU""""      (^nfin 

TS.  The  Central  Bank  and  ifiMNt>  .^^  -  -      374 

-V.    .  .      *  1' ; 

JUDGE'S  CHARGE. 

L  It  b  error  to  diarge  the  jury  upon  an  assumption  of 
facts  not  proven.  See  title  '*  Jury."  Paschal,  adnCr.  vs. 
OavxM.  .----.      261 

JUSTICES'  COURT  EXECUTIONS. 

1.  Before  levy  upon  land  and  negroes,  must  have  the  re- 
turn of  no  other  personal  property,  or  that  the  defend- 
ant being  in  possession  pointed  out  the  land  and  negroes. 
Hopkins  vs.  Burch,        -  .  -  -  .      224 

2.  When  such  entries  have  been  Omitted,  they  may  be  made 

nunc  pro  tunc  by  the  officer  who  made  the  levy.     lb.     -       225 

JURISDICTION  OF  SUPREME  COURT. 

1.  The  power  of  reviewing  all  the  decisions,  interlocuiory 
and  fnal,  of  the  Superior  courts,  even  those  depending 
upon  mere  discretion,  of  right  belongs  to  the  Supreme 
Court ;  yet  it  will  not  interfere  to  correct  the  abuse  of 
discretionary  power,  unless  it  has  been  exercised  in  an 
illegal,  unjust,  or  arbitrary  manner.  Johnson  and  others 
vs.  Holt  and  another,     -  -  -  -  .       113 

JURISDICTION, 

1.  An  execution  owned  by  persons  residing  in  one  county 
is  levied  upon  land  in  another,  and  a  claim  interposed. 
The  Superiot  court  of  the  county  where  the  land  lies, 
has  juriadicUon  over  xXi^i  ^\«itj:C>Sl%  T^!«v^\xi^  qva  ^  th^t 
county y  in  equ\ly«  \n  coTi^ec^cnt^  ^l  ^^  ^^tw^^^^-^  ^'^ 
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the  claim,  i&  %  proper  case  made.     MerchanU*  Bank  ts. 
DavU^  .     -  .  -  .  -  -       115 

JURY. 

1.  When  the  court  chmrjad.^  jtiiy  on  an  assumption  of 
facts  which  did  not  erfiti  ^ Irhere  the  court  told  the 
jury  they  might  loqfc'Aij|f.|j|^^Mi' to  ascertain  whether 
there  had  been  a  diattibviloll  of  an  intestate's  property, 
when  there  was  m»  9nimce  rf  any  such  diMUjUmiwmt 
Ae/J,  that  such  a  charge  to  the  jury  was  eivoneoua. 
Paschal^  adm*r.  vs.  Dacis,  -  -  ^  •261 

2.  Challenge  of  jurors.     WtUianu  vs.  The  State.  -      467 


LEVY. 

1.  Where  dismission  of  levy  upon  prineipal's  property,  by 
plaintiff,  releases  the  secupty.  See  title  "  Security" 
Curan  vs.  Colbert,  .....       248 

.  LIEN. 

1.  Where  a  statute  creates  a  specific  lien  m  favour  of 
masons  and  carpenters,  on  buildings  erected  by  them, 
and  also  gives  them  a  specific  remedy  for  the  enforce- 
ment of  auch  lien,  a  court  of  equity  has  no  jurisdiction 
to  enforce  it»  unless  there  be  some  impediment  or  diffi- 
culty charged  to  exist,  which  would  render  the  remedy 
given  by  the  statute  unavailable.     Coleman  vs.  Freeman 

and  another.       -  -  •  -  -  -       139 

2.  See  title  "Judgment  Lien.**    Pitts  vs.  Bullard.  -         10 

3.  Lien  of  attachments  created  by  the  levy,  and  not  by  the 
judgment.     McDougald  vs.  Barnard.    ...       172 

i.  As  between  attachments,  ihefirtt  served  has  the  priority 

of  Ken.    B. 172 

VOL.  in.  79 
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5.  As  between  attachment^  and  ordinary  soitB,  the  judg- 
maU  and  not  the  levy  fixes  the  lien.    lb.  -  -      173 

6.  Lien  of  vendor.  See  title  "  Vmdor'B  LienJ*  Mim$  vs. 
Macon  A*  Wutim  R.R.do^'  -  -  -      341 

-^■■ 

LIMITATIONS,  STATUTE  OK 

1.  Courts  of  equity  usually  act  in  obedienee  and  in  anal- 
ogy to  the  Statutes  of  limitations,  in  cases  where  it 
would  not  be  unjust  and  inequitable  to  do  so.    McDim- 

aid  YS.  SifM  and  othen,  ....      395 

2.  Lapse  of  time,  is  no  bar  to  cases  of  express  trust  created 
by  deed  or  will,  where  proceedings  are  instituted  within 
a  reasonable  time,  and  there  is  no  doubt  either  as  to  the 
origin  or  the  existeiibe  of  the  trust.    lb,  -  *      396 

LOST  OFFICE  PAPEHa 

1.  Notice  of  motion  to  establish  office  papers,  alleged  to  be 
lost,  unnecessary.  See  title  **  Notice,'*  Saunders  vs. 
Smith,  ----.--       127 

MAIL  MISCARRIAGE. 

1.   Miscarriage  of  the  mail,  in  the  transtnission  of  papers 
to  the  clerk,  no  ground  fbr  continuance,  Sec,     Shack^' 
ford  vs.  Hayi,  -     '    '    -  -  -    -         .      4I6 

MISDEMEANOR. 

1.  Indictment  for  an  assault  with  intent  to  commit  a  rape, 
need  not  denominate  the  offence  a  misdemeanor. 
Camp  YS.  The  State,      -  -  -  .  -      419 

MISJOINDER. 

1.  For  tnisjoindet    oC   ^e^ewd^xiXA   \u   equity,    see    title 

**  Equity'*     Gilbert  Nii. Thema%  et al.^  •  .       531 
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MISNOMER. 

1.  Harmon  for  Herman,  held  not  to  be  a  munomer.     See 

xk\e''AUaehmmU:*    Kahn  ns.  Herman^  •  -      269 

MONEY  PAID. 

1.  When  money  is  Toluntarny  paid  by  a  tax-collector  to  a 
county  Tfeasarer,  by  mistake,  and  which  was  not 
intended  to  be  receiTed  by  the  latter  as  belonging  to  the 
county,  an  action  lies  by  the  former  to  recover  it  back, 
especially  when  it  does  not  appear  that  the  money  has 
ever  been  paid  over  to  the  county.     Laio  vs.  Nunn^        -         92 

MORTGAGE. 

1.  Where  a  third  person,  who  is  not  a  party  *o  the  record, 
will  not  be  permitted  to  make  objections  to  the  foreclo- 
sure of  a  mortgage,  under  our  statute,  until  he  has  been 
regularly  made  a  party  by  the  judgment  of  the  court 
McDougald  vs.  HaU, 175 

MORTGAGEE. 

L  A  moftgagee  cannot  enferee  his  mortgage  against  the 
property  of  a  subsequent  parchaser,  as  long  as  there  is 
other  property  of  the  mortgagor  remaining,  sufficient 
to  satisfy  the  mortgage  debt  He  can  resort  to  the 
property  sold  only  for  what  remains  unpaid  of  his  claim, 
after  the  other  mortgage  estate  is  exhausted.  '  Cummin^ 
vs.  Cummmg  and  otker$^  ....      468 

NEW  TRIAL. 

1.  In  all  applications  for  a  new  trial  in  the  Superior  court, 
a  brief  crif  the  testimony  in  the  cause  must  be  filed  by 
the  party  applying  for  stich  new  trial,  under  the  revision 
and  approval  of  the  court,  at  the  term  of  the  court  at 
which  the  application  is  made,  in  confbnnity  to  the  61st 
rule  of  practice.    FeUy  amd  cihen  y%.  Mdhtffy,  -      220 
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2.  Where  the  preaiding  judge  has  refiiBed  a  new  trial, 
moved  for  upon  the  ground  of  a  finding  contrary  to  eri- 
dence,  the  Supreknec  ourt  will  interfere,  and  grant  a 
new  trial  only  in  cases  that  are  $trimg  and  mnequwoooL 
Roberts  vs.  The  StaU,  -  -  -  -      322 

3.  A  new  trial  will  not  be  granted  upon  the  ground  of 
newly  discovered  aividence,  unless  due  diligence^  has 
been  used  to  procure  it  on  trial,  nor  will  a  new  trial  be 
granted  if  the  newly  discovered  testimony  is  only  cu- 
mulative.    Ih.  -  -  -  -  -      323 

NOLLE  I^ROSEQUI. 

1.  Before  a  jury  is  impaneled  in  a  criminal  case,  a  notte 
prosequi  may  be.  entered  at  the  pleasure  of  the  prose- 
cuting officer.    Keloids  vs.  TheSuUe^  -  -        56 

2.  When  entry  of  a  nolle  prosequi  amounts  to  ai^  acquittal 

of  the  prisoner.     See  title  **  AcquUiaL'*    lb,     -  -        56 

NON-JOINDER. 

1.  Whei-e  writ  of  error  will  be  dismissed  on  account  of  the 
non-joinder,  in  the  writ  of  error,  of  the  security  on  ap- 
peal.    Psalmonds  vs.  Barksdale,  ...      584 

NOTARIES  PUBLIC. 

1.  Their  certificates  prima  fade  evidence  of  the  non-pay- 
ment  of  a  note,  and  of  the  notice  also,  when  so  stated 
therein.     Walker  and  others  vs.  The  Bank  of  Augusta,       492 

2.  What  statement  in  Notary's  certificate  sufficient  to  make 

out  plaintiff's  case.    lb.  .  -  .  .       494 

NOTES,  BILLS,  &c. 

1.  The  certificates  of  Notaries  pubUc,  prima  facie  evidence 
of  the  non-papmaU  of  a  note,  fuid  of  the  notice  tsioo^ 
when  sostated  tfaerttn.     lb.       -  -  •  .       492 
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2.  See  further  as  to  notice  to  indorsers  through  the  post 
office.     Ji.        .  -  .  .  -  494,495 

3.  Holder  of  note  compelled  to  sue  dormant  partner  of  ma- 
kers, by  notice  from  indorser  or  security  to  sue,  when. 
Hotvard  vs.  Eroum,  adm*r,  .  -  -  -       527 

4.  WheapartyAc^^  tohetheholderof  a*ote.     lb.  -       528 

5.  Holder  has  the  whole  three  months  within  which  to  sue. 

lb. -       629 


NOTICE  AND  DEMAND. 

1.  The  26th  section  of  the  Central  Bank  charter,  dispensing 
with  proof  of  dema^nd  and  notice  in  order  to  charge 
indorsers,  applies  to  suits  upon  notes  payable  elsewhere, 
as  well  as  to  those  payable  at  that  bank.     McDougald 

vs.  The  Centred  Bank,  -  -  -  -       191 

2.  How  indorser  of  note*  or  bill  negotiated  to  the  Central 
Bank,  discharged  for  want  of  demand  and  notice,  to 

avail  himself  of  it.     See  title  "  Indorur^     lb.  -       192 

NOTICE. 

1.  "When  a  note  is  transferred  as  co11atei*a]  security  not 

affected  by  notice,'  the  holder  is  not  subject  to  the  equi- 
ties between  the  maker  and  payee.  See  title  *•  Prom- 
iisory  NotmJ*     Oibgon  et  al  vs.  Conner,  -  -        48 

2.  Where  a  purchaser  of  land,  vnthout  notice  of  any  fraud 
or  defect  in  the  title,  purchases  from  one  affected  toitk 
notice,  the  former  will  be  protected.     Truluck  and  others 

vs.  Peeples  and  others,    -----      448 

3.  So  where  a  porohaser  with  «o/tV^,. purchases  from  one 
without  notice,  the  purchaser  with  notice  will  be  pro- 
tected, for  otherwise  a  hma  Jide  purchaier  might  be 
deprived  of  the  benefit  of  selling  hi#  property  for  its 

fall  value.     lb. 448 
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NOTICE  OF  DISHONOUR, 

1.  Where  deposit  of  notices  of  dishonour  of  a  note  in  a 
post  office,  when  there  is  another  post  office  nearer  to 
the  residence  of  the  defendants,  held  sufficient  to  charge 
them.      Walker  and  others  \8.  T?ie  Bank  of  Augusta,    -      495 

NOTICE  TO  SUE. 

1.  Where  bolder  bound  to  sue  dormant  partner  of  the  ma- 
kers, not  generally  known  as  such,  when  notified  by  the 
security  to  sue.  See  title  "  Dormant  Partner/*  How- 
ard vs.  Brown,  adm'r,  -  -  .  -      527 

2.  A  judgment  was  recovered  against  the  plaintiff  as  a  sub- 
sequent indorser,  and  was  settled  by  him,  by  giving  a 
new  note  and  agreehig  to  pay  the  attorney's  commis- 
sions upoD  the  judgment,  which  was  to  be  kept  open  as 
alien  tberefor.  In  a  suit  upon  the  okl  note,  by  the  plain- 
tiff, against  a  prior  indorser,  it  was  held»  that  the  plaintiff 
became  the  holder  thereof  a^  instanti  upon  his  sottlement 
of  the  judgment,  so  as  to  be '  affected  by  notice  to  sue 
the  makers,  notwithstanding  the  attorney's  commissions 
remained  unpaid,  and  the  judgment  continued  open  to 
secure  them.    J^.         -  •  -  -  -      528 

3.  Notice  was  given  to  the  holder  to  sue  the  maker,  but 
before  the  expiration  of  the  three  months  allowed  by 
the  statute,  the  maker  removed  out  of  the  State,  so  that 
no  suit  could  be  instituted  against  him ;  held,  that  the 
holder  has  the  whole  three  months  allowed  by  the  stat- 
ute within  which  to  sue,  and  that  the  removal  of  the 
maker  was  at  the  risk  of  the  indorser,  and  not  of  ite 
holder.    A«      -  -  •  -  -  -529 

NOTICE  OF  MOTION. 

1.  Notice  is  not  indispensably .  necessary  to  be  given,  of  a 
motion  to  the  court,  to  establish  copies  of  office  papers 
alleged  to  be  lost  or  destroyed,  under  the  2(hh  rule  of 
practice  estaUished  by  the  judges  in  convention,  onder 
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the  authority  of  the  act  of  1821,    Saunden  78.  Smiti, 
adm'r. 127 

NOTICE  OF  SUIT. 

1.  It  is  Dot  necessary  to  give  notice  of  the  first  suit,  in  or- 
der to  recover  over  against  the  security,  or  other  party 
ultimately  liable ;  with  notice,  the  former  judgment 
is  conclusive ;  without  it,  prima  facU  evidence  only  of 
liability.     Napier  y%.  Neal^        .  .  .  .       301 

NUDUM  PACTUM. 

1.  When  contract  void  fqr  want  of  consideration.    See 

title  <*  Contract,"     Merchant  Bank  vs.  Davit^  •       115 

NUL  TIEL  RECORD. 

1.  In  a  «a.  fa.  to  make  parties,  the  defendant,  by  demuiv 
ring  to  being  made  a  party,  on  the  ground  that  the  suit 
set  out  in  the  record  has  abated,  admits  the  existence  of 
the  action,  and  is  estopped,  by  the  judgment  overruling 
the  demurrer,  from  denying  the  record.  Alexander ^ 
admW.  VB.  SuUivt^  exW.  -  ...  -         30 

OFFICIAL  BONDS. 

1,   See  title  "  Bonds'*     Stephen*  and  others  vs.  Crawford^ 

Gov'r. 416 

PAROL  AGREEMENT. 

1.  When  parol  agreement  is  a  good  answer  to  trespass  for 
overflowing  the  plaintiff's  land.  See  title  **Parel  Lir 
cense:'     Sheffield  and  others  vs.  CoUier,  -  -        85 

PAROL  LICENSE.  *     * 

1.  A  and  B  were  joint  tenants  of  a  lot  of  land.  No  parti- 
tion had  been  made  between  them.  It  was  understood, 
however,  that  A  should  have  the  East,  and  B  tt^e  West 
end  of  the  tract    B  agreed  that  A  might  erect  a  mill 
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OD  bis  (A'a)  bilC  and  cat  as  much  timber  off  tbe  West 
bair,  and  overflow  aa  jnucb  of  tbe  land,  as  migbt  be 
necessary  for  ibat  purpose.  Afterwards  B  sold  to  C, 
the  latter  having  agreed  expressly  with  A,  to  abide  by 
these  stipulations,  which  B  exacted  of  him  before  he 
could  consent  to  sell.  After  the  dam  was  partly  con- 
structed, and  timbers  collected  for  building  the  mill, 
C  sold  to  D,  who  shortly  thereafter  notified  A  to  discon- 
tinue the  work;  and  upon  his  refusal,  brought  his 
action  of  trespass  for  the  overflowing  of  his  land  by  the 
back-water.  Hdd^  that  under  the  circumstances  the 
action  could  not  be  maintained,  and  that  the  original 
parol  agreement  could  not  be  revoked,  after  it  had  been 
executed  at  the  defendant's  expense.  Shtfidd  and 
atkars  ta.  Collier^  ...  -  -        85 

PARTIES. 

1.  Where  tbe  Boit  abates  on  the  death  of  the  usee,  &c. 
See  title  "  Abatement,''  <*  Death:'  Barker  vs.  Bethume 
and  another        ......       160 

S.  How  a  third  penon  may  be  made  a  party  to  foreclosure 
of  a  moitgagOp  ftc  See  title  "  Mortgage,"  McDou- 
galdYs.HaU,    ......       175 

PAYMENT. 

1.  Where  money  paid  upon  an  execution  discharges  the 
defendanL"  See  title  "  Execution:*  Matthu  vs.  Pol- 
lard,     ......  .4 

2.  When  agent  is  liable  for  money  voluntarily  paid  bim  by 
mistake  in  fact,  and  which  he  may  have  paid  over  to 
hb   principal,  with  notice  of  the  mistake.     See  title 

"  AgentiJ*    Laio  vs.  Nunn,       ....         93 

PLEADING. 

1.  After  a  demurrer  has  been  argued  and  overruled,  and 
the  defendant  baa  permitted  the  time  for  pleading  to 
akpae,  the  court  ukj  \ti  isa  diacretion  refuse  him  leave. 
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unless  satisfied  that  it  is  necessary  to  attain  josdce,  and 
that  the  application  is  not  for  delay  and  vexation. 
Alexander,  adnCr.  vs.  Sutlive,  ex'r,         -  •  -        30 

2.  What  are  words  of  description.  See  title  "  Promiaory 
Notes."     Cleacdand  VB.  SUwart  and  others,       -  -      292 

3.  When  an  indictment  is  sufficient.  See  title  '*  Indici- 
mentr     Camp  vs.  The  State,    -  -  -  -      418 

4.  When  indictment  for  an  assault  with  intent  to  commit  a 
rape^  need  not  allege  the  offence  to  be  a  misdemeanor. 

lb. 419 

PLEADING  IN  EQUITY. 

1.  When  an  awaid  cannot  be  set  up  as  a  defence  to  the 
original  bill,  and  when  a  cross  bill  is  necessary.  See 
tide  "  Equity:'     Turk  vs.  Turk  and  others,      -  -      424 

PRACTICE. 

1.  Where  miscarriage  of  the  mail  no  ground  for  continu- 
ance. See  title  **Mail  Miscarriage."  Skaekeffiurd  vs. 
Hays, 416 

2.  Omission  of  bill  of  particulars  amendable  after  verdict. 

See  title  "  Declaration:*    Dill  and  others  vs.  Jones,        -        81 

3.  Such  omission  not  good  in  arrest  of  judgment.     lb,      -         81 

4.  Ca.  sa,,  in  what  cases  amendable.  See  title  "  Amend- 
ments.**     Saunders  vs.  Smith,  adm'r.      -  -  -       127 

5.  Discretion  of  Superior  courts  in  allowing  or  disallow- 
ing amendments.     lb.  -  -  -  -      127 

6.  When  writ  not  amendable  by  inserting  connt  on  origi- 
nal cause  of  indebtedness,  &;c.     LcUine  vs.  Clements,  427 

7.  When  verdict  retamed»  hut  not  entered  upon  the  min- 
utes»  mny  at  the  succeeding  term  be  entered  nunc  pro 

tune.    Hall  vs.  The  State,         .  .  .  .        ^*^ 

.  roL.  UL  80 
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8.  Judgment  entered  against  joint  defendants^  one  being 

dead  at  the  time,  mil  be  arrested.     TetUie  vs.  Dill,      -      105 

9.  When  and  how,  brief  of  the  testimony  in  motions  for 

new  trial  to  be  filed.     Petty  and  others  vs.  Mahc^y,     -      220 

10.  Notice  of  motion  to  establish  copies  of  office  papers,  not 
indispensably  necessary.     Saunders  vs.  Smith,  adm*r.    •      127 

11.  A  cause  not  reached  at  the  term,  stands  over  as  a  case 
continueil.    Smith,  adm*r,  and  another  ss.  Thompson,    -        26 

12.  The  improper  granting  or  refusing  a  continuance,  is 
ground  for  a  writ  of  error.  McDougald  vs.  The  Cen- 
tral Bank,         -  -  -  ...  -      188 

13.  Answer  in  equity  of  corporation  aggregate,  how  made 
and  how  verified.  Hemphill  and  others  vs.  RuckersdUe 
Bank, 444 

PRINCIPAL  AND  SURETY. 

1.  The  relation  of  principal  and  surety,  continues  after 
judgment  in  favour  of  the  creditor,  against  both  princi- 
pal and  surety.     Curan  vs.  Colbert,       ...      250 

2.  Where  surety  discharged  by  act  of  the  creditor  which 
injures  him  or  increases  his  risk,  &c.  See  title  "  Sure- 
ties"    Broum  \B.  Ex'rs  of  Riggins,       -  -  -      412 

3.  Dismissal  of  levy  against  principal's  property,  sufficient 

to  pay  the  debt,  discharges  the  surety,     lb.       -  -      413 

PRIVATE  PROPERTY. 

1.  Not  to  be  taken  for  public  use  without  just  compensa- 
tion. See  title  "  Eminent  Domain,"  Young  vs.  McKen- 
zie,  Harrison  and  others,  -  -  -  -        39 

PROMISSORY  NOTES. 

Mil  A  note  in  the  ^axiAa  ot  «b\io\det  for  a  valuable  consid- 
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eratioD»  transferred  before  due,  and  without  notice  of 
any  equities  between  the  maker  and  the  payee,  oi  col- 
lateral security/or  an  existing  deht,  is  not  liable  to  the 
equities  'between  the  maker  and  the  payee.     Gibson  et 
al,  vs.  Conner,    ------        48 

2.  In  a  suit  upon  an  instrument  in  which  the  defendants 
promised,  "  We  the  Trustees  of  Oakchumpna  Academy^ 
promise  to  pay,"  &;c.,  held,  that  they  were  personally 
liable,  and  the  words  "  Trustees  of^^  &€.,  are  merely 
words  of  description.    Cleaveland  vs.  Stewart  and  others^      292 

RAPE. 

1.  Indictment  for  an  assault  with  intent  to  commit  a  rape, 
need  not  denominate  the  offence  a  misdemeanor.  Ckunp 

vs.  The  State, 419 

2.  On  such  an  indictment,  evidence  that  the  person  charged 
to  have  been  injured  is  in  fact  a  common  prostitate,  or 
evidence  of  reputation  that  she  is  a  woman  of  ill  fame, 

is  admissible  to  impeach  her  credibility,  &c.     lb,         -      419 

RECEIPT. 

1.  A  receipt  for  money  may  be  explained  by  parol  testi- 
mony, when  there  has  been  imposition  practised  by  the 
giving  of  it,  and  any  facts  may  be  proved  at  law,  which 
if  true,  would  entitle  the  party  to  relief  in  equity.  TVir- 
ver  YB.  Rankin,  .  -  -  .  -      215 

REMEDIES. 

L  Where  a  statute  creates  a  lien,  and  provides  a  specifie 
remedy  for  its  enforcement,  equity  will  not  interfere  to 
enforce  it,  unless  there  be  some  impediment  or  difficulty 
shown  to  exist.  See  title  **  LienJ'  Coleman  vs.  Freeman 
and  another,      ......      139 

RES  GESTAE. 

L  Res  getia  are  the  dreosiitaiioeay  acts  and  dedarationa 
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wbioh  grow  oat  of  the  main  fact,  are  contemporaiieoiu 
with  it,  and  serve  to  iUnstrate  iu  character.  Carter  amd 
Wife  Ys.  Buckanium. 517 

S.  Declarations  of  a  party,  to  be  admitted  as  part  of  the 
re$  gesffF,  must  be  at  the  time  of  the  transaction  they  are 
intended  to  explain ;  mast  be  calculated  to  unfold  its 
nature  and  quality,  and  mast  harmonize  with  iL   lb.    -      517 

3.  Declarations  of  the  donor,  made  on  the  evening  of  the 
tame  day  on  which  the  alleged  gift  was  made,  bat  after 
it  was  made,  going  to  show  that  there  was  a  gift,  and 
the  manner  of  it,  are  not  admissible  as  parts  of  the  res 
geU€B.   lb.         '  -  -  -  -  -      518 

SATISFACTION. 

1.  A  satisfaction  of  one  of  several  judgements,  between  the 
same  parties  for  the  same  cause,  may  be  shown  on  mo- 
tion in  discharge  of  the  others.     Tarter  vs.  Ramkim^     -      214 

2.  Parol  satisflBMStion  of  a  judgment  may  be  shown,  even 
when  the  payment  was  for  a  less  sum  than  the  whole 
amount  due,  provided  it  was  actually  received  and  ac- 
cepted in  full  di8chai*ge  of  said  judgment.     lb.  -      216 

SERVICE  BY  PUBLICATION. 

1.  In  the  service  of  writs,  rules  and  orders  in  equity,  by 
>  publication,  under  the  act  of  1838,  four  months  must 
elnpse  between  the  first  and  last  publications.  Such 
publications  must  also  be  made  once  in  each  of  the  four 
months  next  preceding  the  term  at  which  the  defendant 
is  called  upon  to  plead  and  answer.  Stnkh^  admr.  aad 
amotker  vs.  Tkampion,    .  *  -  -  -        25 

SETTLEMENT. 

1.  When  and  what  provision  will  be  made  by  a  court  of 
equity  in  favour  of  the  wife  and  children,  out  of  property 
coming  to  the  husband  in  right  of  the  wife,  as  against 
judgment  cr^dtoct  q£  ^bAVraaband.    See  title  **  Wtfe^a 
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SHERIFP. 

1.  The  sherifT  is  liable  for  money  collected  by  his  deputy^ 
no  matter  how  the  execution  under  which  it  is  paid, 
comes  into  his  hands.     lb,        .  -  .  -  3 

SPECIFIC  PERFORMANCE. 

1.   When  time  is  of  the  eaence  of  the  contract.     See  title 

**  CojUraeL    Sneed  and  another  vs.  Wiggint  and  another,        98 

STATUTES. 

1.  The  act  of  1837  incorporating  the  Irwinton  Bridge 
Company  is  constitutional     You$ig  vs.  MeKenzie,  Har- 

riton  aad  others,  -  ...  -  38-40 

2.  Statutes  enacted  in  favour  of  corporations  or  particular 
persons,  and  in  derogation  of  common  right,  are  to  be 
construed  strictly.     lb.  .  -  -  -  -        40 

3.  In  construing  a  statute,  the  intention  of  the  legislature 
is  a  fit  and  proper  subject  of  inquiry.  That  intention, 
however,  is  to  be  collected  from  the  act  itself,  and  other 

acts  upon  the  same  matter.    Ezekid  vs.  Dixon,  -       152 

4.  When  the  language  of  a  statute  is  clear,  direct  and  posi- 
tive, leading  to  no  absurd  results,  and  affording  a  suita- 
ble, if  not  a  sufficient  remedy  for  an  existing  evil,  courts 
should  be  governed  by  the  obvious  meaning  and  import 

of  its  terms,     ii.  -  -  -  -  -       157 

STATUTE  OP  LIMITATIONS. 

1.  Where  an  administratrix,  in  her  individual  capacity, 
sold  a  negro  belonging  to  the  estate  of  an  intestate,  and 
delivered  possession  thereof  to  the  purghaaer :  hdd, 
that  the  possession  of  the  purchaser  was  advene  to  the 
title  of  the  legal  representative  of  the  intestate's  estate; 
and  that  the  Statute  of  limimitations  would  protect  the 
purchaser,    Paechal,  adm'r.  jb.  Davit,  -  -      26S 
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SUPJIEME  COURT. 

1.  The  Supreme  court  will  correct  the  abuse  of  discre- 
tionary power  by  the  Superior  courts.  Johmcm  and 
others  vs.  HoU  and  another,        -  -  •  -       118 

2.  Courts  of  equity  being  clothed  with  greater  amplitude 
of  discretion  than  courts  of  common  law,  a  court  of 
errors  will  interfere  more  sparingly  with  the  exercise 
of  discretionary  powers  of  the  former  than  the  latter, 
notwithstanding  the  duties  of  both  are  discharged  by 

the  same  incumbent,  in  Georgia.    2%.  -  -  -      120 

3.  The  Supreme  court  will  not  review  judgments  and 
decrees  rendered  by  the  Superior  courtb  in  the  State, 
for  sUeged  error  committed  prior  to  its  organization. 
Saunders  vs.  Smith,  adfn'r.        ....      125 

SURETIES. 

1.  The  dismission  of  a  levy,  and  the  release  of  the  prop- 
erty of  principal  levied  upon,  by  a  creditor  having 
judgment  against  principal  and  surety,  without  the 
privity  of  the  surety,  discharges  him.  Curan  vs.  Col- 
bert,       248 

2.  Any  act  of  the  creditor,  after  judgment  against  princi- 
pal and  surety,  which  injures  the  surety  or  increases  his 
risk,  or  exposes  him  to  liability,  will  discharge  him. 
Brown  vs.  Ex'rs.  of  Riggins,    -  -  -  -      412 

3.  Where  the  creditor  has  judgment  against  both  princi- 
pal and  surety,  and  dismisses  a  levy  against  the  property 
of  the  principal,  sufficient  to  pay  the  debt,  the  surety  is 
discharged!    /&.----•      413 

4.  May  compel  holder  to  sue  dormant  partner  of  princi- 
pals, by  notice  under  the  Act  of  1831.  Howard  vs. 
Brown^  adm'r.  •••-..       527 

5.  Under  what  circumstances  party  ruled  to  be  the  hddar. 
i>. 


6.  Holder  bis  die  ^ 

U. ^^ 

TAX  o3LL5>rroa. 

4.  When  Temored  xtpom  fwm  acr'aci.  rifcffr  'iottit  tni- 
lected  a  pcwtioo  of  tbe  ax^i.  viutfi  -ris  -jrwrai  m^wr 
the  judgment  upon  Uie  cn»  ««rrgiiea.  ii  !«  i«i:ic  w  "22^ 
clerk  of  the  Superior  cuort^  u  <-iAncna  aMWfxt  itf3xn«c 
him  and  his  aecomiei  ae  te?  mLeesur  17  :iK  Cimocniler 
General,  is  iDegaL  '  Bmrdef  ^«.  Tw  .Sufie^      -  -      ^^ 

TESTA3IEXTAKr  IXSTHrXE^^TS. 

1.  The  proper  test  to  deterviBe  cm  "Mirhaex  r£  la  i3icr>- 
ment,  whether  teatameotarj  or  a«!:c  3l  I>ier  :(■«  ^^ 
etto/tf  ta  ^  proptrtf  wkiek  ii  tie  m  yea  ^  i^urpitmCtm^ 
pau  by  itl     Cmwumim^T^^  C%mmimr  mmd  ^eJ^en,  4*4 


2.  Instnimeots  purpmting  to  be  deedg,  cas:i<?  v^riit  '-^  ^j-jfir- 
vejaoce  io  pretaUL,  fi^asded  on  a  ^oisi^  c^^^-tuienr^^, 
toarrantimg  the  title*  aealed  a&d  ddiy^ed  ji  tsis  ^ty^trwjt 

of  tioo  witoeflseSy  one  of  whom  k  e  jmsCj^x  iif  *AJt,  /^^V^^^ 
awr^  conyejing  abmiimid}f  to  trwceet,  !-«,  5vp  tSut  Me 
of  the  grantor  doring  her  Kfe,  and  z/i.  fcc  -Jut  hk  '/ 
certain  relations  in  remainder,  are  detfU,  vui  wa  ^jtaiS/' 
mentary  papers.     Ih.    -  .  .  ^  ,       *> ^ 

TESTAMENTARY  PAPEliJ*, 

!•  Where  a  paper  writing  in  the  fonr.  -/  »  <^^  ./  ^^^ 
purporting  to  convey  certain  «'^i^  v.  4  v  >i:f>^'  ,-! 
trust  for  the  daughter-in-law  #/  v>t  <.rypi  *.v:  *> J 
increase,  with  a  covenant  of  w*rr*r.^y  m  v^  *i>t  •.»:* 
the  donor  reserving  to  himself  a  -  i^Cam^  *^M,UiA  •  J 
interest"  in  the  slaves,  was /^^w^bd  i/i  -j,^>:Miu,  /,*///, 
that  the  paper  writing  was  a  A^:^,  utA  #*//  f>^* wm*m**  / 
in  its  character.    JoeiUem  a»i  ^Uf$  v»,  ^ Wy/#////^/,  ''  / '' 

2.  To  constitute  an  instrument  in  lU  fr/*w,  /,f  «  /|/.^/|  j^f 
gift  a  testamentary  paper,  it  is  r^t^tti^ij*  iUhI  uh  hHhi^ 
should  be  made  to  de|>eod  uf^m  ihit  »¥it9ii  ttfi^nt  »|»iiilli 
of  the  donor,  aa  neeetsarjr  Pi  ««iiM«4MilHtt4M  U ,    \^ 
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TIME. 

1.  Where  time  in  of  the  eMttnre  of  the  contract     See  title 

*' Contract'^    Sneed  and  another  ys.  Wiggim  and  another,        98 

TIPPLING  HOUSES. 

1.  When  an  indictment  accuses  the  defendant  of  a  misde- 
meanor, and  then  specifies  that  such  misdemeanor  (con- 
sists in  keeping  an  open  tippling  house  on  the  Sabbath 
day,  contrary  to  the  statute,  the  accusation  of  the  oflTence 
in  the  indictment  is  sufficient  under  the  provisions  of  the 
penal  code.    Hall  vs.  The  State,  •  -  -        21 

2.  When  the  statute  declares,  "  Any  person  who  shall  be 
guilty  of  keeping  open  tippling  houses  on  the  Sabbath 
day,"  the  keeping  open  a  tippling  house  on  the  Sabbath 

day,  is  a  violation  of  the  statute.     Ih.    -  -  -        21 

3.  The  keeping  open  a  tippling  house  on  the  Sabbath  day 
is  indictable  and  punishable,  without  proof  that  the  de- 
fendant sold  liquor,  or  that  the  same  was  a  nuisance,  or 
hurtful  to  the  neighbourhood,  or  to  the  religion  or  mor- 
als theteof ;  the  offence  consists  in  keeping  open  the 
doors  of  the  tippling  shop  on  the  Sabbath  day.      lb.    -         22 

TRIAL. 

1.  When  cases  in  injunction  shall  be  set  down  for  trial. 
See  title  "  Injunction.**  Johnson  and  others  vs.  Hclt  and 
another,  .---..       12O 

TRUSTS. 

1.  Where  property  held  under  an  implied'trust  is  liable  at 
law  to  levy  and  sale  under  execution  against  cestui  que 

trust.     See  title  "  Judgment  Lien.**     PitU  vs.  BuUard,  10 

2.  When  property  vested  in  trustees  for  the  use  of  the 
husband  during  his  life,  he  to  have  the  entire  possession, 
to  ererciae  reasonable  ownership  over  the  same,  and  to  alter 
and  change  iht  same  \>^  «xv^  NtVOci  \>[^^  cQvv%ent  of  the  tras- 
teeSt  provided  Vt  -vrea  tox  ^e  Aocn^'fex  ^tl\  ^^^\i\3^5^  t^t 
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the  inui  edate;  Imt  if  the  wife  surriTed  the  husband, 
she  was  to  haTe  the  aUire  use  immg  her  matural  life  with 
power  to  dispose  by  wiD  of  one  half,  and  in  the  event 
of  ofl&pring  between  them,  the  whole  estate  to  vest  in  said 
child  or  children;  the  trustees  to  have  the  right  at  any 
time  to  resettle  the  property,  with  the  consent  of  both 
husband  and  wife,  which  was  afterwards  done  so  far  as 
to  allow  the  wife  the  right  to  dispose  of  a  moiety  of  said 
estate,  in  any  event ;  and  at  the  death  of  the  husband, 
he  surviving  the  wife,  and  there  being  no  offspring,  the 
trust  to  cease,  and  the  legal  to  unite  with  the  equitable 
estate,  and  descend  to  the  heirs  at  law  of  the  husband  : 
Held^  that  the  legal  title  remained  in  the  trustees,  and 
that  the  equitable  interest  of  the  husband  in  the  prop- 
erty, was  not  liable  to  be  seized  and  sold  by  the  sheriff, 
under  an  execution  at  law,  and  that  the  proper  remedy 
for  the  czeditors  was  in  a  court  of  equity.     Blake  vs. 
Irwin,  ......       35G 

USURY. 

1.  If  usury  is  paid  by  a  surety  to  the  contract,  cognizant  to 
its  being  usurious,  he  cannot  recover  the  usurious  inter- 
est from  his  principal  Hargraves  and  another  vs.  Lewis,       167 

VENDOR'S  LIEN. 

1.  The  lien  of  the  vendor  of  real  estate,  attaches  for  the 
purchase  money  against  the  vendee,  and  all  persons 
claiming  as  volunteers  or  with  notice,  under  him.     Mims 

vs.  Macon  Sf  Western  R.  R.  Co,  -  -  -       341 

2.  The  vendor's  lien  applies  to  lands,  the  title  to  whioh 
has  been  transferred  by  operation  of  law,  undor  o\iv 
rail  road  and  other  corporation  charters,  as  woll  m  to 
voluntary  sales  by  the  party  himself.     Ih. 


a42 


3.  There  is  no  fixed  rule  as  to  what  amounts  to  a  waiver  j 
each  case  must  be  determined  by  its  own  ciicumaiancas. 
15.         .  .  -  -  -  •  • 
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Even  the  taking  of  security  for  the  purchase  money,  is 

not  concluaive  evidence  that  the  lien  ia  waived,     lb.    -      w 
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5.  The  yendor'a  lien  is  not  extinguished  by  the  acceptance 
of  the  certificate  of  deposit  of  the  cashier  of  the  cor- 
poration, for  the  valuation  of  his  land  as  assessed  by  the 
commissioners ;  provided  the  money  is  not  paid  when 
called  for,  owing  to  the  insolvency  of  the  company.  lb.       I 

6.  A  decree  in  equity,  for  the  sale  of  the  land,  is  the  proper 
remedy  to  enforce  the  lien.     IL  -  -  -       » 

VENDOR  AND  PURCHASER. 

1.  Purchaser  of  land  unthaut'notice,  £rom  vendor  affected 
tnth  notice,  protected.  See  title  " Notice"  Truluck 
and  others  vs.  Peeples  and  otiiers,  -  -  -      i 

2.  So  purchaser  toith  notice,  from  vendor  who  purchased 
unthout  notice,   is  protected,     lb.  -  -  -4 

VERDICT. 

1.  Omission  o£bill  of  particulars  is  cured  by  verdict.  See 
title  "  Declaration,*'     Dill  and  otJiers  vs.  Jones, 

WIFE'S  EQUITY. 

1.  Where  a  judgment  creditor  comes  into  a  court  of  equity, 
and  asks  its  assistance  to  have  approi)riated  to  the  pay- 
ment of  his  debt  against  the  husband,  property  to 
which  the  husband  may  be  entitled  in  right  of  his  wife, 
under  the  will  of  her  grandfather,  in  the  hands  of  trus- 
tees appointed  by  the  testator;  adequate  provision  must 
first  be  made  for  the  support  and  maintenance  of  the 
wife  and  children,  if  any.   Napier  and  others  vs.  Howard,       % 

2.  What  will  be  considered  adequate  provision  for  that 
purpose,  must  depend  on  the  circumstances  of  the  case 
and  the  condition  of  the  parties ;  the  court  ought  to  be 
liberal,  and  may  appropriate  the  whole,  or  part  of  the 
property,  for  the  benefit  of  the  wife  and  children,  as  it 
may  deem  equitable  and  just.     lb.        -  -  -       2 

WILLS. 

1.   Where  a  testator  ,\)^\v\aN?^,\)^c^'a^xJcA^^iT^^ 
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to  tniBteea,  in  trust  for  bis  son,  and  his  wife  and  his  four 
children  then  living,  and  to  any  child  or  children  which 
the  testator's  said  son  may  hereafter  have  horn,  for  the 
use  of,  support  and  maintenance  of  the  testator's  said 
son  and  his  family  ;  and  for  the  support,  education  and 
settlement  of  the  said  children  of  testator's  son  ;  held, 
that  it  was  the  intention  of  testator  to  include  after-born 
children  of  his  son,  as  well  as  those  living  at  the  testa- 
tor's death.  Held,  also,  that  testator's  son  and  his  wife 
were  entitled  to  the  use  and  benefit  of  two  shares  of  the 
property  bequeathed,  for  their  maintenance  and  support, 
and  that  each  of  the  children  of  testator's  son  was 
entitled  to  one  share  of  the  property  as  a  settlement,  on 
arriving  at  the  age  of  twenty-one  years,  or  when  the 
females  should  marry,  liable  to  refund  the  proportion 
of  their  respective  shares,  in  the  event  there  should  be 
after-born  children.     J^.  -  -  -  -      201 

«  What  are,  and  what  are  not,  testamentary  papers.  See 
title  "  Testamentart/  Instruments  J*  Gumming  vs.  Cum" 
nUng  and  others,  ....  484^  485 

i,  "What  creates  an  estate  tail  by  the  laws  of  England. 
See  title  •'  EstaU  TaU:'  TFi%,  Parish  !^  Co.  and  oth- 
ers vs.  Smith  and  anoUier,  ....       555 


When  instrument  a  will,  and  when  not.  See  title 
•*  Testamentary  Papers'*  Jackson  and  others  vs.  Cvl- 
pepper,  ...--. 

WITNESS. 
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L«  The  true  test  of  the  interest  of  a  witness  is,  that  he  will 
either  gain  or  lose  by  the  direct  and  legal  operation  and 
effect  of  the  judgment,  or  that  the  record  will  be  legal 
evidence  for  or  against  him  in  some  other  action.  It 
must  be  a  present,  certain,  and  rested  interest,  and  not  an 
ioterest  uncertain,  remote,  or  contingent.  Howard  vs. 
Brown,  admW.   ..----      527 


9L  If  die  interest  be  of  a  doubtful  nature,  the  objection 
goes  to  the  credit  of  the  witness,  and  not  to  his  compe- 
tmcg.    JJ.        -  -  •  -  -  - 


J 
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3.  To  render  a  witneBs  iDcompetent  on  the  ground  of 
interest,  it  mast  be  shown  that  he  will  either  gain  or 
lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment, or  that  the  record  will  be  legal  evidence  for  or 
against  him  in  some  other  action.  Adams,  adinr,  vs. 
Barrett,  -  -  -  -  -  -       2» 

4.  The  interest  to  exclude  a  witness,  must  be  a  present, 
certain  and  vested  interest,  and  not  an  interest  uncer- 
tain, remote,  or  contingent,     lb,  •  -  '       2& 

5.  A  witness  is  always  presumed  to  be  competent,  and  the 
burden  of  proof  to  show  his  incompetency,  is  on  the 
objecting  party.     lb,     -  -  -  -  -      28< 

6.  Where  a  witness  entered  into  a  covenant  to  guaranty 
and  protect  the  title  to  certain  land  against  mortgages, 
judgments,  or  legal  liabilities,  which  could  operate  as  a 
lien  or  incumbrance  on  said  land,  it  was/zd-W,  that  it  was 
incumbent  on  the  party  objecting  to  the  competency  of 
the  witness,  to  show  affirmatively,  that  there  was  actually 
in  existence,  at  the  time  of  the  trial,  some  mortixage, 
judgment,  or  legal  liability,  which  could  operate  as  a 
lien,  or  incumbrance,  in  order  to  exclude  the  witness  on 

the  ground  of  interest.     lb.      •  -  -  -       28 

WRIT  OF  ERROR. 

1.  Writ  of  error  will  be  dismissed  if  bill  of  exceptions  do 
not  set  forth  the  material  facts  upon  which  the  judgment 
below  was  rendered.  See  title  "  Bills  of  Exceptions'* 
Cotdes  4-  Ward  vs.  Clark,  -  -  -  -       38 

2.  The  security  on  appeal  not  having  been  made  a  party,  the 
writ  of  error  dismissed.    («)    Fsahnonds  vs.  Barksdale,        5S 

a.  But  see  act'^'of  General  Assembly  of  1847,  dispensing 
with  the  making  of  parties  to  writs  of  error,  any  person 
or  persons  not  a  party  to  the  original  cause.     - 

3.  Writ  of  error  will  lie  for  the  improper  granting  or  refu- 
sal of  a  continuBxice.  McD(mg<zZ<2  vs.  The  Central  Bank,       16 
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4.  General  rules  concerning,         ....  213 

5.  Writ  of  error  dismissed  on  the  ground  of  non-joinder  of 

the  security  on  appeal     Psalmonda  vs.  Barksdale,        -  584 


FINIS. 
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